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Equity  Casts 

{Including  Bankruptcy  Cases) 
BEFORE 

THE  MASTER  OF  THE  ROLLS, 

THE 

VICE-CHANCELLORS, 

AND  THE 

CHIEF  JUDGE  IN  BANKRUPTCY. 


In  re  CONTEACT  COEPOEATION.  M.  R. 

'  HUDSON'S  CASE. 

March  4 ; 

Winding-up— Compromise  with  Transferee  of  Shares — Liability  of  past  Holder      April  18. 

of  Shares — Principal  and  Surety.   

II.  sold  and  transferred  fifty  shares  in  a  company  to  D.,  who,  on  the  com- 
pany "being  wound  up  within  a  year  after  the  transfer,  was  placed  on  the  list 
of  contributories. 

The  liquidator,  with  the  sanction  of  the  Court,  entered  into  a  compromise 
with  D.,  and,  on  payment  of  half  the  amount  due  for  calls,  released  him  from 
liability  without  any  reservation  of  rights  against  third  parties,  and  placed 
IT.  on  the  "  B  list "  of  contributories  for  the  amount  remaining  due  on  the 
same  shares  : — 

Held,  that  this  was  not  a  case  of  principal  and  surety,  but  only  of  statu- 
tory liability ;  and  that  H.  was,  notwithstanding  the  compromise  with  D., 
still  liable  as  a  contributory. 

ThIS  was  an  application  on  behalf  of  Henry  Hudson  to  remove 
his  name  from  the  List  "  B  "  of  the  contributories  of  the  Contract 
Corporation,  Limited. 

Hudson  was  a  holder  of  fifty  shares,  of  £100  each,  in  the  Con- 
tract Corporation,  on  which  £10  had  been  paid  up.    On  the  5th  of 
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M.  R.      February,  1866,  he  transferred  the  shares  to  Abraham  Darby.  The 
1871      transfer  deed  contained  no  covenant  as  to  the  payment  of  future 
Hudson's    calls.    On  the  23rd  of  April,  1866,  an  order  was  made  for  winding 
Case.,     up  the  company,  and  Darby  was  put  on  the  list  of  contributories 
for  150  shares :  of  these  100  shares  had  been  transferred  to  him 
more  than  a  year  before  the  period  of  the  winding  up  of  the  Con- 
tract Corporation,  and  the  remaining  fifty  shares  were  those 
transferred  to  him  by  Hudson. 

Darby,  and  the  persons  with  whom  he  was"  in  partnership,  sub- 
sequently became  involved,  and  an  inspectorship  deed  was  executed, 
to  which  all  their  creditors  were  parties ;  and  the  official  liquidator, 
with  the  sanction  of  the  Court,  assented  to  the  deed,  which  was  in 
the  ordinary  form,  and  contained  no  reservation  of  the  rights  of 
the  company  or  of  the  official  liquidator  against  third  parties. 
Under  this  deed  the  liquidator  received  10s.  in  the  pound  on  the 
amount  due  in  respect  of  calls. 

The  official  liquidator  then  placed  Hudson  on  List  "  B "  of 
contributories  in  respect  of  the  said  fifty  shares. 

Mr.  Jessel,  Q.C.,  and  Mr.  Everitt,  for  the  Applicant : — 

The  official  liquidator  having,  with  the  sanction  of  the  Court, 
entered  into  a  compromise  with  Darby,  the  principal  debtor, 
Hudson,  the  transferor  of  the  shares,  cannot  now  be  made  liable 
as  surety. 

The  effect  of  the  law  on  this  subject  was  considered  in  NeviWs 
Case  (1).  In  that  case  a  contributory,  who  was  a  transferee  of 
shares  at  the  date  of  the  winding-up,  being  unable  to  pay  the 
calls,  an  agreement  was  entered  into  with  the  sanction  of  the 
Court,  by  which  the  liquidator  accepted  a  composition  in  full 
discharge  of  all  claims  against  the  contributory,  with  a  stipulation 
that  nothing  therein  contained  should  prejudice  the  rights  of  the 
company  against  any  other  contributories,  whether  as  past  or 
present  members •  and  it  was  held, notwithstanding  the  compromise, 
that  the  transferor  of  the  shares  in  question  was  still  liable  as  a 
past  member. 

That  case  is,  however,  no  authority  for  establishing  Hudson's 
liability.    The  decision  rested  on  the  condition  of  the  agreement, 

(1)  Law  Rep.  G  Ch.  43. 
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which  expressly  reserved  the  rights  of  the  company  against  past 
members ;  whereas  here,  in  the  deed  under  which  the  compromise 
was  made,  there  is  no  reservation  of  rights  as  against  third  parties. 
This  being  so,  the  ordinary  doctrine  of  principal  and  surety  applies, 
and  the  principal  debtor  being  released,  it  is  impossible  that  the 
surety  can  be  made  liable. 

Sir  B.  Baggallay,  Q.C.,  and  Mr.  Chitty,  for  the  official  liqui- 
dator : — 

It  is  the  duty  of  the  official  liquidator  to  realise  the  assets  of 
the  company  for  the  purpose  of  discharging  its  liabilities.  The 
assets  are  of  three  kinds :  first,  ordinary  assets ;  then  the  contri- 
butions of  the  shareholders  who  are  on  the  register  at  the  date  of 
the  winding-up ;  and  then,  if  necessary,  the  contributions  of  past 
shareholders.  The  38th  section  of  the  Companies  Act  defines  the 
liability  of  past  and  present  members  of  the  company,  and  that 
which  each  such  member,  whether  past  or  present,  is  liable  to  con- 
tribute in  his  own  liability ;  the  one  cannot  be  surety  for  the 
other.  The  liability  of  a  past  shareholder  cannot,  therefore,  be 
affected  by  reason  of  the  claim  of  his  transferee  having  been  com- 
promised by  the  liquidator,  with  the  sanction  of  the  Court,  under 
the  Companies  Act,  nor  can  he  complain  that  he  has  thus  been 
made  liable  behind  his  back,  for  he  is  entitled,  by  the  60th  order 
under  the  Companies  Act,  to  have  notice  of  all  proceedings  sent 
to  him,  and  to  attend,  and  if  he  does  not  avail  himself  of  this  right, 
he  is  as  much  bound  as  if  he  actually  attended. 

The  decision  in  NevilVs  Case  (1),  if  it  applies  at  all,  is  in  favour 
of  our  contention.  In  Crexjkes  Case  (2)  it  was  held  that  an 
original  shareholder,  whose  shares  bad  been  forfeited  before  the 
winding-up,  was  still  liable,  and  the  liability  of  a  past  shareholder 
whether  by  forfeiture  or  by  transfer  of  shares,  being,  as  Lord  Justice 
Giffard  observed,  "  entirely  created  by  the  statute,"  the  doctrine 
of  principal  and  surety  does  not  apply.  The  result  is,  that  Hudson 
is  properly  made  a  contributory, 

Mr.  Jessel,  in  reply  : — 

The  relation  of  principal  ancH  surety  between  the  two  classes  of 

(1)  Law  Rep.  6  Ch,  43.      .  (2)  Law  Eep.  5  Ch.  63. 
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M.  E.     shareholders  inter  se  is  not  affected  by  the  creditor's  right  to  sue. 

1871  In  NevilTs  Case  (1)  that  relation  is  assumed.  In  Oahes  v.  Tur- 
Hudson's    quand  (2),  the  rights  of  creditors  and  the  liability  of  shareholders 

Case<      were  treated  as  unaffected  by  the  provisions  of  the  Companies  Act . 

In  an  ordinary  case  of  partnership,  a  retiring  partner  is  still 
liable  for  debts  contracted  during  his  partnership,  no  less  than  the 
principal  debtor ;  but  as  regards  the  partners  between  themselves, 
the  relation  of  suretyship  arises,  and  if  a  creditor  has  released  the 
remaining  partners,  he  cannot  afterwards  sue  the  remaining  partner. 
So  here,  as  the  official  liquidator  has  relieved  Darby  from  his 
liability,  and  permitted  him  to  retain  his  property,  so  that  Hudson 
cannot  now  sue  him,  Hudson  cannot  now  be  made  liable  for  the 
amount  of  unpaid  calls. 


April  18.    Lokd  Romilly,  M.R.  :— 

This  summons,  which  is  adjourned  from  Chambers,  raises  a 
question  of  very  considerable  importance,  which  does  not  appear 
to  me  to  be  determined  by  any  case  that  has  hitherto  been 
reported.  _  .  . 

It  may  be  stated  thus :  B.  sells  and  transfers  fifty  shares  in  a 
company  to  A.  The  company  is  wound  up.  A.  is  put  on  the  list 
of  contributories.  The  official  liquidator,  with  the  sanction  of  the 
Court,  accepts  half  of  what  is  due  from  A.  for  calls  on  the  100 
shares  in  full  discharge  of  his  liability  to  calls,  on  the  ground  that 
this  is  all  that  can  be  obtained  from  him.  Having  done  so,  the 
official  liquidator  then  sues  B.  for  the  remaining  half.  Is  B. 
discharged  by  reason  of  this  compromise  ? 

B.'s  counsel  say  that  he  is  merely  a  surety  to  the  company  that 
A.  mil  pay  the  amount  due  for  calls  on  the  100  shares  so  trans- 
ferred ;  and  as  the  company  has  compromised  with  A.,  it  cannot 
now  go  against  the  surety  for  A.'s  debt  to  the  company,  or  any 
part  of  it. 

The  facts  which  raise  the  question  in  this  case  are  very  few  and 
simple,  and  not  in  dispute. 
[His  Lordship  then  stated  the  facts  Of  the  case>] 

(1)  Law  Ecp.  6  Oli.  4&  (2)  Law  Egp.  2  H.  L.  325,  347. 
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In  order  to  consider  this  case  fully,  it  is  necessary,  first,  to  see      M.  E. 
what  arises  from  the  contract  or  instrument  of  transfer  between  1871 
Hudson  and  Darby,  and  what  arises  from  the  terms  of  the  statute.  Hudson'! 
The  document  of  transfer  of  the  shares  contains  no  covenant  or  Case- 
undertaking  of  any  sort. 

The  statute  (25  &  26  Vict.  c.  89),  makes  Mr.  Hudson  liable 
under  the  38th  section,  unless  he  can  bring  himself  within  any  of 
the  exceptions  specified  in  the  succeeding  flacita. 

The  clause  under  which  the  official  liquidator  is  enabled  to  com- 
promise with  a  contributory  is  the  160th.    It  is  to  this  effect : — 

"  The  liquidators  may,  with  the  sanction  of  the  Court,  where  the 
company  is  being  wound  up  by  the  Court,  or  subject  to  the  super- 
vision of  the  Court,  and  with  the  sanction  of  an  extraordinary 
resolution  of  the  company  where  the  company  is  being  wound  up 
altogether  voluntarily,  compromise  all  calls  and  liabilities  to  calls, 
debts  and  liabilities  capable  of  resulting  in  debts,  and  all  claims, 
whether  present  or  future,  certain  or  contingent,  ascertained  or 
sounding  only  in  damages,  subsisting  or  supposed  to  subsist  be- 
tween the  company  and  any  contributory,  or  alleged  contributory, 
or  other  debtor  or  person  apprehending  liability  to  the  company, 
and  all  questions  in  any  way  relating  to  or  affecting  the  assets  of 
the  company,  or  the  winding  up  of  the  company,  upon  the  receipt 
of  such  sums,  payable  at  sucht  imes,  and  generally  upon  such  terms 
as  may  be  agreed  upon,  with  power  for  the  liquidators  to  take  any 
security  for  the  discharge  of  such  debts  or  liabilities,  and  to  give 
complete  discharges  in  respect  of  all  or  any  such  calls,  debts,  or 
liabilities." 

These  two  sections  must  be  taken  together  in  considering  this 
question. 

One  of  the  first  things  that  strikes  me,  on  considering  the  effect 
of  these  sections,  is  the  difference  which  the  statutory  enactment 
makes  in  the  law.  According  to  law,  independently  of  the  statute, 
the  transferor  would  be  liable  to  pay  the  debts  contracted  by  the 
company  during  the  time  he  was  a  member,  which  still  remain 
unpaid  to  the  extent  of  his  liability  on  his  shares,  but  this  would 
be  only  conjointly  with  the  other  members  of  the  company ;  but 
under  the  Act,  as  construed  by  the  decisions  of  the  Court,  the 
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M.  R.      transferor  is  liable  to  pay  as  much  money  as  remains  due  on  his 
I871      shares,  not  conjointly  with  the  other  shareholders,  and  not  for  the 
Iupson's    exclusrve  benefit  of  the  persons  who  were  creditors  while  he  was  a 
Case.      member,  and  who  still  remain  so,  but  to  add  to  the  general  fund 
for  the  benefit  of  all  the  creditors  of  the  concern  alike,  whether 
previous  or  subsequent  to  the  transfer. 

This  is  not  the  only  difference,  as  will  appear-  presently,  when 
the  statute  comes  to  be  considered  a  little  more  minutely.  But 
the  first  and  leading  question  on  the  perusal  of  the  clauses  is  this : 
Is  this  a  case  of  principal  and  surety  at  all  ?  Here  B.  is  liable  for 
the  amount  of  calls  unpaid  by  A.,  but  how  can  it  be  as  surety  ? 
He  has  entered  into  no  covenant  of  suretyship  of  any  sort  with 
any  one.  He  is  liable  solely  because  the  statute,  by  the  38th 
section,  makes  him  so,  which  defines  when  and  under  what  circum- 
stances a  past  member  shall  escape  such  liability. 

But  I  see  nothing  in  the  statute  to  make  him  liable  as  surety  to 
pay  a  debt  due  from  the  transferee.  On  the  contrary,  his  liability 
is  that  of  a  debtor  to  the  company  who  is  made  to  pay  the  amount 
due  to  the  company,  which  the  company  has  not  been  able  to 
obtain  from  A,  the  transferee. 

If  he  were  surety,  he  would  be  liable  to  pay  the  whole,  and 
might  first  be  sued  for  that  purpose ;  but  by  the  statute  he  is 
only  liable  to  pay  the  balance  beyond  what  can  be  got  from  the 
transferee  of  the  shares,  and  only  after  that  has  been  obtained 
from  such  transferee. 

The  official  liquidator  represents  the  company.  If  no  winding- 
up  takes  place,  the  transferor  B.  is  not  liable  at  all  to  pay  any 
calls  made  upon  or  due  from  his  transferee,  which  he  would  be 
if  he  were  a  surety  that  the  transferee  would  duly  perform  all  the 
obligations  he  incurs  by  taking  the  shares. 

Consider  the  reasons  of  the  law  of  principal  and  surety.  It  is 
very  well  and  tersely  expressed  by  Lord  Justice  Mellish  in  NevilTs 
Case  (1):  "The  question  turns  upon  the  construction  of  the 
agreement.  Was  it  the  intention  that  the  transferor  should  be 
discharged  as  well  as  the  purchaser  ?  Clearly  I  think  not,  for  the 
agreement  says  so  in  plain  terms.  Then,  is  there  anything  to 
prevent  that  agreement  from  having  effect  given  to  it  according  to 
(1)  Law  Eep.  6  Oh.  47, 
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its  terms  ?    It  is  clear  that,  even  where  the  principal  debtor  is      M.  R. 
released  by  a  formal  instrument  under  seal,  if  the  remedy  against  1871 
the  surety  is  reserved,  the  surety  can  be  sued.    The  reason  why  a  Hudson's 
simple  release  of  the  principal  debtor  discharges  the  surety  is,  Case- 
that  it  would  be  a  fraud  on  the  principal  debtor  to  profess  to 
release  him,  and  then  to  sue  the  surety,  who  in  turn  would  sue 
him ;  but  wiiere  the  bargain  is  that  the  creditor  is  to  retain  his 
remedy  against  the  surety,  there  is  no  fraud  on  the  principal 
debtor,  and  the  Court  will  give  effect  to  the  intention  of  the  parties 
by  coDstruing  the  release  as  a  covenant  not  to  sue  the  principal 
debtor." 

If  this  is  a  case  of  suretyship,  or  if  the  transferee  enters  into  an 
implied  contract  to  save  his  transferor  harmless  from  all  matters 
in  respect  of  the  shares  so  transferred  to  him,  independently  of  the 
statute,  then  the  transferee  is  still  liable  to  be  sued  by  the  trans- 
feror at  law,  but  the  matter  regarded  by  the  law  is  not  the  injury 
which  falls  on  the  surety,  but  the  injury  which  falls  on  the  person 
for  whom  he  is  surety.  It  is  not,  therefore,  the  transferor  who  is 
regarded  in  the  matter,  but  the  transferee ;  and,  accordingly,  the 
compromise  does  not,  in  a  case  of  suretyship,  discharge  the  surety 
if  due  notice  is  given  to  the  debtor  that  the  creditor  intends  to 
proceed  against  the  surety,  so  that  this  liability  of  the  surety  is 
excepted  out  of  the  terms  of  the  compromise.  This  is  decided  by 
numerous  cases,  especially  NevilVs  Case  (1),  to  which  I  have  just 
referred.  But  observe  how  that  operates  in  the  case  of  an  official 
liquidator :  the  transferor  cannot  sue  the  transferee  except  with 
the  leave  of  the  Court,  and  in  the  name  and  through  the  official 
liquidator. 

This  is  established  by  Oakes  v.  Turquand  (2),  which  expressly 
decides  that  proceedings  by  one  contributory  against  another  must 
be  instituted  through  the  official  liquidator,  and  in  this  case  the 
official  liquidator  cannot  sue  Mr.  Darby,  because  the  compro- 
mise already  entered  into  with  him,  and  sanctioned  by  the  Court, 
precludes  the  official  liquidator  from  doing  so. 

The  great  mistake  which  is  made  in  these  cases  is  that  of 
supposing  that  the  rule  of  law  prevails  for  the  benefit  of  the 


(1)  Law  Rep.  6  Oh.  43. 


(2)  Law  Eep.  2  H.  L.  325, 
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M.  R.      surety,  whereas  it  does  so  for  the  benefit  of  the  debtor,  for  whom 
1871      he  is  surety,  in  order  that  the  debtor  may  not  be  entrapped  into  a 
[udsou's    compromise,  which  is  merely  illusory,  and  would  still  leave  him 
at  the  mercy  of  the  surety  instead  of  the  original  creditor. 

Now  what  is  the  liability  of  the  transferor  to  the  company  ?  It 
arises  solely  out  of  this  Act,  by  virtue  of  the  38th  section,  which 
makes  him  liable  to  the  full  extent  that  remains  unpaid  by  the 
holder  of  the  shares,  unless  he  happens  to  fall  within  one  of  the 
exceptions  specified  in  the  placita  of  that  clause.  I  do  not  mean 
by  this  observation  to  say  that  the  transferor  in  all  cases  is  wholly 
without  remedy,  or  that  in  fact  power  is  given  to  the  official  liqui- 
dator, or  to  the  Court,  to  shift  the  burden  from  the  shoulders  of 
one  man  to  those  of  another,  or  to  make  the  transferor  pay  the 
transferee's  debts.  Fraud,  it  is  clear,  would  vitiate  any  transac- 
tion. Partiality  to  make  B.  pay  what  A.  ought,  and  is  able  to  pay, 
is  fraud ;  but  I  go  further  than  this,  and  I  think  that  if  the  trans- 
feror could  shew  that  the  compromise  was  an  improper  one,  and 
that  the  Court  had  been  misled  into  giving  its  sanction  to  it,  the 
Court  would,  as  I  apprehend,  find  some  way  either  of  upsetting 
the  whole  transaction  or  of  relieving  the  transferor.  But  no  such 
case  arises  here ;  on  the  contrary,  so  far  as  Mr.  Hudson  is  con- 
cerned, I  believe  that  he  benefits  by  the  compromise,  and  that  less 
would  have  been  obtained  from  Mr.  Darby  by  resorting  to  the 
extreme  measure  of  the  law,  than  by  accepting  the  composition 
offered,  if  the  expense  and  delay  are  taken  into  consideration,  in 
which  I  regard  not  merely  the  expense  of  proceedings  against 
Mr.  Darby,  but  also  the  great  expense  occasioned  by  delaying 
the  winding  up  of  these  most  troublesome  and  costly  concerns. 

My  short  opinion  is,  that  this  is  not  a  case  of  principal  and 
surety  at  all,  but  that  it  is  a  mere  case  of  statutory  liability 
created  independently  of  any  such  question,  and  not  subject  to  it ; 
and  further,  that,  if  it  were  a  case  of  principal  and  surety,  that 
doctrine  applies  for  the  benefit  of  the  principal  debtor ;  and  that, 
inasmuch  as  by  the  terms  of  the  compromise  entered  into,  he 
cannot  be  sued  by  the  surety,  the  doctrine  of  the  immunity  of  the 
'  surety  does  not  arise.  I  am  also  further  of  opinion  that,  as  the 
compromise  was  a  fair  and  proper  one,  and  that  by  it  all  that  could 
be  obtained  from  the  principal  debtor  was  obtained  from  him,  the 
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surety  has  no  ground  for  complaint,  and  consequently  that  he  M.  K. 

must  remain  on  List  "B  "  as  one  of  the  contributories  in  respect  of  1871 

the  fifty  shares  so  sold  and  transferred  by  him.  Hudson 

Case, 

Solicitors  for  the  Applicant :  Messrs.  Torr,  Janeway,  Tag  art,  &  — 
Janeway. 

Solicitors    for  the   Official    Liquidator:    Messrs,  Linklater% 
Hacfavoodj  Addison,  (So  Brown. 


HIGHGATE  AKCHWAY  COMPANY  v.  JEAKES.  M.  R. 

Specific  Performance — Right  of  Pre-emption  in  the  "  Person  "  of  whom  Land  was  JjjJ^ 
purchased — Highgate  Archway  Company's  Act  (50  Geo.  3,  c.  88),  ss.  52,  53.        March  23 ; 

April  20. 

By  the  Eighgate  Archway  Company's  Act  (50  Geo.  3,  c.  88),  ss.  52,  53,   " 

the  company  were  empowered  to  re-sell  or  dispose  of  part  of  the  lands  which 
they  were  by  the  Act  authorized  to  purchase,  provided  that  they  should 
first  offer  the  same  to  the  person  or  persons  of  whom  the  same  had  been 
purchased : — 

Held,  that  the  right  of  pre-emption  was  limited  to  the  actual  vendors  to 
the  company,  and  could  not  be  claimed  by  their  successors  in  title. 

Specific  performance  of  an  agreement  entered  into  with  the  company  for  a 
lease  of  such  land  after  the  death  of  the  vendor,  without  any  offer  of  prc^ 
emption  to  his  heirs  or  assigns,  decreed. 

XhIS  was  a  suit  by  the  Highgate  Archway  Company  for  specific 
performance  of  an  agreement  for  a  lease. 

By  the  Act  of  50  Geo.  3,  c.  88,  the  Highgate  Archway  Company 
were  empowered  to  make  and  maintain  a  road  with  an  archway 
through  the  east  side  of  Highgate  Kill.  The  Act  contained  the 
following  provisions : — 

Sect.  52  :  "  Whereas  the  said  company  may  be  compelled  to 
purchase  lands,  tenements,  and  hereditaments  not  necessary  to  be 
made  use  of  for  the  purposes  of  this  Act ;  be  it  therefore  enacted, 
that  it  shall  and  may  be  lawful  for  the  said  company  to  sell  and 
dispose  of,  and  to  grant  and  convey  in  fee,  or  to  demise  for  a  term 
of  years,  such  part  or  parts  of  the  lands,  tenements,  and  heredita- 
ments as  may  be  purchased  by  the  said  company,  and  as  shall  not 
be  wanted  for  the  purposes  of  the  said  road  or  archway  and  works 
to  be  made  by  virtue  of  this  Act. 
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Sect.  53 :  u  Provided  always,  that  the  said  company,  before 
they  shall  sell  and  dispose  of  any  lands  or  hereditaments  hereby 
authorized  to  be  sold,  shall  first  offer  the  same  to  the  person  or 
persons  of  whom  the  same  were  purchased  by  the  said  company." 

In  1811  the  company  purchased  certain  land  for  the  purposes 
of  their  Act  of  two  persons,  who  had  long  since  died.  In  1869 
they  entered  into  an  agreement  with  the  Defendant  to  demise  to 
him  part  of  the  land  so  purchased  for  the  term  of  999  years. 

The  Defendant  did  not  dispute  the  contract,  but  contended  that 
the  Plaintiffs,  before  disposing  of  the  land  in  question  to  him  by 
way  of  demise,  were,  under  the  53rd  section  of  their  Act,  first 
bound  to  offer  the  same  to  the  heirs  or  assigns  of  the  persons  of 
whom  the  lands  were  purchased,  and  he  refused  to  perform  the 
agreement  unless  and  until  they  should,  on  such  offer  being  made 
to  them,  concur  in  the  proposed  lease  or  refuse  the  offer. 

The  Plaintiffs  submitted  that  the  persons  of  whom  the  company 
had  purchased  the  land  being  dead,  the  right  to  pre-emption  under 
the  Act  did  not  descend  to  their  representatives. 

Mr.  Jessel,  Q.C.,  and  Mr.  Charles  Sail,  for  the  Plaintiffs : — 

!  The  right  of  pre-emption  which,  under  the  53rd  section  of  the 
Act  (50  Geo.  3,  c.  88),  is  to  be  given  by  the  company  to  the 
"  person  or  persons  of  whom  the  lands  were  purchased  "  before 
disposing  of  them,  is  limited  to  the  actual  vendor  or  vendors. 
When  a  man  sells  his  property,  his  successor  in  title  cannot, 
except  by  express  words  of  reservation,  have  any  right  or  interest 
in  it.  In  construing  such  a  clause  as  the  one  in  question,  the 
ordinary  grammatical  meaning  must  be  given  to  it,  unless  it  leads 
to  an  absurd  result.  This  contention  is  illustrated  by  the  converse 
case  of  Stocker  v.  Bean  (1),  where  a  right  of  pre-emption  could 
not  be  enforced  after  the  death  of  the  owner  of  the  property. 
Besides,  after  the  lapse  of  nearly  sixty  years,  it  might  be  impos- 
sible to  ascertain  who  is  the  successor  of  the  original  vendor  to 
whom  the  supposed  option  to  purchase  is  to  be  given. 

If  the  same  words  were  used  in  a  will,  there  could  be  only 
one  construction,  namely,  that  the  testator  intended  the  offer  of 
pre-emption  to  be  made  to  the  actual  person  of  whom  he  had  pur- 

(1)  16  Beav.  161. 


M.  It. 
1871 

HlGHGATE 
A  RCHWAY 

Company 
v. 

Jeakes. 
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chased.  Such  a  right  of  pre-emption  is  not  deviseable  nor  descen- 
dible, and  there  being  now  no  one  to  whom  the  first  offer  is  to  be 
made,  the  result  is,  that  the  objection  fails,  and  the  Plaintiffs  are 
entitled  to  a  decree. 

Sir  B.  Baggallay,  Q.C.,  and  Mr.  B.  C.  Palmer,  for  the  Defendant: — 

The  right  of  pre-emption  under  the  Act  was  part  of  the  original 
title  of  the  property,  and  passed  to  the  heirs,  executors,  or 
assigns,  as  the  case  might  be,  of  the  persons  from  whom  the 
purchase  was  made.  It  was  reserved  for  the  benefit  of  the  in- 
heritance, and  cannot  be  affected  by  the  death  of  the  vendor. 
Supposing  a  vendor  to  the  company  had  died  within  a  year  after 
he  had  sold  his  land,  could  it  be  said  that  his  heir  or  devisee  had 
no  claim  to  pre-emption  under  the  Act?  And  if  the  company 
would  then  have  been  bound  to  make  the  offer  under  the  53rd 
section,  they  are  no  less  bound  now ;  at  any  rate,  the  point  is  too 
doubtful  for  a  decree  for  specific  performance  to  be  made. 


M.  R. 

1871 


HlGHGATE 

Akchway 
Company 
v. 

Jeakes. 


Mr.  Jessel,  in  reply. 


April  20.   Lord  Eomilly,  M.E,  :— 

The  question  solely  depends  on  the  construction  of  the  52nd 
and  53rd  sections  of  the  Statute  of  50  Geo.  3,  c.  88,  being  an  Act 
which,  for  shortness,  may  be  termed  the  Highgate  Archway  Com- 
pany's Act,  enabling  the  company  to  make  and  maintain  a  road 
through  the  east  side  of  Highgate  Hill  from  Upper  Holloway  to  a 
spot  near  the  fifth  milestone  in  the  parish  of  St  Mary,  Hornsey. 

[His  Lordship  then  read  the  sections.] 

The  company  have  agreed  with  the  Defendant  to  demise  the 
land  in  question,  which  is  part  of  the  land  bought  by  them  under 
the  powers  of  their  Act,  for  a  term  of  999  years. 

The  contract  is  admitted ;  the  only  question  is  one  of  title ;  and, 
except  on  this  point,  the  title  is  admitted.  The  persons  from 
whom  the  land  was  bought  are  dead.  The  company  say  they  are 
therefore  discharged  from  the  necessity  of  offering  the  land  to 
anybody  else  by  way  of  pre-emption.  The  Defendant  says  this 
right  descends  to  the  representatives  of  the  original  vendors. 
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In  every  mode  of  examining  it  which  I  have  been  able  to  apply, 
I  can  give  no  other  meaning  to  the  word  "  person "  than  the 
limited  meaning  of  the  actual  person  who  sold  ,the  land,  and  I 
think  that  on  his  death  this  right  ceased,  and  could  not  afterwards 
be  exercised  by  auy  one.  I  am  of  opinion  that  the  decree  must 
be  made  for  specific  performance,  with  a  reference  to  Chambers  to 
settle  the  conveyance  in  case  the  parties  differ. 

Solicitor  for  the  Plaintiffs  :  Mr.  E.  A.  Paterson. 
Solicitor  for  the  Defendant :  Mr.  W.  Hammond. 


M.  it.  In  re  COOK'S  SETTLED  ESTATES. 

1871 

Settled  Estate  —  Sale —  Interim  Investment  of  Purchase-money  ^Leases  and 
April  21.  Sales  of  Settled  Estates  Act  (19  &  20  Vict,  c,  120),  s.  25—23  &  24  Vict.  c.  38, 

" —  ss.  10, 11. 

Money  received  by  trustees  upon  a  sale  under  the  Leases  and  Sales  of  Settled 
Estates  Act  may  be  invested  in  any  of  the  investments  in  which  cash  under 
the  control  of  the  Court  may  be  invested. 

ThIS  was  a  Petition,  under  the  Leases  and  Sales  of  Settled  Estates 
Act,  praying  that  a  provisional  contract  for  the  sale  of  a  settled 
estate  might  be  confirmed,  and  that  directions  might  be  given  for 
the  payment  of  the  purchase-money  to  trustees,  and  for  the  interim 
investment  thereof  in  any  of  the  investments  in  which  cash  under 
the  control  of  the  Court  may  be  invested. 

The  order  had  been  made  as  prayed,  but  the  Eegistrar  refused 
to  draw  it  up,  on  the  ground  that  sect.  25  of  the  Leases  and  Sales  of 
Settled  Estates  Act  expressly  provides  that  the  interim  investment 
shall  be  in  consols  or  exchequer  bills. 

Mr.  Ingle  Joyce  now  mentioned  the  matter  to  the  Court,  and  referred 
to  Wall  v.  Hall  (1) ;  In  re  Birmingham  Blue  Coat  School  (2) ;  In 
re  Wilkinsons  Estate  (3). 

The  Master  of  the  Eolls  directed  the  order  to  be  drawn  up. 

Solicitor  :  Mr.  Daniel  Birt. 

(1)  11  W.  E.  298.  (2)  Law  Rep.  1  Eq.  632, 

(3)  Law  Rep.  9  Eq.  343, 
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CKABTREE  v.  POOLE.  M.  n. 

1871 

Vendor  and  Purchaser— Assignment  of  Contract — Subsequent  Conveyance  by 

Vendor  to  a  Stranger.  April  25  ; 

May  1. 

A  vendor  agreed  to  sell  a  piece  of  land  to  M.  with  immediate  possession, 
the  purchase  to  be  completed  in  five  years.  Before  completion,  M.  agreed  to 
sell  the  land  to  C,  and  the  agreement  was  registered  in  the  district  registry, 
with  a  receipt  for  part  of  the  consideration-money  which  C.  had  laid  out  for 
M.  in  buildings  on  the  land.  C.  offered  to  pay  the  vendor  the  amount  agreed 
upon  between  him  and  M.,  and  applied  for  the  delivery  of  the  abstract,  but 
the  vendor  refused  to  convey  to  him  the  land  in  question  unless  he  would 
purchase  other  land  also  agreed  to  be  sold  to  M.,  and  shortly  afterwards  the 
vendor  and  M.  conveyed  the  land  to  77.  On  a  bill  filed  by  C.  against  the 
vendor,  M.,  and  II,  alleging  that  II.  had  constructive  notice  of  his  title,  and 
praying  a  conveyance  of  the  estate  : — 

Held,  that,  whether  II.  had  such  notice  or  not,  the  conveyance  to  him 
could  not  be  set  aside. 

By  agreement  dated  the  26th  of  September,  1867,  the  Defendant 
Poole  agreed  to  sell  to  the  Defendant  Mortimer  a  plot  of  ground 
at  Bradford,  Yorkshire,  described  in  the  pleadings  as  "  the  ware- 
house plot,"  for  £453.  Mortimer  was  to  be  let  into  possession  at 
onee,  and  was  to  complete  the  purchase  within  five  years,  and  until 
completion  pay  interest  on  the  purchase-money,  but  was  to  be  at 
liberty,  if  he  thought  fit,  to  complete  at  any  earlier  period. 

Mortimer  took  possession,  and  employed  the  Plaintiff  to  build 
a  warehouse  on  the  ground.  He  thus  became  indebted  to  the 
Plaintiff  in  £635.  On  the  10th  of  March,  1869,  by  written  agree- 
ment, Mortimer  agreed  to  sell  the  property  to  the  Plaintiff  for 
£1088,  subject  to  the  provisions  of  the  agreement  with  Poole,  and 
a  receipt  was  indorsed  for  £635,  the  debt  to  the  Plaintiff  being 
then  satisfied.  This  agreement  was  duly  registered  in  the  West 
Riding  registry. 

On  the  29th  of  May,  1869,  the  Plaintiff  sent  Poole  a  notice 
stating  his  readiness  to  pay  the  £453,  and  calling  for  an  abstract 
of  title.  In  January,  1870,  the  Plaintiff's  solicitor,  on  searching 
the  registry  for  another  purpose,  discovered  that  Poole  and  Mortimer 
had,  on  the  24th  of  December,  1869,  conveyed  the  warehouse  plot, 
and  also  an  adjoining  property  called  "  the  mill  plot,"  to  the  Defen- 
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M.  K.      dant  Eoldsworth  absolutely.    The  Plaintiff  thereupon  filed  his  bill 

1871  against  Poole,  Mortimer,  and  Eoldsworth,  alleging  that  Holdsworth 
Crabtkee    n^d  constructive  if  not  actual  notice  of  his  title,  and  praying 

Poole      ^or  a  conveyance  of  the  warehouse  plot  to  him  on  payment  of 

 "     the  £453. 

Holdsivorth,  by  his  answer,  stated  that  by  agreement  dated  the 
7th  of  June,  1866,  Poole  had  agreed  with  Mortimer  to  sell  him  the 
mill  plot  and  a  mill,  which  Poole  was  to  erect  upon  it,  at  the  price 
of  10s.  per  yard  for  the  ground,  and  the  cost  of  building.  Mor- 
timer was  to  complete  within  five  years,  and  pay  interest  at  £7 
per  cent,  till  completion.  Poole  required  Mortimer  to  find  sureties 
for  the  completion  of  his  part  of  the  bargain,  and  Holdsworth 
became  one  of  such  sureties.  On  the  30th  of  April,  1867,  the  mill 
having  been  completed,  the  total  price  was  fixed  at  £3000.  In 
November,  1869,  Mortimer  being  in  difficulties,  Poole  called  on 
Eoldsworth  to  pay  the  interest,  and  told  him  that  he  should  hence- 
forth look  to  him  for  the  performance  of  the  agreement.  An  in- 
terview took  place  between  Poole,  Mortimer,  and  Eoldsworth  in 
December,  when  Eoldsworth  proposed  to  buy  the  mill  plot,  to  which 
Poole  replied  that  the  mill  plot  and  warehouse  plot  must  not  be 
separated,  and  that  Eoldsworth  might  have  both  for  £4000. 
Eoldsworth  ultimately  agreed  with  Poole  and  Mortimer  to  buy  the 
two  for  £3450,  and  this  verbal  agreement  was  carried  out  by  two 
deeds  of  the  24th  of  December,  1869,  distinct  conveyances  being 
taken,  as  Poole  had  mortgaged  the  mill  plot.  Eoldsworth  went  on 
to  deny  all  notice  of  the  Plaintiff's  title  till  some  weeks  after 
completion. 

Poole,  by  his  answer,  filed  just  after  that  of  Eoldsworth,  gave 
substantially  the  same  account  of  the  transaction,  but  further 
stated  that  Mortimer,  in  the  course  of  erecting  his  warehouse  on 
the  warehouse  plot,  used  the  wall  of  the  mill  on  the  mill  plot  as 
if  it  had  been  his  own,  by  inserting  joists  into  it,  and  that  Poole 
objected,  and  that  at  last  it  was  expressly  agreed  that  Mortimer 
should  be  allowed  to  go  on,  but  that  Poole  should  not  be  obliged 
to  convey  the  warehouse  plot  without  the  mill  plot.  He  further 
stated  that,  before  the  agreement  of  the  10th  of  March,  1869,  he 
saw  the  Plaintiff,  of  whose  being  in  negotiation  for  the  purchase 
of  the  warehouse  plot  he  was  aware,  and  told  him  of  this  agree- 
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ment,  and  that  the  Plaintiff  refused  to  purchase  both  plots,  and  M.  R. 
that  thereupon  he  (Poole)  told  him  that  he  should  take  the  first  1871 
opportunity  of  conveying  both  together.  Crabtree 

v. 

Poole. 

Sir  B.  BaggaUay,  Q.C.,  and  Mr.  Miller,  for  the  Plaintiff: —   

This  case  is  distinguishable  from  M'Creight  v.  Foster  (1),  where 
it  was  held  that  a  vendor  of  land  might  receive  the  balance  of  the 
purchase-money  and  convey  the  estate  to  a  purchaser  without 
regard  to  the  receipt  of  a  notice  that  the  purchaser  had  agreed  to 
assign  the  contract  by  way  of  mortgage.  Here  the  Plaintiff  is  not 
a  mortgagee,  but  an  assignee  of  the  whole  contract,  and  he  is 
entitled  to  call  on  the  vendor  to  perform  it  in  toto. 

[They  referred  to  Peto  v.  Hammond  (2),  Morland  v.  Cook  (3), 
and  Fagg  v.  James  (4).] 

Mr.  Southgate,  Q.C.,  and  Mr.  Streeten,  for  the  Defendant  Poole, 
and  Mr.  Jessel,  Q.C.,  and  Mr.  Cadman  Jones,  for  the  Defendant 
Holdsivorth,  were  not  called  on. 


May  1.   Lord  Romilly,  M.R. 

This  is,  in  point  of  fact,  an  application  by  the  Plaintiff  for 
specific  performance  of  an  agreement  entered  into  by  the  Plaintiff 
with  Mortimer. 

[His  Lordship  then  stated  the  facts  of  the  case  : — ] 
It  is  said  that  Holdsworth  had  notice  of  the  contract  with  the 
Plaintiff,  and  that  the  contract  between  Mortimer  and  the  Plaintiff 
was  registered  ;  but  that,  in  my  view  of  the  case,  is  immaterial.  I 
think  this  is  a  weaker  case  than  M'Creight  v.  Foster.  Here 
the  Plaintiff  was  told,  and  knew  perfectly  well,  that  Poole  would 
not  sell  one  of  the  plots  without  the  other.  In  M'Creight  v. 
Foster,  though  the  case  was  a  much  stronger  one,  the  Lord 
Chancellor  held  that,  though  the  Plaintiff  there  had  advanced  a 
large  sum  of  money  on  the  security  of  the  contract,  notice  would  not 
prevent  the  vendor  from  conveying  away  the  estate  and  receiving 


(1)  Law  Rep.  5  Ch.  GOL 

(2)  30  Beav.  495. 


(3)  Law  Rep.  6  Eq.  252. 

(4)  8  L.  T.  (N.S0  5. 
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M.  E.  the  money.  The  present  case  is  governed  by  that,  and  the  bill 
1871      must  be  dismissed  with  costs. 


Cbabteee 

V. 

Poole. 


Solicitors  for  the  Plaintiff :  Messrs.  Duncan  &  Murton,  agents 
for  Mr.  6r.  Humble,  Bradford. 

Solicitors  for  the  Defendants  :  Messrs.  Gold  &  Son,  agents  for 
Mr.  Earle,  Bradford;  Messrs.  Field,  Boscoe,  &  Co.,  agents  for 
Messrs.  Taylor  &  Co.,  Bradford. 


M.  e.  PAUL  v.  CHILDEEN. 


1871 

May  29. 


Will — Gift  to  Child  or  Children  of  C. — Illegitimate  Child. 

Testator,  after  giving  a  share  of  his  property  by  his  will  upon  trust  for  his 
niece  B.  and  her  husband,  and  for  her  child,  if  only  one,  or  all  her  children,  if 
more  than  one,  gave  another  share  upon  such  trusts  in  favour  of  his  niece 
C.  and  her  husband,  and  her  child  or  children,  as  should  correspond  with  the 
preceding  trusts  in  favour  of  B. 

C.  had  only  one  child,  born  before  her  marriage,  and  illegitimate.  She 
was  fifty  years  old  at  the  date  of  the  will,  and  fifty-seven  years  old  at  the 
date  of  a  subsequent  codicil : — 

Held,  that,  on  the  death  of  C,  her  illegitimate  child  was  not  entitled. 

Testator  by  his  will,  made  in  1858,  gave  two  shares  of  his 
property  as  follows: — "As  to  one  fourth  part  of  the  annual 
income  of  the  said  four-tenth  parts,  upon  trust  to  pay  the  same 
unto  my  niece  Sarah  Bartholomew,  the  wife  of  Benjamin  Bartholo- 
mew, during  her  life,  and  after  the  decease  of  my  same  "niece, 
upon  trust  to  pay  one-half  of  the  same  annual  income  to  the  said 
Benjamin  Bartholomew  during  his  life,  and  subject  to  the  trusts  in 
favour  of  the  said  Benjamin  Bartholomew  and  Sarah  his  wife,  as 
to  the  capital  of  the  same  one-fourth  part  and  annual  income 
thereof  in  trust  for  the  child,  if  only  one,  or  all  the  children,  if 
more  than  one,  of  my  said  niece  Sarah  Bartholomew  who,  either 
before  or  after  the  determination  of  the  previous  trusts,  shall  attain 
the  age  of  twenty-one  years,  and  (if  more  than  one)  equally ;  and 
as  to  the  remaining  fourth  part  of  the  said  four-tenth  parts  and 
the  annual  income  thereof,  as  the  case  may  require,  upon  such 
trusts,  in  favour  of  my  niece  Susanna  Children  and  her  husband 
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Richard  Children,  and  her  child  or  children,  as  shall  correspond  m.  R. 
with  the  preceding  trusts  in  favour  of  the  said  Sarah  Bartholomew  i87i 
and  Benjamin  Bartholomew,  and  her  child  or  children."  Tavl 

There  were  several  codicils,  one  shortly  before  the  testator's 
death,  not  affecting  the  gift  in  question. 

The  testator  died  in  1865.  His  niece  Susannah  Children  died 
in  1869,  leaving  one  illegitimate  daughter,  born  before  her  marriage, 
her  surviving.    She  never  had  any  other  children. 

At  the  date  of  the  will  Susannah  Children  was  fifty  years  of 
age,  and  at  the  date  of  the  last  codicil  she  was  fifty-seven. 

The  suit  was  instituted  for  the  administration  of  the  testator's 
estate,  and  the  question  arose  whether  the  illegitimate  daughter 
of  Susannah  Children  was  entitled  under  the  will.  The  testator 
was  acquainted  with  his  niece  Mrs.  Children,  but  the  evidence 
was  conflicting  as  to  his  knowledge  respecting  the  child  who  now 
claimed  under  the  will. 

Mr.  Roxburgh,  Q.C.,  and  Mr.  Haddan,  for  the  Plaintiffs,  the 
trustees. 

Mr.  Morshead  (Mr.  Jessel,  Q.C.,  with  him),  for  the  illegitimate 
daughter  of  Mrs.  Children,  contended  that,  as  the  testator  must  be 
taken  to  have  known  that  his  niece  neither  had,  nor  was  likely  to 
have,  any  other  child,  the  daughter  was  entitled. 

Sir  R.  Baggallay,  Q.C.,  and  Mr.  Ellis,  for  other  parties. 

The  following  cases  were  referred  to  :  Edmunds  v.  Fessey  (1) ; 
In  re  Herbert's  Trusts  (2) ;  In  re  OverhilTs  Trust  (3) ;  Lord  Wood- 
houselee  v.  Dalrymjple  (4)  ;  also  Hawkins  on  Wills  (5). 

Lord  Eomilly,  M.R.,  held  that,  under  the  words  "  her  child  or 
children"  in  this  will,  the  illegitimate  daughter  could  not  take. 

Solicitors :  Messrs.  Mercer  &  Mercer,  agents  for  Messrs.  Mercer 
&  Edwards,  Deal;  Messrs.  Lydall  &  Sweeting,  agents  for  Messrs. 
Elwin  &  Son,  Dover ;  Messrs.  Westall  &  Roberts. 

(1)  29  Beav.  233.  (3)  1  Sm.  &  Giff.  362. 

(2)  1  J.  &  H.  121.  (4)  2  Mer.  419. 

(5)  1st  Ed.  p.  82. 
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MERCHANTS'  TRADING  COMPANY  v.  BANNER. 


Shipbuilding —  Contract — Specific  Performance — Negative  Stipulation — 


A  firm  of  shipbuilders  agreed  to  alter  a  vessel  according  to  a  specification  ; 
and  it  was  provided  that  in  case  of  their  failing  to  execute  the  alterations 
according  to  the  agreement  the  owners  of  the  vessel  should  be  at  liberty, 
with  workmen,  to  enter  on  the  shipbuilders'  yard,  and  themselves  complete 
the  alterations.  The  shipbuilders  were  adjudicated  bankrupts  before  the 
vessel  was  completed  : — 

Held,  that  the  Court  could  not  specifically  perform  the  whole  agreement, 
and  therefore  would  not  restrain  the  trustee  under  the  bankruptcy  from 
selling  the  dock  in  which  the  vessel  was  lying,  although  the  owners  might  be 
thus  prevented  from  themselves  entering  and  completing  the  vessel  pursuant 
to  the  agreement. 

ThIS  was  a  demurrer.  The  bill  contained  allegations  to  the 
following  effect : — 

The  Plaintiffs,  being  the  owners  of  a  screw  steamship  called  the 
Bolivian,  and  being  desirous  that  certain  alterations  should  be 
made  in  the  vessel,  in  the  month  of  January,  1870,  entered  into  a 
contract  for  that  purpose  with  a  firm  of  W.  C.  Miller  &  Sons,  then 
carrying  on  business  as  shipbuilders  at  Garston,  near  Liverpool. 
The  agreement  (the  terms  of  which  were  in  writing)  provided  that 
Messrs.  W.  C.  Miller  &  Sons  should  cut  in  two,  lengthen,  complete, 
and  finish  for  the  Plaintiffs  the  screw  steamship  Bolivian  in  accord- 
ance with  a  specification,  and  would  use  their  best  endeavours  to 
complete,  finish,  and  duly  deliver  to  the  Plaintiffs  the  said  steam- 
ship with  all  reasonable  despatch,  and  contained  provisions  autho- 
rizing the  Plaintiffs'  engineer  to  inspect  the  ship  at  all  reasonable 
times ;  and  in  consideration  of  the  premises  the  Plaintiffs  agreed 
to  pay  to  Messrs.  W.  C.  Miller  &  Sons  for  the  price  of  such  alte- 
rations and  additions  of  and  to  the  said  steamship  the  sum  of 
£27,600  by  the  instalments  and  at  the  times  therein  mentioned ; 
and  Messrs.  W.  C.  Miller  &  Sons  were  to  have  a  lien  on  the  ship 
for  securing  the  due  payment  of  all  the  instalments.  The  agree- 
ment then  proceeded  as  follows  :-r- 

"  Provided  also,  and  it  is  hereby  agreed  and  declared  by  and 
between  the  said  parties  hereto  that  during  the  alteration  of  the 
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said  steam-vessel  so  much  and  such  parts  of  the  said  steam -vessel,  M.  R. 
and  of  her  engines,  boilers,  and  machinery,  as  shall  be  added  to,  1871 
and  built  in  and  to,  the  said  vessel  shall  be  deemed  to  be,  and  merchants' 
shall  be,  the  property  of  the  said  company,  its  successors  or  assigns,  Q^p^y 
but  without  prejudice  to  the  lien  of  the  said  W.  G.  Miller  &  Sons 
for  any  unpaid  instalments ;  and  in  case  the  said  W.  G.  Miller  & 
Sons  shall  refuse,  neglect,  or  fail  to  carry  on  and  complete  the  said 
steam-vessel  according  to  the  true  intent  and  meaning  of  these 
presents,  then  and  in  that  case  the  said  company,  its  successors  or 
assigns,  shall  be  entitled  not  only  to  the  possession  of  so  much  and 
such  parts  of  the  said  steam-vessel,  and  of  her  engines,  boilers,  and 
machinery,  as  shall  be  built  in,  and  added  to,  the  said  steamship, 
but  also  to  all  such  articles,  matters,  and  things  as  shall  be  then 
lying  and  being  in  and  about  the  said  yard  and  wharf  as  shall  by 
the  said  W.  G.  Miller  &  Sons  be  intended  for  the  alteration  and 
completion  of  the  said  steamship,  on  the  terms  that  the  said  com- 
pany shall  pay  to  the  said  W.  G.  Miller  &  Sons,  their  executors, 
administrators,  or  assigns,  such  a  reasonable  amount  as  shall  be 
ascertained  by  arbitrators,  as  hereinafter  mentioned,  to  be  the 
value  of  the  said  articles  in  the  condition  in  which  the  same  may 
be  at  the  time.  And  it  is  hereby  further  agreed  that  in  case  of 
such  refusal  or  failure  as  aforesaid  it  shall  and  may  be  lawful  for 
the  said  company,  its  successors  or  assigns,  with  workmen  or  others, 
to  enter  and  go  into  the  yard  or  dock  of  the  said  W.  G.  Miller  & 
Sons  wherein  the  said  vessel  shall  be  building  or  be  in  progress  of 
construction,  and  either  to  take  away  the  said  steam-vessel,  or  parts 
thereof,  and  the  said  engines,  boilers,  and  machinery,  or  parts 
thereof,  or  to  employ  workmen  to  finish  the  same,  without  any 
molestation  Or  hindrance  whatsoever  from  the  said  W.  G.  Miller  & 
Sons,  their  executors,  administrators,  or  assigns,  or  the  workmen 
or  other  persons  employed  by  them,  and  without  making  any 
allowance  for  the  use  of  the  said  dockyard,  machinery,  or 
premises." 

Messrs.  W.  G.  Miller  &  Sons  subsequently  to  entering  into  the 
agreement  took  the  vessel  into  the  dock  at  Garston  in  which  they 
carried  on  business,  and  they  proceeded  to  cut  the  vessel  in  two, 
but  made  no  further  progress  with  the  alterations.  The  vessel  was 
still  lying  in  the  dock,  cut  in  two  pieces* 

C  2  2 


20 


EQUITY  CASES. 


[L.  K. 


M.  R. 
1871 


Merchants' 
Trading 
Company 
v. 

Banner. 


In  November,  1870,  Messrs.  W.  C.  Miller  &  Sons  were  adjudi- 
cated bankrupts,  and  the  Defendant  was  appointed  trustee  under 
their  bankruptcy.  As  such  trustee  the  Defendant  caused  ad- 
vertisements to  be  issued  of  the  sale  of  the  graving-dock, 
machinery,  and  other  property  of  Messrs.  W.  G.  Miller  &  Sons. 
Amongst  the  property  so  intended  to  be  sold  were  divers  articles 
intended  for  the  alteration  and  completion  of  the  Bolivian.  The 
advertisement  took  no  notice  of  the  Plaintiffs'  rights  under  their 
agreement. 

The  bill  prayed  for  a  declaration  that  the  Plaintiffs  were  entitled 
to  complete  the  alterations  in  the  said  steamship  Bolivian  agreed 
to  be  executed  by  the  said  W.  G.  Miller  &  Sons,  and  that  the 
Plaintiffs  and  their  workmen  were  entitled  to  enter  upon,  go  into, 
and  use  the  graving-dock,  workshops,  machinery,  and  premises  of 
the  said  W.  G.  Miller  &  Sons  in  which  the  said  ship  was,  and  the 
said  alterations  were  being  carried  on,  without  making  any  allow- 
ance for  the  use  of  the  said  dockyard,  machinery,  and  premises, 
and  that  the  Plaintiffs  were  entitled  to  all  such  articles,  matters,  and 
things  lying  in  or  about  the  said  yard  or  wharf  of  the  said  W,  G. 
Miller  &  Sons  as  were  intended  by  them  for  the  alteration  and 
completion  of  the  said  steamship,  upon  paying  for  such  articles, 
matters,  and  things  in  the  manner  provided  for  by  the  said  agree- 
ment; and  for  an  injunction  to  restrain  the  Defendant  from 
selling  or  otherwise  dealing  with  the  dock  in  which  the  said  steam- 
ship was  lying,  and  the  workshops,  machinery,  and  premises  in  and 
by  means  of  which  the  said  alterations  in  the  said  ship  were  being 
made,  in  such  manner  as  to  exclude  or  interfere  with  the  right  of 
the  said  company,  their  successors  or  assigns,  to  complete  the 
alteration  in  the  said  steamship  in  the  said  dock,  and  their  right, 
and  the  right  of  their  workmen,  to  enter  and  go  into  the  said  dock 
and  yard,  and  to  use  the  said  dock,  workshops,  machinery,  and 
premises  for  completing  the  alterations  in  the  said  steamship ;  and 
that  the  Defendant  might  in  like  manner  be  restrained  from  re- 
moving the  said  ship  or  the  said  machinery  from  the  said  premises, 
and  from  removing  or  selling  the  articles,  matters,  and  things 
lying  and  being  in  or  about  the  said  dockyard  and  premises  which 
were  intended  by  the  said  W.  G.  Miller  &  Sons  for  the  alterations 
and  completion  of  the  said  steamship,  the  Plaintiffs  being  willing, 
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and  thereby  offering,  to  pay  for  such  articles,  matters,  and  things  M.  R. 
according  to  the  said  agreement.  1871 

Mr.  Siuanston,  Q.C.,  and  Mr.  H.  A.  Giffard,  for  the  demurrer  : — 
First :  The  Court  will  not  enforce  the  stipulation  that  the  Plain- 
tiffs should  be  at  liberty  to  enter  upon  the  premises  of  Messrs.  Banner. 
W.  C.  Miller  &  Sons,  because  it  is  merely  ancillary  to  an  agreement 
of  which,  as  a  whole,  the  Court  cannot  enforce  specific  perform- 
ance. It  is  true  that  the  Court  will  sometimes  enforce  a  distinct 
negative  stipulation  forming  part  of  an  agreement  of  which  the 
Court  cannot  compel  specific  performance ;  Lumley  v.  Wagner  (1) ; 
but  it  will  not  interfere  where  it  has  not  control  over  the  parties, 
and  is  unable  to  do  justice  between  them :  Brett  v.  East  India 
and  London  Shipping  Company  (2)  ;  Veto  v.  Brighton,  Tick  field, 
and  Tunbridge  Wells  Railway  Company  (3) ;  Blachett  v.  Bates  (4) ; 
South  Wales  Railway  Company  v.  Wythes  (5) ;  Kernot  v.  Potter  (6). 

Secondly :  Even  if  the  stipulation  were  of  that  class  which  the 
Court  could  enforce,  although  it  could  not  decree  specific  perform- 
ance of  the  agreement  as  a  whole,  still  the  particular  stipulation 
here  sought  to  be  enforced  is  too  vague  to  permit  of  the  Court 
giving  any  relief  in  respect  of  it.  The  Plaintiffs'  claim  amounts 
to  a  license  for  an  indefinite  number  of  persons  to  enter  upon  the 
Defendant's  property  for  an  indefinite  length  of  time.  It  may  be 
that  it  is  a  hard  case  on  the  Plaintiffs ;  but  the  hardship  is  caused 
by  the  bankruptcy  of  Messrs.  Miller,  and  not  by  the  breach  of  the 
agreement. 

Thirdly :  As  to  the  chattels,  they  were  in  the  order  and  disposi- 
tion of  the  bankrupts,  and  the  Court  will  not  restrain  the  trustee 
from  selling  them. 

Fourthly:  The  Court  of  Bankruptcy  has  jurisdiction  in  the 
matter :  Bankruptcy  Act,  1869,  ss.  65,  66,  72 ;  Ex  parte  Ander- 
son (7) ;  and  the  Court  of  Chancery,  even  if  it  has  concurrent 
jurisdiction,  will  not  interfere  in  the  absence  of  special  reasons  : 
Stone  v.  Thomas  (8) ;  Phillips  v.  Furber  (9). 

(1)  1  D.  M.  &  G.  604.  (5)  5  D.M.&  G.  880. 

(2)  2  H.  &  M.  404.  (6)  3  D.  F.  &  J.  447. 

(3)  1  Ibid.  468.  (7)  Law  Rep.  5  Ch.  473. 

(4)  Law  Kep.  1  Ch.  117.  (8)  Ibid.  219. 

(9)  Law  Rep.  5  Ch.  746. 


22  EQUITY  CASES.  [L.  K. 

Sir  B.  Baggallay,  Q.C.,  and  Mr.  Bowcliffe  for  the  bill : — 

[The  Master  of  the  Kolls  intimated  that  he  did  not  wish  to 
hear  any  argument  as  to  the  question  of  jurisdiction.] 

The  first  part  of  the  agreement  is  an  ordinary  contract  for  the 
execution  of  certain  repairs  on  a  ship ;  and  no  question  arises  as  to 
that.  Then  follow  certain  provisions  which  only  come  into  opera- 
tion in  the  event  of  the  previous  stipulations  not  being  executed. 
Suppose  that  Messrs.  W.  G.  Miller  had  contracted  that,  in  the  event 
of  the  ship  not  being  completed  before  the  31st  of  December,  1870, 
they  would  grant  a  lease  of  the  dock  to  the  Plaintiffs  from  that 
day :  would  not  the  Court  specifically  perform  that  ?  Instead  of 
that,  they  contract  to  give  the  Plaintiffs  leave  to  enter  and  perform 
the  alterations  themselves. 

[The  Master  of  the  Kolls  : — How  can  the  Court  perform  that  ? 
How,  for  example,  can  the  Court  determine  what  number  of  men 
you  are  to  employ  ?] 

Sir  B.  Baggallay: — All  I  ask  is,  that  the  Defendant  may  be 
restrained  from  interfering  with  us  in  the  exercise  of  the  right  we 
have  contracted  for :  if  we  employ  too  many  men,  or  are  guilty  of 
delay,  the  Court  can  readily  deal  with  that.  In  fact,  there  can 
be  no  more  difficulty  in  this  case  than  there  was  in  Lumley  v. 
Wagner  (1). 

Mr.  Swanston,  in  reply,  referred  to  Bliss  v.  Smith  (2). 


M.  R. 

1871 

Merchants' 
Trading 
Company 
v. 

Banner. 


April  21.    Lord  Komilly,  M.K. : — 

I  cannot  avoid  allowing  the  demurrer  in  this  case.  It  appears 
to  me  totally  impossible  to  give  any  relief  upon  this  agreement 
in  a  Court  of  Equity.  I  am  of  opinion  that  this  must  be 
looked  at  exactly  as  if  it  were  a  suit  for  specific  performance 
without  any  bankruptcy  at  all ;  and  that  the  Defendant,  or  rather 
the  persons  for  whom  the  Defendant  is  a  trustee,  have  either 
refused  or  declined  to  perform  the  agreement.    The  agreement 


(1)  1  D.  M.  &  G.  604. 


(2)  34  Beav.  508. 
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is  of  a  singular  description.     If  this  agreement  could  be  speci-      M.  E. 

fically  enforced,  what  railway  contract  is  there  for  making  a  tunnel,  1871 

or  the  like,  that  could  not  be  specifically  enforced  ?    The  two  merchants' 

things  are  really  very  much  of  the  same  character.    There  is  a  Trading 
°  J        J  Company 

stipulation  that  if  Messrs.  Miller  refuse  or  neglect  to  perform  the  v. 

contract  (which  in  my  opinion  they  have  done,  for  I  think  that  the   ' 

bankruptcy  amounts  to  that)  there  is  a  power  to  the  Plaintiff  to 
take  possession  and  complete  the  vessel.  That  exists  in  all  railway 
contracts  ;  and  the  only  difference  is  this,  that  in  railway  contracts 
there  is  usually  added  (at  least  in  all  those  which  I  have  seen)  a 
provision  to  charge  the  person  with  whom  they  have  made  the 
contract  with  the  expenses  of  performing  the  contract.  But  that 
is  not  so  here.  It  is  merely  a  power  to  enter.  That  can  make  no 
difference,  and  it  appears  to  me  to  be  a  contract  which  the  Court 
cannot  possibly  perform.  Then,  as  was  laid  down  by  Lord  Eldon 
in  Clarke  v.  Price  (1),  if  the  Court  cannot  perform  the  contract  as 
a  whole,  it  will  not  enforce  performance  of  a  part ;  and  if  there  is 
any  remedy  it  must  be  at  law.  In  Morris  v.  Colman  (2)  and  Lumley 
v.  Wagner  (3)  there  appear  to  have  been  some  grounds  on  which  it 
was  held  that  those  cases  were  taken  out  of  the  rule.  In  the  former 
case  Lord  Eldon  granted  an  injunction  because  the  Defendant,  as 
part  of  a  partnership  transaction  which  he  and  the  Blaintiff  had 
entered  into  as  proprietors  of  the  Haymarket  Theatre,  had  agreed 
to  write  plays  for  that  theatre,  while  his  partner  was  to  get  up  the 
performances.  In  Lumley  v.  Wagner  the  Court  seems  to  have 
treated  it  as  if  there  was  a  separate  and  distinct  contract  in  which 
one  said,  "  In  consideration  of  my  doing  so  and  so,  you  shall  not 
perform  for  anybody  else."  Thereupon  the  Court  enjoined  the 
Defendant  from  performing  in  any  other  place.  At  all  events,  I 
do  not  think  any  of  the  cases  touch  the  real  principle,  which  is, 
that  where  the  stipulation  sought  to  be  enforced  is  really  a  part 
of  the  contract  itself,  this  Court  cannot  specifically  perform  the 
contract  piecemeal,  but  it  must  be  performed  in  its  entirety  if  per- 
formed at  all ;  and  where  the  Court  cannot  perform  it  in  its  entirety, 
neither  can  it  perform  any  particular  portion  of  it.  Here  it  is 
obvious  that  the  contract  cannot  be  performed  in  its  entirety.  The 

(1)  2  Wils.  C.  C.  157.  (2)  18  Ves.  437. . 

(3)  1  D.  M.  &  G.  604. 
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M.  R.  result,  no  doubt,  is  that  a  very  serious  evil  is  inflicted  upon  the 

1871  Merchants  Trading  Company  ;  but  I  think,  under  the  Bankruptcy 

Merchants'  Act,  the  parties  will  be  able  to  get  such  relief  as  in  the  case  of  any 

Company  Person  wno  nas  a  large  claim  upon  a  bankrupt  which  he  cannot  obtain 

v.  in  any  other  form,  or  in  any  other  way.  I  presume  the  Court  of  Bank- 

BANNER.  ,  ...       .  .  n  .  i     .  ,  « 

  ruptcy  will  give  them  some  means  of  getting  their  vessel  out  oi 

the  dock,  and  the  like.  At  all  events,  I  am  of  opinion  that  I  cannot 
do  it  by  specific  performance ;  and  therefore  I  allow  the  demurrer. 

Solicitors :  Messrs.  Reed,  Phelps,  &  Sidgwich  ;  Messrs.  Gregory, 
Roivcliffes,  &  Rawle. 


m.r.  FINCH  v.  WESTKOPE.  . 

Practice — Unfounded  Allegations  in  Bill — Answer — Re-amended  Bill — Costs 
April  19.  occasioned  by  Charges  subsequently  withdrawn. 

When  charges  of  misconduct  are  introduced  into  a  bill,  and  are  denied  by 
the  answer  and  then  withdrawn,  the  Court  will,  at  the  hearing,  make  an 
order  for  payment  by  the  Plaintiff  of  all  the  costs  occasioned  by  such 
unfounded  charges  without  any  special  application  for  the  purpose. 

The  practice  in  Mounsey  v.  Barnham  (1)  not  followed. 

was  a  suit  for  the  administration  of  a  testator's  estate.  The 
Defendants,  who  were  the  executors,  put  in  their  answer.  The 
Plaintiff  then  amended  his  bill,  and  introduced  various  charges  of 
misconduct  against  the  Defendants. 

The  Defendants  put  in  a  further  answer  to  the  interrogatories  to 
the  amended  bill,  denying  the  charges,  whereupon  the  Plaintiff 
re-amended  his  bill,  and  struck  out  the  charges  so  denied. 

The  usual  administration  decree  was  made,  and  the  only  question 
was  as  to  the  costs  occasioned  by  the  introduction  of  these  charges 
into  the  bill. 

Mr.  Southgate,  Q.C.,  and  Mr.  Davey,  for  the  Defendants,  asked 
to  be  allowed  the  costs  in  question. 

Sir  B.  Baggallay,  Q.C.,  and  Mr.  Bighy,  for  the  Plaintiff,  contended 


(1)  1  Hare,  15,  22. 
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that  such  an  order  as  to  costs  could  not  be  made  at  the  hearing,  M.  R. 
except  on  special  application :  Mounsey  v.  Bamham  (1).  1871 

Finch 

The  Mastek  of  the  Eolls  said  that  it  was  not  the  practice  in  w  v- 

A.  Westrope. 
that  branch  of  the  Court  to  require  a  special  application  to  be  

made  for  such  a  purpose  ;  and  ordered  the  Plaintiff  to  pay  the  costs 

of  the  answer  to,  and  all  the  costs  occasioned  by,  his  improper 

introduction  of  these  charges  into  the  bill. 

Solicitors  for  the  Plaintiff :  Messrs.  Needham,  Power,  &  Needham, 
agents  for  Mr.  T.  Hustwick,  Soham. 

Solicitors  for  the  Defendants :  Messrs.  J.  &  C.  Cole,  agents  for 
Messrs.  Frayicis,  Webster,  &  Riches,  Cambridge. 


(1)  1  Hare,  15,  22. 
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In  re  LANGLEY  MILL  STEEL  AND  IKON  WOKKS 
COMPANY. 

Company — Creditors'  Petition — Discretion  of  Court — Wishes  of  Majority  of 
Creditors — Companies  Act,  1862,  s.  91. 

A  winding-up  order  cannot  be  claimed  ex  debito  justitix  by  an  unpaid 
creditor  of  a  company,  and  the  Court  will  have  regard  to  the  wishes  of  the 
majority  of  the  creditors ;  and  may,  under  the  Companies  Act,  1862,  s.  91, 
dismiss  a  creditor's  Petition,  though  the  debt  has  not  been  paid,  where  the 
majority  of  creditors  desire  a  voluntary  winding-up,  and  the  Court  is  satisfied 
that  that  will  be  the  preferable  course. 

ThIS  was  a  Petition  to  wind  np  the  Langley  Mill  Steel  and  Iron 
Works  Company,  by  persons  who  were  creditors  for  £80,  on  a  dis- 
honoured acceptance  by  the  company  of  the  draft  of  James 
Stephenson  &  Co.,  dated  the  11th  of  January,  1869,  payable  six 
months  after  date,  and  consequently  overdue.  The  Petitioners 
made  a  written  demand  on  the  company  for  payment  on  the  20th 
of  July,  1869.  The  company  had  ceased  to  carry  on  business  for 
more  than  a  year,  and  was  admitted  to  be  insolvent. 

The  Petition  was  presented  on  the  3rd  of  February,  1871,  and 
was  in  the  paper  for  hearing  on  the  17th  of  February,  but  from  the 
state  of  the  business  in  the  Court,  did  not  come  on  to  be  heard  on 
that  day. 

On  the  14th  of  February,  Mr.  W.  C.  Stoker,  one  of  the  solicitors 
to  the  company,  wrote  to  Mr.  Dixon,  the  solicitor  to  the  Peti- 
tioners, a  letter  which  stated  that  the  company  owed  nearly 
£20,000,  independently  of  a  mortgage  debt,  and  that  all  the  other 
creditors  had  been  satisfied  that  it  was  not  to  their  advantage  to 
wind  up  the  company,  and  had  consented  to  await  the  result  of  a 
suit  then  pending,  in  which  the  company  was  interested,  and  which 
they  hoped  might  result  in  bringing  about  a  reconstruction  of  the 
company.  The  letter  then  stated  that  the  mortgagees  had  given 
notice  of  sale  under  their  power,  but  the  notice  would  not  expire 
till  after  the  suit  referred  to  was  determined,  and  that  the  uncalled 
capital  would  not  pay  the  expenses  of  a  compulsory  winding-up,  so 
that  the  creditors  would  get  nothing,  and  the  official  liquidator 


V.-C.  M. 
1871 

March  3. 
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would  only  have  enough  to  pay  his  law  charges.    It  then  con-  v.-C.  M. 

tinued :  "  The  greater  number  by  far  of  the  shares  have  been  fully  1871 

paid  up,  and  we  are  afraid  that  most  of  those  who  have  not  paid  In  re 

up  are  not  very  well  able  to  pay.    What  we  would  propose  to  do  ^GgLTEEYBL 

is  this,  to  call  a  meeting  and  resolve  on  a  voluntary  winding-up,    and  Iron 

Works 

which  would  be  the  cheapest,  paying  your  own  costs  of  the  Petition  Company. 
out  of  the  first  assets.    Perhaps  you  will  let  the  Petition  stand 
over  for  a  week  or  a  fortnight  to  consider  this."    The  Petitioner, 
however,  did  not  accede  to  this  proposal. 

On  the  18th  of  February,  Mr.  Stoker  sent  to  each  of  the  cre- 
ditors of  the  company  a  copy  of  the  following  statement,  which  he 
requested  them  to  sign  and  return : — 

"  As  creditors  of  the  above  company,  we  beg  to  state  that  we 
are  opposed  to  a  winding-up  of  this  company  compulsorily  by  order 
of  the  Court  of  Chancery,  and  prefer  and  desire  that  the  company 
shall  be  wound  up  voluntarily  by  a  liquidator  or  liquidators  nomi- 
nated and  approved  by  the  general  body  of  the  creditors,  believing 
it  would  be  greatly  to  the  benefit  of  the  creditors  that  the  latter 
course  should  be  adopted  in  preference  to  the  former.  We  authorize 
you  to  state  this  to  the  Court,  on  behalf  of/'  &c. 

Creditors  to  the  amount  of  nearly  £8000  signed  and  returned 
this  statement. 

The  directors  then  resolved  to  call  a  meeting  of  the  company  to 
pass  an  extraordinary  resolution  for  a  voluntary  winding-up,  and 
notices  were  accordingly  sent  for  a  meeting  to  be  held  for  the 
20th  of  February,  1871,  and  all  the  creditors  whose  debts  exceeded 
£10  were  also  summoned  for  a  meeting  to  be  held  at  the  same 
place,  at  an  earlier  hour,  the  same  day.  The  meetings  were  held 
accordingly,  and  at  the  meeting  of  the  creditors  persons  whose 
debts  amounted  to  more  than  £10,500  passed  resolutions  express- 
ing their  preference  for  a  voluntary  over  a  compulsory  winding-up, 
and  no  contrary  view  was  expressed.  At  the  meeting  of  the  share- 
holders, the  extraordinary  resolution  was  duly  passed.  The  Peti- 
tioners were  summoned  to  the  meeting  of  creditors,  but  were  not' 
present. 

The  Petition  was  again  in  the  paper  on  the  24th  of  February, 
but  was  not  reached.    It  now  came  on  for  hearing. 
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V.-C.  M.  Mr.  Glasse,  Q.C.,  and  Mr.  G.  Murray,  for  the  Petitioners  : — 

1871  The  Petitioners  are  entitled  to  a  winding-up  order  ex  debito 

In  re  justitim,  under  sect.  145  of  the  Companies  Act,  1862,  their  debt 

Mill Sel  being  unpaid,  and  the  company  not  having  carried  on  business 

and  Iron  for  more  than  a  year :  Be  General  Boiling  Stock  Company  (1) ; 

W  ORKS 

Company.    In  re  International  Contract  Company  (2). 
Mr.  Higgins,  for  the  company  : — 

Be  General  Boiling  Stock  Company  is  not  an  authority  for 
making  the  order  in  all  cases,  and  there  is  nothing  in  the  facts 
there  stated  to  shew  that  the  creditors  approving  of  the  compulsory 
order  were  not  numerous. 

A  similar  contention  was  raised  in  In  re  Brighton  Hotel  Com- 
pany (3),  and  the  suggestion  of  the  order  being  ex  debito  justitiee 
was  disposed  of.  In  that  case,  as  here,  there  were  on  one  side  the 
body  of  creditors  and  shareholders,  and  on  the  other  a  single  cre- 
ditor to  a  small  amount,  and  it  was  held  that  the  Court  had,  under 
sects.  91  and  149  of  the  Companies  Act,  full  discretion  as  to  making 
the  order.  The  Petitioners  having  been  offered  their  costs,  are  not 
entitled  to  insist  upon  a  compulsory  order :  In  re  Times  Life  Assur- 
ance and  Guarantee  Company  (4)  ;  In  re  Imperial  Guardian  Life 
Assurance  Society  (5). 

Mr.  Glasse,  in  reply  : — 

In  the  cases  last  referred  to  there  was  an  offer  to  pay  the  debt, 
which  distinguishes  them  from  the  present  case.  It  is  impossible 
to  say  that  the  winding-up  resolutions  are  so  regular  that  calls 
can  be  made  upon  them.  A  winding-up  order  is  the  creditor's 
only  remedy,  and  the  Court  has  no  power  to  deprive  him  of  it : 
Bowes  v.  Hope  Mutual  Life  Assurance  Company  (6).  The  meeting 
of  creditors  or  contributories,  not  having  been  called  by  the  direc- 
tion of  the  Court,  cannot  be  acted  upon :  In  re  National  Savings 
Bank  Association  (7).  In  In  re  Brighton  Hotel  Company  the  Peti- 
tioner was  both  a  creditor  and  a  shareholder ;  and,  moreover,  his 

(1)  34  Beav.  314.  (4)  Law  Kep.  9  Eq.  382. 

(2)  14  L.  T.  (N.S.)  726.  (5)  Ibid.  447. 

(3)  Law  Rep.  6  Eq.  339.  (6)  11  H.  L.  C  389,  402. 

(7)  Law  Rep.  1  Ch.  547. 
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debt  was  ordered  to  be  paid.    A  creditor  is  entitled  either  to  pay-     V.-C.  M. 
ment  of  his  debt  or  to  a  winding-up  order.     The  Petitioners,  1871 
however,  would  be  content  with  a  winding-up  under  supervision.  ^Tre 


The  Petitioners  are  the  holders  of  a  dishonoured  bill  accepted  Company. 
by  the  company,  which  fell  due  in  1869.  Not  having  been  paid, 
they  exercised  their  undoubted  right  of  petitioning  for  an  order  to 
wind  up  the  company.  The  Petition  having  been  presented,  was 
in  the  paper  for  hearing  on  the  17th  of  February  last.  On  the 
14th  of  February,  that  is,  three  days  previously,  the  solicitors  of 
the  company  wrote  a  letter  saying  that  the  company  owed  more 
than  £20,000,  and  had  very  small  assets,  and  that  it  was  not  expe- 
dient to  have  the  company  wound  up  till  the  pending  suit  against 
it  was  determined,  and  proposing  that  a  meeting  should  be  called 
to  pass  a  resolution  for  winding  up  voluntarily,  and  also  offering  to 
pay  the  costs  of  the  Petition  out  of  the  first  assets  of  the  company, 
and  suggesting  that  the  Petition  should  stand  over  for  the  purpose 
of  allowing  the  Petitioners  to  consider  the  proposal. 

Considering  that  the  Petition  was  upon  a  debt  of  £80  only,  and 
that  the  other  creditors,  whose  debts  amounted  to  more  than 
£20,000,  concurred  in  the  course  proposed  by  the  company's 
solicitors,  I  think  the  offer  was  so  reasonable  that  it  ought  to  have 
been  accepted ;  and  when  it  further  appears  that  the  Petitioners 
would  have  no  chance  of  being  paid  in  full  under  a  winding-up 
order,  the  course  they  have  taken  is,  in  my  view,  still  more  unjusti- 
fiable. Mr.  Glasse  pressed  the  order,  as  being  ex  debito  justitise  ; 
that  is  to  say,  that  at  the  instance  of  one  creditor,  and  against  the 
wishes  of  all  the  other  creditors,  I  am  bound  to  make  an  order  to 
wind  up  a  company  compulsorily,  however  unjust  I  may  think  that 
course  to  be. 

In  my  opinion,  that  is  not  the  true  construction  of  the  Companies 
Act ;  and  so  far  from  it  being  so,  I  find  that,  by  sect.  91,  the  Court 
has  power  in  all  cases  of  winding-up  to  consider  what  is  most  for 
the  interest  of  all  parties,  and  to  have  regard  to  the  wishes  of  the 
creditors  as  well  as  contributories.  I  am  of  opinion  that  the  Court 
has,  under  that  section,  complete  discretion  in  all  cases  of  winding- 
up,  and  must  exercise  that  discretion  with  reference  to  all  the 


Sir  K.  Malins,  Y.C. :— 
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V.-O.  M.    surrounding  circumstances.    Therefore,  notwithstanding  the  view 
1871       so  strongly  pressed  upon  me  by  Mr.  Olasse,  I  think  I  am  not  bound 
to  make  the  order. 


In  re 

Langlby  The  question  does  not  come  before  me  for  the  first  time.  In  In 
Mill  Steel  1 

and  Iron    re  Brighton  Hotel  Company  (1)  the  same  argument  was  strongly 
Company,   pressed  upon  me,  but  I  thought  I  might  properly  exercise  the 
powers  conferred  upon  the  Court  by  sect.  91  of  the  Act,  and  did  so 
with,  as  I  have  always  understood,  the  most  beneficial  results. 

In  questions  between  different  creditors  of  the  same  company, 
regard  must  be  had  to  the  respective  values  of  their  debts,  and  to 
say  that  a  single  creditor  is  entitled  as  of  right  to  a  winding-up 
order,  is  to  say  that  the  law  disregards  the  wishes  of  creditors 
altogether. 

It  is  the  general  policy  of  the  law  that  the  wishes  of  a  majority 
shall  bind  the  minority ;  and  I  am  of  opinion  that  I  am  bound  to 
regard  the  wishes  of  the  majority  of  the  creditors.  I  do  not,  how- 
ever, propose  to  act  upon  sect.  149  of  the  Act,  which  I  am  rather 
inclined  to  think  only  applies  to  meetings  called  after  a  winding-up 
order  has  been  made. 

Now,  what  was  the  proposal  made  on  behalf  of  the  other  credi- 
tors ?  It  was  simply  to  allow  the  Petition  to  stand  over,  to  give 
time  to  consider  the  propriety  of  a  voluntary  winding-up.  I  think 
that  was  a  most  reasonable  course,  and  that  I  ought  not  to  give 
encouragement  to  every  litigious  person  to  ask  for  a  compulsory 
order.  [His  Honour  then  discussed  the  facts  relating  to  the 
meetings,  and  continued  : — ] 

Since,  by  sect.  91  of  the  Act,  I  am  called  upon  to  have  regard  to 
the  wishes  of  creditors,  I  should  have  directed  a  meeting  to  be  held 
if  one  had  not  already  taken  place  ;  and  if  no  resolution  had  been 
passed,  except  that  of  the  creditors,  I  should  have  left  the  parties 
to  wind  up  the  company  for  themselves.  But  if  anything  more 
was  required  for  the  guidance  of  the  Court,  it  is  supplied  by  the 
resolutions  of  the  shareholders,  passed  subsequently  to  the  meeting 
of  the  creditors. 

The  assets  of  the  company  can  in  no  case  pay  more  than  a  very 
small  dividend  on  its  debts  ;  and  I  am  satisfied  in  my  own  mind 
that  these  Petitioners  have  not  an  interest  in  the  company  worth 

(1)  Law  Eep.  6  Eq.  339. 
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£20.    I  will,  therefore,  not  lay  down  a  rule  which  would  give  V.-C.  M. 

power  to  any  litigious  creditor  or  shareholder  in  a  company  to  1871 
have  a  compulsory  order  to  wind  it  up  against  the  wishes  of  all 

the  rest.  ™Lan<™ 

Mill  Steel 

The  proper  order  on  the  Petition  will  be  to  pay  the  costs  of  the  and  Iron 

Petitioners  to  the  time  when  the  offer  was  made  to  them.  Company. 


Solicitors  :  Mr.  T.  H.  Dixon  ;  Messrs.  Risley  &  Stoker. 


32 


EQUITY  CASES. 


[L.  K. 


V.-O.  B. 

1871  ATTOKNEY-GENERAL  v.  CLEMENTS. 

Awil  21  25. 

^   I  '  Marriage  Act  (4,  Geo.  4  c.  76),  s.  23 — Minor — License — Misrepresentation  by  Hus- 
band— Forfeiture — Fund  in  Possession  not  ordered  to  be  settled,  but  directed 
to  be  transferred  into  Court — Declaration  of  Trusts  of  Funds  in  Possession 
and  Reversion. 

A  husband  procured  his  marriage  with  a  minor  to  be  solemnized  by  a 
license,  contrary  to  the  provisions  of  the  Marriage  Act  of  1823,  by  falsely 
swearing  to  certain  matters  to  which  he  was  required  by  the  Act  personally 
to  swear,  he  wilfully  and  knowingly  so  swearing,  and  thereby  incurred  a  for- 
feiture of  all  such  estate,  right,  title,  and  interest  as  should  then  have  accrued, 
or  should  thereafter  accrue  to  him  by  force  of  the  marriage.  Immediately 
before  the  marriage,  the  wife  was  entitled  absolutely  to  a  sum  of  stock  out- 
standing in  trustees,  and  she  was  also  entitled  to  certain  reversionary  interests 
in  stock  expectant  on  the  death  of  her  mother. 

The  fund  in  possession  being  small,  the  Court,  instead  of  ordering  a  settle- 
ment, after  declaring  the  forfeiture,  directed  the  trustees  to  transfer  the 
residue  of  the  fund  into  Court,  and  declared  the  trusts. 

Form  of  order,  declaring  trusts  of  the  funds  both  in  possession  and 
reversion. 

ThIS  information  was  filed  by  the  Attorney- General  on  the 
12th  of  December,  1870,  at  the  relation  of  Eliza  Selby,  residing 
at  No.  9,  Albert  Terrace,  Albert  Square,  Clajpham  Road,  Surrey, 
widow,  against  Allen  Clements  and  Eliza  Alice,  his  wife,  and  William 
Turnbull  and  William  Kelvington  Jackson. 

The  Defendant  Eliza  Alice  Clements  was  the  only  daughter  of 
the  relator,  and  was  born  on  the  10th  of  August,  1850.  On  the 
7th  of  November,  1870,  she  eloped  from  her  mother's  house,  where 
she  was  then  residing,  and  on  the  9th  of  November  was  married 
to  the  Defendant  Allen  Clements  at  the  church  of  the  parish  of 
St.  Ethelburga-within-Bishopsgate,  in  the  city  of  London. 

The  marriage  was  solemnized  by  a  license,  which  was  obtained 
by  Allen  Clements  from  the  surrogate  of  the  Bishop  of  London  on  the 
8th  of  November.  In  applying  for  such  license,  Clements  falsely 
represented  Eliza  Alice  Selby  to  be  of  the  parish  of  St.  Ethelburga, 
and  of  the  age  of  twenty-one  years  and  upwards :  and  he  made  oath 
(in  the  terms  prescribed  by  the  14th  section  of  the  4  Geo.  4,  c.  76) 
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that  he  believed  there  was  no  impediment  of  kindred  or  alliance, 
or  any  other  cause,  to  bar  or  hinder  the  proceeding  of  the  matri- 
mony according  to  the  terms  of  the  license ;  and  that  he  had,  for 
fifteen  clays  preceding,  had  his  usual  place  of  abode  in  the  same 
parish  of  St.  Etlielburga. 

The  information  alleged  that  the  relator  was  the  proper  person 
to  give  her  consent  to  the  marriage ;  that  she  did  not  give  such 
consent ;  that  the  marriage  was  celebrated  without  such  consent, 
as  Allen  Clements  well  knew ;  and  that  he  also  well  knew  that 
Eliza  Alice  Clements  was  under  twenty-one ;  and  further,  that  Allen 
Clements,  previously  to,  and  after  the  time  of  applying  for  the 
license,  had  his  usual  place  of  abode  at  a  certain  street  in 
Bloomsbury. 

The  information  then  (following  the  language  of  the  23rd  sec- 
tion of  the  statute),  charged  that,  under  these  circumstances,  the 
marriage  was  procured  by  Clements  contrary  to  the  provisions  of 
the  4  Geo.  4,  c.  76,  by  means  of  his  falsely  swearing  to  the  matters 
above-mentioned,  wilfully  and  knowingly  so  swearing;  and  that 
Allen  Clements  had  thereby  forfeited  all  estate,  right,  title,  and 
interest  in  any  property  of  Eliza  Ann  Clements  accruing  to  him  by 
force  of  the  marriage  (1). 


(1)  The  portions  of  sect.  23  of  the 
4  Geo.  4,  c.  76,  which  were  applicable 
to  the  present  case,  are  as  follows  : — 

"  If  any  valid  marriage  solemnized 
by  license  shall  ...  be  procured  by  a 
party  to  such  marriage,  to  be  solem- 
nized between  persons,  one  or  both  of 
whom  shall  be  under  the  age  of  twenty- 
one  years,  not  being  a  widower  or 
widow,  contrary  to  the  provisions  of 
this  Act,  by  means  of  such  party  falsely 
swearing  as  to  any  matter  or  matters 
to  which  such  party  is  hereinbefore 
required  personally  to  swear,  such  party 
wilfully  and  knowingly  so  swearing  .  .  . 
then  and  in  every  such  case  it  shall  be 
lawful  for  His  Majesty's  Attorney- 
General  ...  by  information  ...  in  the 
Court  of  Chancery  ...  at  the  relation 
of  a  parent  or  guardian  of  the  minor, 
whose  consent  has  not  been  given  to 
'  Vol.  XII.  B 


such  marriage,  and  who  shall  be  re- 
sponsible for  any  costs  incurred  in  such 
suit,  such  parent  or  guardian  previously 
making  oath  as  is  hereinafter  required, 
to  sue  for  a  forfeiture  of  all  estate, 
right,  title,  and  interest  in  any  property 
which  hath  accrued,  or  shall  accrue  to 
the  party  so  offending,  by  force  of  such 
marriage ;  and  such  Court  shall  have 
power  in  such  suit  to  declare  such  for- 
feiture, and  thereupon  to  order  and 
direct  that  all  such  estate,  right,  title, 
and  interest  in  any  property  as  shall 
then  have  accrued,  or  shall  thereafter 
accrue  to  such  offending  part}',  by  force 
of  such  marriage,  shall  be  secured  under 
the  direction  of  such  Court  for  the 
benefit  of  the  innocent  party,  or  of  the 
issue  of  the  marriage,  or  of  any  of 
them,  in  such  manner  as  the  said  Court 
shall  thin}?  fit,  for  the  purpose  of  pre- 
2 
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It  stated  that  Eliza  Alice  Clements  was,  previously  to  and  at 
the  time  of  her  marriage,  absolutely  entitled,  under  a  will,  to 
£795  16s.  Ad.  stock  standing  in  the  names  of  the  Defendants 
Tumhull  and  Jackson  as  trustees ;  and  that  she  was  or  would  be 
entitled,  upon  the  death  of  her  mother,  the  relator,  to  certain 
shares  or  interests  in  other  funds  and  securities. 

The  information  prayed  for  a  declaration  that  all  estate,  right, 
title,  or  interest  in  or  to  the  £795  16s.  4c?.  stock,  and  all  such 
estate,  right,  title,  and  interest  as  might  have  accrued,  or  should 
thereafter  accrue,  to  the  Defendant  Allen  Clements  by  force  of  the 
said  marriage  between  himself  and  the  said  Eliza  Alice  Clements 
had  been  forfeited  by  him ;  that  proper  directions  and  inquiries 
might  be  given  and  made  for  the  purpose  of  ascertaining  the 
property  of  the  Defendant  Eliza  Alice  Clements,  and  for  a  proper 
settlement  thereof  for  the  benefit  of  her,  to  the  exclusion  of  the 
Defendant  Allen  Clements,  and  for  the  benefit  of  the  issue,  if  any, 
of  such  marriage ;  for  a  receiver ;  for  an  injunction ;  to  restrain 
the  Defendants  Turnbull  and  Jaclcson,  in  the  meantime,  from 
dealing  with  the  fund  ;  and  for  further  relief. 


venting  the  offending  party  from  de- 
riving any  interest  in  real  or  personal 
estate,  or  pecuniary  benefits  from  such 
marriage  . .  ." 

Sect.  14  requires  that,  "  for  avoiding 
all  fraud  and  collusion  in  obtaining 
of  licenses  for  marriage,  that  before  any 
license  be  granted,  one  of  the  parties 
shall  personally  swear  before  the  surro- 
gate or  other  person  having  authority 
to  grant  the  same,  that  he  or  she  be- 
lieveth  that  there  is  no  impediment  of 
kindred  or  alliance,  or  of  any  other 
lawful  cause,  nor  any  suit  commenced 
in  any  ecclesiastical  Court,  to  bar  or 
hinder  the  proceeding  of  the  said  matri- 
mony, according  to  the  tenor  of  the 
said  license ;  and  that  one  of  the  said 
parties  hath,  for  the  space  of  fifteen 
days  immediately  preceding  such  li- 
cense, had  his  or  her  usual  place  of 
abode  within  the  parish  .  .  .  within 


which  such  marriage  is  to  be  solem- 
nized ;  and  where  either  of  the  parties, 
not  being  a  widower  or  widow,  shall  be 
under  the  age  of  twenty-one  years, 
that  the  consent  of  the  person  or  per- 
sons whose  consent  to  such  marriage  is 
required  under  the  provisions  of  this 
Act  has  been  obtained  thereto  .  .  ." 

Sect.  16  enacts,  that  "  the  father,  if 
living,  of  any  party  under  twenty-one 
years  of  age,  such  parties  {sic)  not 
being  a  widower  or  widow,  or,  if  the 
father  shall  be  dead,  the  guardian  or 
guardians  of  the  person  of  the  party 
so  under  age,  lawfully  appointed,  or 
one  of  them ;  and  in  case  there  shall 
be  no  such  guardian  or  guardians,  then 
the  mother  of  such  party,  if  unmar- 
ried .  . .  shall  have  authority  to  give 
consent ;  and  such  consent  is  hereby 
required  for  the  marriage  of  such  party 
under  age  .  . 
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1  On  the  2nd  of  February,  1871,  the  Defendants  Turnhull  and 
JacJcson  answered  as  to  the  fund  in  their  hands;  and  on  the  10th 
of  March  the  Defendant  Allen  Clements  answered,  not  denying 
any  of  the  allegations  in  the  information,  and  submitting  to  the 
charges. 

The  above  stated  facts  having  been  proved,  the  cause  now  came 
on  upon  motion  for  decree. 

Mr.  Trijip,  for  the  relator  : — 

The  forfeiture  is  admitted ;  the  only  question  is  as  to  the  form 
of  the  settlement. 

Mr.  Leonard,  for  the  husband. 

Mr.  Sandys,  for  the  wife  : — 

The  parties  being  in  needy  circumstances,  the  Court  is  asked 
to  allow  a  small  sum  to  be  paid  at  once,  out  of  the  proceeds  of  a 
sale  of  part  of  the  fund,  to  the  wife's  brother,  who  is  her  guardian 
ad  litem. 


V.  -C.  B. 
1871 

Attorney- 
General 
v. 

Clements. 


Sin  James  Bacon,  Y.C. : — 

The  expense  of  a  settlement  should,  if  possible,  be  avoided ;  but 
if  I  am  asked  to  make  an  order,  I  am  not  satisfied  with  the  general 
allegation  respecting  the  wife's  reversionary  interests.  If  that 
vague  statement  could  be  reduced  to  something  like  certainty,  I 
might  make  an  order,  and  thus  save  the  parties  the  expense  of  a 
conveyance. 


April  25.  The  cause  came  on  again  on  an  affidavit  by  the 
relator  as  to  the  particulars  of  the  funds ;  and  minutes  of  an  order 
were  submitted  to  the  Court. 

Mr.  Tripp,  on  the  form  of  the  order,  referred  to  Attorney-General 
v.  Lucas  (1),  and  other  cases  collected  in  Seton  on  Decrees  (2). 

The  Yice-Chancelloe,  made  an  order  in  the  terms  given 
below.    His  Honour  said  it  was  with  the  greatest  reluctance  that 

(1)  2  Ph.  753.  (2)  3rd  Ed.  p.  734. 

D  2  2 
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he  allowed  any  portion  of  the  fund  to  be  paid  out  to  the  guardian  of 
the  wife,  knowing  that  such  payment  would  practically  be  for  the 
benefit  of  the  husband,  whose  conduct  had  disentitled  him  to  any 
favourable  consideration.  The  sum  of  £150,  which  had  been 
asked  for,  was  preposterous ;  but  His  Honour  would  allow  £50  to 
be  paid. 


An  order  was  then  made,  of  which  the  following  are  minutes  :  — 

Declare  that  under  the  Act  of  Parliament  made  and  passed  ....  (describing 
it),  the  Defendant  Allen  Clements  has  incurred  a  forfeiture  of  all  estate,  right, 
title,  and  interest  in  and  to  any  property  which  has  accrued  or  shall  accrue  to  him 
by  force  of  his  marriage  with  the  infant  Defendant  Eliza  Alice  Clements ;  and 
decree  accordingly. 

Declare  that  the  £795  16s.  Ad.  Bank  3  per  Cent.  Annuities  mentioned  in  the 
11th  paragraph  of  the  information,  and  the  moiety  of  and  in  the  three  several 
sums  to  which  the  said  Eliza  Alice  Clements  is  entitled  in  reversion  expectant  on 
her  mother's  decease  of  £617  4s.  3d.  standing  in  the  New  3  per  Cent.  Bank 
Annuities,  £56  4s.  Ad,  stock  in  the  3  per  Cent.  Consolidated  Bank  Annuities,  and 
£1955  Os.  9d  in  the  3  per  Cent.  Beduced  Annuities,  subject  to  the  trusts  of  the 
indenture  of  settlement  dated  the  3rd  of  September,  1847,  as  mentioned  in  the 
5th  paragraph  of  relator's  affidavit,  sworn  and  filed  in  this  suit  on  the  24th  of 
April,  1871 ;  and  all  such  other  property  as  now  has  accrued,  or  shall  hereafter 
accrue,  to  the  Defendant  Allen  Clements  by  virtue  of  his  marriage  with  the  said 
Eliza  Alice  Clements,  and  all  the  estate,  right,  title,  and  interest  of  the  Defendant 
Allen  Clements  therein,  shall  be  settled  and  secured  for  the  benefit  of  the  said 
Eliza  Alice  Clements  and  her  issue  respectively,  in  manner  hereinafter  directed. 

Direct  taxation  of  costs  as  between  solicitor  and  client  of  all  parties  (except  the 
Defendant  Allen  Clements)  including  in  the  costs  of  the  relator  any  costs,  charges, 
and  expenses  properly  incurred  by  her  of  and  incidental  to  the  information,  and 
also  the  costs  incurred  by  her  on  the  application  for  a  guardian  and  maintenance 
prior  to  the  information,  and  including  in  the  costs  of  the  Defendants  Turnhull 
and  Jachson  any  charges  and  expenses  properly  incurred  in  relation  to  the  trust 
fund. 

And  this  Court  doth  order  and  direct  that  the  Defendants  Turnhull  and  Jackson 
do,  by  a  sale  of  a  sufficient  part  of  the  sum  of  £795  16s.  Ad.  Bank  3  per  Cent. 
Annuities,  raise  the  sum  of  £50,  and  pay  the  same,  together  with  the  sum  of 
£11  14s.  9d.  cash  in  their  hands,  in  respect  of  the  dividend  which  accrued  clue  on 
the  5th  of  January,  1871,  in  respect  of  the  said  Bank  Annuities,  to  James  Selhy, 
the  guardian  ad  litem  of  the  said  Eliza  Alice  Clements,  to  be  applied  for  her  sole 
and  separate  use,  and  upon  her  sole  and  separate  receipt. 

Let  the  Defendants  Turnhull  and  Jackson  sell  so  much  of  the  residue  of  the 
said  £795  16s.  Ad.  Bank  3  per  Cent.  Annuities,  after  raising  the  said  sum  of  £50 
cash,  as  will  raise  the  total  amount  of  costs,  and  costs,  charges,  and  expenses  as 
aforesaid,  to  be  certified  by  the  Taxing-Master. 

Direct  payment  by  the  Defendants  Turnhull  and  Jachson  of  the  several  amounts 
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of  the  costs,  and  costs,  charges,  and  expenses  to  the  respective  solicitors  of  the 
relator  and  Defendants,  except  the  Defendant  Allen  Clements  as  aforesaid. 

Let  the  Defendants  Turnbull  and  Jackson  transfer  the  residue  of  the  said 
£795  16s.  A.d.  Bank  3  per  Cent.  Annuities,  after  raising  the  said  sum  of  £50,  and 
the  amount  of  the  costs,  and  costs,  charges,  and  expenses,  such  residue  to  be 
verified  by  affidavit,  into  the  name  of  the  Accountant- General,  in  trust  in  this 
cause,  to  be  carried  to  an  account  to  be  entitled,  "The  Account  of  the  Settlement 
of  Eliza  Alice  Clements,  wife  of  the  Defendant  Allen  Clements." 

Declare  that  such  residue  of  the  said  £795  16s.  A.d.  Bank  3  per  Cent.  Annuities, 
when  carried  over,  is  to  be  held  in  trust  for  the  said  Eliza  Alice  Clements  during  her 
life,  but  during  her  coverture  for  her  separate  use,  without  power  of  anticipation, 
the  dividends  to  be  paid  to  her  upon  her  sole  receipt ;  and  order  the  same  accordingly. 
Subject  as  aforesaid,  the  said  trust  fund,  after  the  decease  of  the  said  Eliza  Alice 
Clements,  shall  be  held  in  trust  for  all  or  such  one  or  more  of  the  children  of  the 
said  Eliza  Alice  Clements  as,  being  a  son  or  sons,  shall  attain  the  age  of  twenty- 
one  years,  or,  being  a  daughter  or  daughters,  shall  attain  that  age  or  previously 
marry,  in  equal  shares  as  tenants  in  common ;  and  if  there  shall  be  no  such  child, 
and  the  Defendant  Eliza  Alice  Clements  shall  survive  the  Defendant  Allen 
Clements,  in  trust  for  her,  her  executors,  administrators,  and  assigns.  But  if  she 
shall  die  in  the  lifetime  of  her  said  husband  without  any  such  child,  then 
the  same  shall  be  held  in  trust  for  such  person  or  persons,  other  than  the  said 
Allen  Clements,  as  the  said  Eliza  Alice  Clements,  whether  covert  or  sole,  shall  by 
her  will  appoint;  and  in  default  of  any  appointment,  to  such  person  or  persons  as 
would  at  the  time  of  her  decease  have  been  entitled  to  her  personal  estate  in  case 
she  had  died  intestate  and  without  ever  having  married. 

And  as  to  the  moiety  or  other  interest  to  which  the  said  Eliza  Alice  Clements, 
or  the  said  Allen  Clements,  is,  or  but  for  the  forfeiture  hereinbefore  declared  would 
be,  entitled  in  reversion  expectant  on  her  mothers  decease  of  and  in  the  said 
several  sums  of  £617  4s.  3d.  3  per  Cent.  Bank  Annuities,  £56  4s.  4d.  3  per 
Cent.  Consolidated  Bank  Annuities,  and  £1955  0s.  9d.  3  per  Cent.  Reduced  Bank- 
Annuities,  which  are  subject  to  the  trusts  of  the  said  indenture  of  settlement  of 
the  3rd  of  September,  1847,  before  referred  to  (and  subject  to  her  mother's  life 
interest  therein),  and  also  as  to  any  other  property  which  may  hereinafter  accrue 
to  the  said  Eliza,  Alice  Clements,  or  to  the  Defendant  A  lien  Clements  in  her  right ; 
declare  that  the  same  shall  be  held  and  settled  upon  the  like  trusts  to  those  herein- 
before declared  with  respect  to  the  residue  of  the  said  £795  16s.  4tZ.  Bank 
Annuities  so  directed  to  be  transferred  into  the  name  of  the  Accountant-General 
as  aforesaid. 

Liberty  to  apply. 


V.-C.B. 

1871 

Attorney  - 
General 
v. 

Clements. 


Solicitor  for  the  Eelator  and  first  two  Defendants:  Mr.  Edicard 
Starling. 

Solicitor  for  the  Trustees :  Mr.  George  Knox,  ngent  for  Mr.  $» 
Sanderson,  Benvich  upon- Tweed. 
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V.-o.  b.  ATTOENEY-GENEEAL  v.  EEAD. 

1871 

y^y^,  Marriage  Act  (4  Geo.  4,  c.  76),  s.  23 — Minor — License— Misrepresentation  hj 
April  25,  29.  Husband— Forfeiture— Form  of  Settlement. 

In  cases  of  forfeiture  under  the  Marriage  Act,  1823,  where  the  property 
of  a  female  minor  is  settled  by  the  Court,  the  proper  form  of  limitation 
comprises  a  general  power  to  the  wife  of  appointment  by  will,  in  default  of 
children,  without  words  to  exclude  the  husband. 

Attorney- General  v.  Lucas  (1)  followed. 

Orders  under  the  Marriage  Act  as  to  settlements  ought  not  to  be  made 
without  the  Attorney-General  appearing  separately  from  the  relator. 

Petition. 

On  the  23rd  of  October,  1869,  an  information  was  filed  by  the 
Attorney-General,  at  the  relation  of  the  Eev.  Philip  Parker  Gilbert, 
Vicar  of  St.  Giles-withont-Cripjjlegate,  against  Miles  Bead,  alleging 
as  follows : — 

On  the  15th  of  July,  1869,  the  Defendant  Bead,  of  the  parish  of 
Holy  Trinity,  Grays  Inn  Boad,  Middlesex,  was  married  by  license  at 
Trinity  Church,  Gray's  Inn  Boad,  to  Elizabeth  Henrietta,  daughter 
of  the  relator.  The  license  was  obtained  on  an  affidavit  made  by 
the  Defendant "  that  he  believed  that  there  was  no  impediment  of 
kindred,  or  alliance,  or  of  any  other  lawful  cause,  nor  any  suit 
commenced  in  any  ecclesiastical  court,  to  bar  or  hinder  the  pro- 
ceeding of  said  matrimony  according  to  the  tenor  of  such  license." 

At  the  time  when  Bead  swore  this  affidavit,  Elizabeth  Henrietta 
was  under  age,  and  the  information  alleged  that  the  Defendant 
well  knew  this  fact,  and  also  the  fact  that  the  relator  had  refused 
his  consent  to  her  marriage  with  Bead. 

The  information  then  stated  that  Mrs.  Bead  was  entitled  to  a 
share  in  a  sum  of  £7000,  subject  to  her  mother's  life  interest 
therein,  "and  is  or  may  become  entitled  to  other  property  and 
effects and  prayed  for  a  declaration  of  forfeiture  under  the 
4  Geo.  4,  c.  76  ;  for  an  inquiry  as  to  what  property  Mrs.  Bead  was 
entitled  to  at  the  time  of  her  marriage,  or  had  since  acquired ;  and 
that  such  property,  and  all  future  property  which  she  should  acquire 
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during  the  marriage,  might  be  secured  for  the  benefit  of  her  and    V.-O.  B. 
her  issue,  and  that  for  that  purpose  a  proper  settlement  might  be  1871 
approved  by  the  Judge  of  all  such  property  on  Mrs.  Bead  and  her  attorney- 
issue,  and  in  such  manner  as  that  the  Defendant  Bead  should  "  be  General 
prevented  from  deriving  any  interest  in  any  real  or  personal  estate,  Read. 
or  any  pecuniary  benefit,  from  such  marriage  ;"  and  that  the  settle- 
ment might  be  ordered  to  be  executed  by  such  persons  as  the  Judge 
should  direct. 

The  Defendant  Bead  filed  an  answer,  in  which  he  said :  "  Our 
engagement  [to  be  married]  was  known  to  the  informant  .... 
and  did  not  meet  with  his  approval.  Shortly  before  July,  1860, 
I  received  a  communication  from  my  wife,  stating  that  her  father 
was  about  to  send  her  away  from  her  home  for  ever.  In  con- 
sequence of  this  ....  my  wife  and  I  determined  to  be  married 
at  once,  and  with  that  object  I  proceeded  to  obtain  a  license. 
I  had  not  the  slightest  idea  that  my  wife  was  then  under  age. 
She  looked  somewhat  older  than  her  years  ....  She  never  told 
me  what  her  age  was  ....  I  firmly  believed  that  she  was  of 
full  age,  and  that  there  was  no  legal  impediment  whatever  to 
our  marriage.  She  is,  in  fact,  in  her  twenty-first  year  ....  I 
admit  that  such  marriage  was  without  his  [the  relator's]  consent 
and  in  direct  opposition  to  his  wishes  ....  I  am  willing  that 
whatever  property  the  said  E.  H.  Gilbert  may  be  entitled  to  should 
be  settled  upon  her  for  life,  with  remainder  to  myself  for  life,  with 
remainder  to  the  issue  of  the  said  marriage ;  and  should  there  be 
no  such  issue,  then  with  remainder  to  her  own  next  of  kin." 

On  the  7th  of  March,  1871,  a  Petition  was  presented  by  the 
relator,  stating  as  above,  and  the  filing  of  the  information  alleging 
and  praying  as  above,  and  the  answer;  that  the  information 
had  never  been  brought  to  a  hearing ;  and  that  the  Petitioner 
and  Defendant  had  laid  before  the  Attorney-General  proposals  to 
compromise  the  information  on  the  terms — first,  that  the  Defendant 
should  assign  to  trustees  the  one-fourth  of  the  fund,  upon  trust  to 
invest  and  pay  the  income  to  the  wife  for  her  separate  use,  without 
anticipation,  for  her  life,  remainder  to  the  children  of  the  marriage, 
as  the  wife  should  appoint ;  in  default,  for  the  children  equally  at 
twenty-one  or  marriage,  and  in  default  of  children,  to  stand  pos- 
sessed of  the  fund,  <f  in  trust  for  such  persons  as  the  said  E.  H.  Bead 


40 


EQUITY  CASES. 


[L.  I?. 


V.-C.  B.     should  by  will  appoint;"  and  in  default,  for  the  next  of  kin  of  the 
1871      wife,  as  if  she  had  died  unmarried  and  intestate ;  and,  secondly, 
Attorney-  that  this  Petition  should  be  presented. 

General       ^q  Petitioner  then  stated  that  the  Attorney-General  had  con- 
Read.      sented  to  such  proposals  being  carried  out ;  and  prayed  that, 
on  production  of  an  engrossment  of  the  "  said  "  draft  settlement 
duly  executed  by  the  Defendant  Bead,  the  information  might  be 
dismissed  without  costs. 

Mr.  Fischer,  for  the  Petitioner. 

Mr.  Robinson,  for  the  Kespondent,  the  Defendant  Bead. 

The  Yice-Chancelloe  objected  that  the  general  power  of  ap- 
pointment in  the  draft  settlement,  in  default  ,of  issue,  did  not 
exclude  the  husband,  and  directed  the  Petition  to  stand  over  to 
have  the  point  considered. 


April  29.    Upon  the  Petition  coming  on  again, 

Mr.  Fischer,  for  the  Petitioner,  referred  to  Attorney-General  V. 
Lucas  (1),  where  the  .power  of  appointment  to  the  wife  was  not 
exclusive  of  the  husband. 

Mr.  Bolinson,  for  the  Bespondent  Bead. 
Mr.  Hemming,  for  the  Attorney-General 

The  usual  practice  in  cases  where  the  Attorney-General  lias 
appeared  separately  has  been  in  conformity  with  Attorney-General 
v.  Lucas;  but  some  want  of  uniformity  has  occurred  in  other 
cases. 

Sib  James  Baco^,  V.O. :— * 

I  feel  bound  to  follow  the  decision  in  Attorney- General  v.  Lucas, 
although  I  clo  so  with  great  reluctance,  considering^  as  I  did  in 
Attorney- General  v.  Clements  (2),  that  that  decision  is  contrary  to 
the  spirit  and  intention  of  the  framers  of  the  Act  of  Parliament. 
(1)  2  Ph.  753.  (2)  Ante,  p.  32. 
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[His  Honour  intimated  that  in  future  he  should  not  make  an     V.-C.  B. 

order  in  any  of  these  cases,  except  in  the  presence  of  the  Attorney-  1871 

General.]    Attorney- 

Geneual 

V. 

An  order  was  made,  of  which  the  following  are  minutes :—  Read. 

By  consent,  treat  this  as  the  hearing  of  the  information. 
Declare  the  forfeiture. 

Direct  a  settlement  to  be  prepared  in  the  form  stated  in  the  Petition. 
Direct  the  costs  of  the  Attorney-General  to  he  paid  by  the  relator ;  the  relator's 
costs,  including  the  above,  to  be  paid  by  the  Defendant. 

Solicitors  for  the  Eelator :  Messrs.  Baylis  &  Son. 
Solicitors  for  the  Treasury :  Messrs.  Raven  &  Bradley. 
Solicitors  for  the  Defendant  Rectd  :  Messrs.  Combe  &  WainwrigM. 


PEARS  v.  LAlNGr.  v,c.  r. 

Mortgage — Covenant  for  Payment — Suit  against  Devisees — Statutes  of  Lvmita-  ^J^; 

tion—Z  &  4  Will.  4,  c.  27—3  &  4  Will.  4,  c.  42— Payment  of  Interest—  jan.  11,  1 2,1  P> ; 
Acknowledgment.  Feb.  11. 

In  1822  A.  mortgaged  part  of  his  V.  estate  and  some  renewable  leaseholds 
to  secure  £1000,  and  the  deed  contained  the  usual  covenant  by  A.,  for  him- 
self, his  heirs,  executors,  and  administrators,  for  payment  of  principal  and 
interest.  A.  died  in  1825,  having  by  his  will  devised  to  B.,  his  son,  and  C. 
his  X.  estate,  in  trust  for  his  daughters  D.  and  E.  for  life,  with  remainder  (in 
the  events  which  happened)  to  his  other  children,  and  the  whole  of  his  V. 
estate  to  the  same  trustees  in  trust  for  his  daughter  F.  for  life,  with  remainder 
to  her  children.  The  trustees  were  empowered  to  sell  both  estates,  and 
apply  the  proceeds  upon  the  trusts  declared  of  the  same ;  and  the  will  con- 
tained a  devise  to  the  same  trustees  of  his  other  real  estates,  the  renewable 
leaseholds,  and  his  personal  estate,  upon  trust  to  sell  and  apply  the  proceeds 
in  payment  of  legacies  and  the  mortgages  on  V.  and  X  estates,  and  his 
other  debts,  the  general  residue  being  given  to  B. 

B.  died  in  1830,  having  by  will  given  all  his  estate  to  his  sisters  D.  and  E.y 
and  appointed  them  his  executrixes.  In  1831  mortgages  affecting  X.  estate, 
and  the  part  of  V.  estate  not  comprised  in  the  mortgage  of  1822,  were  paid 
off  out  of  A.'s  general  estate,  and  reconveyances  were  executed  to  C.  as 
surviving  trustee  of  his  will.  D.  received  the  rents  of  a  moiety  of  X. 
estate,  and  paid  interest  on  the  mortgage  of  1822  until  her  death  in  1859. 

In  1864  G\,  who  had  by  representation  become  the  surviving  trustee  of 
A.'s  will,  and  as  such,  trustee  for  the  persons  beneficially  interested,  of  the 
equity  of  redemption  of  the  property  comprised  in  the  mortgage  of  1822, 
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sold  the  renewable  leaseholds,  and  applied  the  purchase-money  in  dis- 
charging the  arrears  of  interest  due  on  that  mortgage,  and  in  satisfaction, 
pro  tanto,  of  the  principal.  In  a  creditors'  suit  instituted  in  1867  by  the 
administrator  of  the  transferee  of  the  mortgage  of  1822  for  an  account,  sale 
of  the  mortgaged  property,  and,  in  case  the  money  to  arise  by  the  sale  should 
be  insufficient,  that  the  deficiency  might  be  made  good  out  of  the  assets 
of  A.  :— 

Held,  that  the  claim  was  not  barred  by  the  Statutes  of  Limitation  (3  &  4 
Will.  4,  c.  27 ;  3  &  4  Will.  4,  c.  42),  as,  independently  of  the  application  of 
the  proceeds  of  the  sale  in  1864  in  satisfaction  pro  tanto  of  the  debt  and 
interest,  the  payment  of  interest  by  D.  until  her  death  in  1859  was  binding 
upon  all  persons  interested  either  in  the  mortgaged  property  or  in  the  other 
property  of  A.,  which  was  liable,  by  reason  of  the  covenant,  for  repayment 
of  interest,  and  kept  the  specialty  alive  against  them. 

Pioddam  v.  Morley  (1)  approved,  notwithstanding  the  observations  upon  it 
in  Coojpe  v.  Cressivell  (2). 

TfllS  was  a  bill  by  the  Plaintiff  and  all  other  the  creditors  of 
Sir  Cuthberi  Heron,  deceased,  praying  an  account  of  what  was  due 
to  the  Plaintiff  as  administrator  of  the  transferee  of  a  mortgage 
created  by  Sir  Cutlibert  Heron  in  1822,  and  consequential  relief. 

By  indenture  dated  the  26th  of  June,  1822,  in  consideration  of 
£1000,  Sir  Cutlibert  Heron  conveyed  by  way  of  mortgage  to 
George  Townsend  Fox,  his  heirs  and  assigns,  a  parcel  of  land  called 
the  West  Pasture,  and  also  one  undivided  fourth  part  of  a  farm 
called  Viewly  Hill;  and  the  deed  contained  a  covenant  by  Sir  C. 
Heron,  for  himself,  his  heirs,  executors,  and  administrators,  with 
Fox,  his  executors,  administrators,  and  assigns,  for  payment  of  the 
£1000,  with  interest  thereon  at  5  per  cent.  By  another  indenture 
of  the  same  date,  Sir  C.  Heron  assigned  certain  houses  in  South 
Shields,  which  were  held  under  a  renewable  lease  for  years  from 
the  Dean  and  Chapter  of  Durham  (and  have  since  been  sold),  to 
Fox,  his  executors,  administrators,  and  assigns,  for  the  then  existing 
interest  therein  of  Sir  C.  Heron,  subject  to  the  lessee's  obligations, 
and  to  redemption  on  payment  of  the  above-mentioned  sum  of 
£1000  and  interest. 

By  his  will,  elated  the  1st  of  September,  1824,  Sir  C.  Heron 
devised  unto  James  Archlold  and  his  (the  testator's)  son  Thomas 
Heron  (whom  he  also  appointed  his  executors)  all  his  freehold 
estate  called  Newly  Grange,  and  all  his  freehold  estate  called 


V.-C.  B. 
1871 

Peatjs 

V 

Laing. 
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V. 

Laing. 


Viewhj  Hill,  to  hold  unto  Archbalcl  and  Thomas  Heron,  their  heirs  V.-C.  B 
and  assigns,  in  trust,  as  to  Newhj  Grange,  for  the  use  of  Ann  1871 
and  Margaret  Heron,  in  equal  moieties,  for  and  during  the  term  Pears 
of  their  natural  lives,  and  from  and  immediately  after  their 
respective  decease,  in  trust  for  their  respective  children  in  equal 
shares  at  twenty-one ;  but  in  the  event  (which  happened)  of 
their  both  dying  without  issue,  in  trust  for  the  use  of  his  chil- 
dren or  their  representatives,  as  if  personal  estate.  As  to  Vieivly 
Hill  estate,  in  trust  for  the  sole  and  separate  use  of  his  daughter 
Sarah  Laing  for  life,  and  after  her  death  for  the  use  of  all  her 
children,  share  and  share  alike,  their  respective  shares  to  be 
vested  at  and  when  they  should  respectively  attain  twenty-one. 
And  he  gave  his  trustees  power,  with  the  consent  of  his  son 
Thomas,  to  sell  both  estates,  and  invest  the  proceeds,  and  to  hold 
them  upon  the  trusts  declared  of  the  same  estates  respectively# 
He  also  devised  all  other  his  real  estates  and  his  leaseholds  held 
under  the  Chapter  of  Durham,  and  all  his  personal  estates,  to  the 
same  trustees,  upon  trust  to  sell,  with  a  direction  to  apply  the  pro- 
ceeds in  payment  of  his  funeral  expenses  and  pecuniary  legacies, 
and  all  such  sums  as  were  then  secured  by  way  of  mortgage 
on  Neivhj  Grange,  and  Viewhj  Hill  (it  being  his  intention  that  these 
estates  should  go  to  the  several  persons  for  whose  benefit  the 
before-mentioned  devises  had  been  made,  clear  of  all  incumbrances 
then  affecting  the  same),  and  in  payment  of  all  other  his  just 
debts.  He  then  directed  the  investment  of  a  sum  of  £2600,  to  be 
held  in  trust  for  the  children  of  his  deceased  daughter  Jane 
Bennoldson  (with  certain  provisions  as  to  vesting  not  material  for 
this  report),  and  as  to  the  rest  and  residue  of  the  money  to  arise 
by  such  sale,  or  so  much  of  his  real  and  personal  estate  as  should 
not  be  sold,  the  same  was  to  be  in  trust  for  the  sole  use  and  benefit 
of  his  son  Thomas,  his  heirs,  executors,  administrators,  and  assigns 
respectively. 

The  testator  died  a  widower  in  May,  1825,  and  his  will  was 
shortly  afterwards  proved  by  his  executors.  At  the  testator's  death, 
his  son,  Sir  Thomas  Heron,  was  his  only  son  and  heir-at-law.  The 
testator  also  left  him  surviving  his  three  daughters,  Ann,  Mar- 
garet, and  Sarah  (Mrs.  Laing),  and  eight  grandchildren,  children 
of  his  deceased  daughter  Mrs.  Bennoldson. 
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V.-C.  B.        At  the  death  of  the  testator,  Sir  G.  Heron,  three-fourths  of  the 
1871       Viewly  Hill  estate  (other  than  the  one-fourth  comprised  in  the 
Pears      mortgage  of  1822)  and  the  Newly  Grange  estate  were  subject  to 
Lai'ng.     certain  mortgages.    In  1831  these  mortgages  were  paid  off  out  of 
the  proceeds  of  Sir  G.  Herons  general  estate,  and  the  estates  were 
reconveyed  to  James  Archbold  as  surviving  trustee  of  Sir  G.  Herons 
will. 

Sir  T.  Heron  died  in  1830,  having  by  his  will  given  all  his  estates 
to  his  sisters  Ann  and  Margaret  Heron,  as  tenants  in  common,  and 
appointed  them  executrixes  of  his  will. 

Ann^  died  unmarried  in  1859,  having  by  a  will,  which  was 
never  proved,  appointed  Margaret  her  executrix.  Margaret  died 
unmarried  and  intestate  in  1863. 

The  mortgages  of  1822  had  been  from  time  to  time  transferred, 
and  ultimately,  in  1842,  they  became  vested  in  Frances  Archbold, 
who  died  unmarried  and  intestate  in  February,  1844,  leaving  her 
brother,  the  said  James  Archbold  (at  that  time,  by  the  death 
of  Sir  Thomas  Heron,  on  the  28th  of  October,  1830,  sole  sur- 
viving trustee  of  the  will  of  Sir  Cidhbert  Heron),  her  heir-at- 
law,  and  James  Archbold  and  her  sister  Jane  Archbold  her  sole  next 
of  kin. 

On  the  2nd  of  January,  1849,  James  Archbold  died  a  bachelor 
and  intestate  as  to  real  estate,  leaving  his  sister  Jane  his 
heiress-at-law  and  sole  next  of  kin,  and  also  the  heiress-at- 
law  of  Frances  Archbold  (in  whom  the  legal  estate  in  the  mort- 
gaged premises  had  become  vested).  The  will  of  James  Archbold, 
made  in  1832,  though  inoperative  from  want  of  due  attestation 
as  to  real  estate,  bequeathed  all  his  personal  estate  to  his  sisters 
Jane,  who  survived  him,  and  Frances,  who  died  in  his  lifetime ;  and 
the  will  was  proved  by  his  executors,  George  Bownas  and  John 
Gibson,  ' 

Jane  Archbold  died  on  the  9th  of  June,  1852,  having  by  her 
will,  dated  the  1st  of  November,  1851,  bequeathed  the  residue  of  her 
personal  estate  to  William  Fears,  the  Plaintiff,  in  trust  for  his  son, 
an  infant.  She  also  devised  and  bequeathed  all  the  estates  vested 
in  her  on  any  trusts,  or  by  way  of  mortgage,  and  which  she  had 
power  to  dispose  of,  to  William  Dunn,  Joseph  Grawhall,  the  said 
George  Bownas  and  John  Gibson,  their  heirs,  executors,  adminis- 


VOL.  XII.] 


EQUITY  CASES. 


45 


trators,  and  assigns,  according  to  the  nature  and  quality  thereof    V.-C.  B. 
respectively,  upon  trust  to  hold  or  dispose  of  the  said  trust  estates  1871 
in  the  manner  in  which  they  ought  to  be  held  or  disposed  of  pur-  Peaes 
6uant  to  the  said  trusts,  and  upon  payment  of  the  moneys  secured  jJ^q 

on  mortgage,  to  convey  or  assign  the  estates  in  mortgage  to  the   

person  or  persons  entitled  thereto,  with  a  direction  that  the  money 
secured  upon  such  mortgages  should  be  considered  and  taken  as 
part  of  her  personal  estate. 

Of  the  four  therein  named,  William  Dunn  was  the  last  surviving 
devisee  in  trust  of  mortgage  estates,  and  executor  under  Jane 
ArchbolcVs  will.  William  Dunn  died  on  the  9th  of  September, 
1862,  having  by  his  will,  dated  the  16th  of  January,  1848, 
devised  unto  his  brother,  the  Defendant  George  Dunn  (his  exe- 
cutor), all  estates  vested  in  him  as  trustee  or  mortgagee. 

The  lease  of  the  leasehold  premises  comprised  in  the  security  of 
1822,  after  having  been  renewed  from  time  to  time,  was  ultimately 
renewed  by  lease  of  September,  1853,  to  William  Dunn,  George 
Bownas,  and  John  Gibson,  executors  of  Jane  Archbold. 

On  the  2nd  of  May,  1855,  administration,  with  the  will  annexed, 
was  granted  to  Plaintiff,  William  Pears,  of  the  goods  and  effects 
of  James  Archbold  left  unadministered  by  John  Gibson  and  George 
Bownas ;  and  on  the  19th  of  January,  1867,  administration  to 
Frances  Archbold  was  also  granted  to  Plaintiff.  It  appeared  that 
interest  on  the  mortgage  of  1822  was  duly  paid  to  the  executors  of 
Jane  Archbold,  and  to  the  executors  of  James  Archbold,  by  or  on 
behalf  of  Ann  Heron,  as  devisee  under  the  will  of  Sir  Cutlibert 
Heron,  down  to  the  1st  of  February,  1859.  Ann  Heron  died  on 
the  12th  of  June,  1859,  having  by  will,  which  remained  unproved, 
appointed  her  sister  Margaret  her  sole  executrix. 

Margaret  Heron  died  on  the  2nd  of  June,  1863,  a  spinster,  and 
intestate.  It  appeared  that  since  February,  1859,  payments  had 
been  made  in  respect  of  interest  by  a  Mr.  Wardle,  who  was  ap- 
pointed by  Ann  and  Margaret  Heron  to  collect  the  rents  of  the 
leaseholds  at  South  Shields. 

With  respect  to  the  West  Pasture,  as  to  which,  though  comprised 
in  the  mortgage  of  1822,  no  relief  was  prayed  in  the  present  suit, 
it  appeared  that  it  had  been  included  by  inadvertence  in  a  convey- 
ance of  other  adjoining  property  to  a  purchaser  for  value  in  1829, 
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V. 

Laing 


V.-C.  B.     without  notice  of  the  mortgage,  and  had  been  dealt  with  on  that 
1871       footing  ever  since. 

P^piS  By  indenture  of  the  8th  of  September,  1859,  a  settlement  was 
made  of  the  share  of  Sarah  Laing  in  the  Newhy  Grange  estate 
to  William  Loelcey  Harle,  as  a  trustee  upon  certain  trusts  for  the 
benefit  of  Mr.  and  Mrs.  Laing  during  their  lives,  and  after  the 
determination  of  such  trusts,  upon  trust  to  sell  and  divide  the 
proceeds  among  the  children  of  Mr.  and  Mrs.  Laing  (one  of  whom 
was  the  wife  of  Harle). 

By  virtue  of  that  settlement,  William  Lochey  Harle  became  a 
trustee  of  the  interests  of  the  Laing  children  in  the  equity  of 
redemption  of  the  Neivby  Grange  estate,  and  by  their  answer 
Mr.  and  Mrs.  Harle  submitted  that,  upon  the  deaths  of  Ann  and 
Margaret  Heron  without  issue,  and  without  having  done  any  act  to 
bar  the  estates  tail  in  remainder,  such  estates  took  effect  in  favour 
of  the  other  children  of  the  testator  living  at  his  death,  viz.,  Sir 
Thomas  Heron,  Sarah  Laing,  and  the  children  of  Jane  Bennoldson 
(taking  their  mother's  share). 

On  the  29th  of  September,  1864,  George  Dunn,  having  been 
called  upon  to  realise  the  mortgage  security  of  the  26th  of  June, 
1822,  caused  the  leaseholds  at  South  Shields  to  be  sold,  and  Francis 
Beay  became  the  purchaser  of  them  for  £300.  This  sum  of  £300 
realised  by  the  sale  was  applied  by  George  Dunn  in  discharge  of 
the  costs  of  the  sale  and  assignment,  and  other  expenses,  and  of  an 
arrear  of  interest  remaining  due  on  the  security  of  the  mortgage, 
and  in  discharge  of  £58  8s.  M,.  on  account  of  the  mortgage  debt 
of  £1000.  The  bill  alleged,  and  the  answer  of  George  Dunn  stated, 
that  the  sale  was  made  at  the  request,  and  with  the  full  concur- 
rence, of  the  Defendant,  William  Lochey  Harle,  who  was  acting  in 
the  said  matter  on  behalf  of  himself  and  all  persons  beneficially 
interested  under  the  will  of  Sir  Cutlibert  Heron. 

Previously  to  this  sale  a  Mr.  Dees,  as  the  solicitor  of  George 
Dunn,  applied  to  Harle  to  ascertain  whether  the  persons  interested 
under  Sir  G.  Herons  will  were  willing  to  pay  off  the  mortgage,  or 
concur  in  any  arrangement  for  realising  it.  A  long  correspon- 
dence, extending  from  1863  to  1866,  relating  not  only  to  the  sale, 
but  also  to  some  proposed  arrangement,  took  place  between  Dees 
and  Harle,  and  also  between  Dees  and  Heath,  the  trustee  for  the 
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Bennoldson  family,  and  executor  of  one  of  them ;  and  in  the  course    V.-C.  B. 
of  that  correspondence  both  Heath  and  Harle  frequently  admitted  3871 
the  existence  of  the  mortgage  and  the  liability  of  Sir  C.  Herons  pEaus 
estate  to  repay  the  same.  In  a  letter  of  the  2nd  of  December,  1865,     T  ^Q 

Harle  wrote  to  Dees :  "  I  passed  by  Mr.  Heath  altogether,  and  wrote   

to  three  of  the  Bennoldson  ladies.  I  explained  the  matter  fully  to 
them,  and  added  that  if  the  five  would  allow  me  to  deduct  £250 
from  the  sale  moneys  of  Newby  Grange,  I  would  pay  you  off;"  and 
in  a  letter  of  the  18th  of  November,  1865,  Heath  wrote  to  Bees  : 
"  Interested  to  a  small  extent  as  an  executor  in  the  estate  of  the 
mortgagor,  I  am  quite  willing  to  concur  in  the  payment  of  the 
balance  of  the  mortgage  debt  oat  of  that  estate  on  having  an 
effectual  reconveyance  of  the  mortgaged  property." 

No  arrangement  having  been  come  to,  and  the  sum  of  £941, 
with  an  arrear  of  interest  remaining  due  upon  the  mortgage  of  the 
26th  of  June,  1822,  the  Plaintiff,  as  the  administrator  of  Frances 
ArcJibold,  claiming  the  amount  due  for  principal  and  interest  upon 
the  security  of  the  mortgage,  and  also  as  a  mortgagor  under  the 
covenant  of  Sir  G.  Heron,  contained  in  the  mortgage  deed,  had,  on 
the  5th  of  February,  1867,  filed  his  bill  (on  behalf  of  himself  and 
all  other  the  creditors  of  Sir  C.  Heron),  against  the  Lain//  family, 
Mr.  and  Mrs.  Harle  (Ann  Laing),  the  Bennoldson  family,  and  Mr.  J. 
C.  Heath,  their  trustee,  and  George  Dunn,  in  whom,  subject  to  the 
trusts,  of  the  will  of  Sir  G.  Heron,  the  equity  of  redemption  of  the 
premises  comprised  in  the  mortgage  was  vested,  praying,  first,  an 
account  of  what  was  due  to  Plaintiff  as  administrator  of  Frances 
ArcJibold,  the  last  transferee  of  the  mortgage,  for  principal  and 
interest,  costs,  charges,  and  expenses  upon  the  mortgage  security, 
and  for  the  costs  of  the  suit ;  secondly,  a  sale  of  the  one-fourth  of 
the  Viewhj  Hill  estate  comprised  in  the  mortgage,  and  application 
of  the  proceeds  of  what  should  be  found  due  on  taking  the  account ; 
thirdly,  a  declaration  that  Plaintiff  was  entitled  to  receive  satis- 
faction for  any  deficiency  to  arise  by  such  sale,  to  pay  the  amount 
found  due  upon  taking  the  account,  out  of  the  assets  of  Sir  C. 
Heron,  the  mortgagor,  in  a  clue  course  of  administration.  Conse- 
quential relief  upon  the  above  footing  was  also  prayed. 

The  defence  raised  was,  that  the  claim  of  the  Plaintiff  for  any 
sum  of  money  as  remaining  due  to  him  for  principal  and  interest 
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on  the  mortgage  was  barred  by  the  Statute  of  Limitations  (3  &  4 
Will.  4,  c.  27) ;  and  as  regarded  the  claim  of  Plaintiff  to  be  a 
creditor  under  the  covenant  of  Sir  Cuthbert  Heron,  deceased,  no 
acknowledgment  in  any  way  binding  or  affecting  the  Defendants 
as  persons  interested  in  Sir  C.  Herons  real  estate  not  devised  in  trust 
for  payment  of  his  debts  had  ever  been  made  in  writing,  signed 
by  any  party  liable  by  virtue  of  such  covenant,  or  his  agent,  or  by 
payment,  or  part  payment,  or  part  satisfaction,  on  account  of  any 
principal  or  interest  then  due  thereon  within  twenty  years  imme- 
diately preceding  the  commencement  of  the  suit,  and  that  under 
these  circumstances  Plaintiff's  claim  on  the  covenant  was  barred 
by  3  &  4  Will.  4,  c.  42. 

When  the  case  was  first  brought  on,  on  the  10th  of  November, 
1868,  it  was  objected  that  the  suit  was  defective  in  the  absence  of 
any  personal  representative  of  Sir  C.  Heron  and  Sir  Thomas  Heron. 
The  case  was  accordingly  directed  to  stand  over,  with  liberty  to 
amend,  and  since  that  time  the  Plaintiff  had  obtained  letters  of 
administration  of  the  personal  estate  and  effects  of  Sir  Thomas 
and  of  Sir  Cuthbert  limited  to  this  suit,  and  was  now  their  legal 
personal  representative  for  the  purposes  of  this  suit. 

Mr.  Kay,  Q.C.,  and  Mr.  Marten,  for  the  Plaintiff:— 
The  original  mortgagor,  Sir  Cuthbert  Heron,  being  dead,  the 
Plaintiff,  who  represents  the  interest  of  the  mortgagee,  is  entitled 
to  prove  against  the  general  assets  of  Sir  G.  Heron  for  the  balance 
of  the  mortgage  debt  and  interest :  Mason  v.  Bogg  (1).  The  only 
defence  that  is  set  up  is  the  Statute  of  Limitations,  but  the  case  is 
clearly  taken  out  of  the  statute  by  the  payment  of  interest  down 
to  1859  by  Ann  and  Margaret  Heron,  who  were  in  possession  of 
Newby  Grange,  as  volunteers  claiming  under  the  mortgagor.  After 
the  death  of  Ann  Heron  in  1859,  interest  continued  to  be  paid  by 
Harle,  acting  for  all  persons  beneficially  interested  as  agent  for  the 
receipt  of  the  rents,  and  upon  the  sale  of  the  leaseholds  in  1864 
the  whole  proceeds  were  applied  in  discharging  the  arrears  of 
interest  and  satisfaction  ]pro  tanto  of  the  principal  remaining 
unpaid.    It  is  not  pretended  that  this  sale  and  application  of  the 

(1)  2  My.  &  Cr.  443. 
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proceeds  were  acts  of  the  mortgagee,  who  was  not  in  possession,    V.-C.  B. 
or  made  adversely  to  the  mortgagor.   The  payment  by  the  devisees  1871 
for  life  of  interest  on  their  testator's  specialty  debt  is  an  acknow-  Pears 
ledgment  made  "  by  the  party  liable  by  virtue  of  such  specialty  "  La^ng 

within  the  meaning  of  3  &  4  Will.  4,  c.  42,  s.  5,  and  will  keep  the   

debt  alive  against  and  bind  all  persons  in  remainder :  Roddam  v. 
Morley  (1).  Even  if  Ann  and  Margaret  Heron  had  been  executors 
of  the  testator  as  well  as  beneficial  devisees,  the  payment  of  interest 
could  not  have  been  attributed  to  the  character  of  executor  rather 
than  of  devisee :  Fordham  v.  Wallis  (2).  Besides  the  payment  of 
interest,  the  Defendants  Heath  and  Harle,  acting  on  behalf  of  all 
persons  beneficially  interested,  have  clearly  recognised  the  mort- 
gage debt  as  subsisting.  The  correspondence  is  conclusive  upon 
this  point,  and  contains  no  reference  to  the  statute. 
[They  also  cited  Newhouse  v.  Smith  (3).] 

Mr.  Fnj,  Q.C.,  and  Mr.  Graham  Hastings,  for  the  several  Defen- 
dants, members  of  the  Laing  family  : — 

The  claim  of  the  Plaintiff  is  barred  by  the  Statute  of  Limitations. 
The  payments  by  Ann  and  Margaret  Heron,  who  were  devisees  of 
the  Newby  Grange  estate  only,  could  not  keep  the  mortgage  debt 
alive  against  the  owners  of  the  other  estates.  As  regards  those 
other  estates  in  the  hands  of  the  Defendants,  such  payments  are 
not  payments  "  by  the  party  liable  by  virtue  of  such  indenture, 
specialty,  or  recognisance,  or  his  agent,"  within  the  meaning  of 
3  &  4  Will.  4,  c.  42,  s.  5,  so  as  to  prevent  the  operation  of  the  statute  : 
Coo^e  v.  Cresswell  (4).  An  acknowledgment  by  one  devisee  does 
not  prevent  his  co-devisee  from  pleading  the  statute :  Dickenson  v. 
Teasdale  (5).  And  conversely,  an  acknowledgment  by  one  only  of 
two  joint  mortgagees  will  not  entitle  the  mortgagor  to  redeem  or 
save  the  operation  of  the  statute :  Richardson  v.  Young e  (6).  In 
Roddam  v.  Morley  it  was  held  by  Vice-Chancellor  Wood,  that  pay- 
ment of  interest  within  twenty  years  by  the  tenant  for  life  of  the 
obligor's  real  estate  did  not  keep  alive  a  right  of  action  on  the 
bond  against  persons  entitled  to  such  real  estate  in  remainder ; 

(1)  1  De  G.  &  J.  1.  (4)  Law  Rep.  2  Ch.  112. 

(2)  10  Hare,  217.  (5;  1  D.  J.  &  S.  52. 

(3)  2  Sm.  &  Giff.  344.  (6)  Law  Eep.  10  Eq.  275. 
Vol.  XII.  E  2 
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V.-O.  B.  and  though  this  decision  was  overruled  (1),  we  submit  that,  after 
1871  Coojpe  v.  Cresswell  (2),  the  original  rather  than  the  ultimate  decision 
represents  the  state  of  the  law.    According  to  that  decision,  pay- 

Laiijg      men^  by  the  personal  representative  of  the  testator  and  the  devisee 

  of  estate  B.  will  not  keep  the  charge  alive  against  the  person  upon 

whom  estate  A.  has  descended.  Then  by  3  &  4  Will.  4,  c.  27,  s.  40, 
it  is  provided  that  no  action  or  suit  shall  be  brought  to  recover 
any  sum  of  money  secured  by  any  mortgage,  but  within  twenty- 
one  years  next  after  the  present  right  to  recover  the  same  shall 
have  accrued,  "  unless  in  the  meantime  some  part  of  the  principal 
money,  or  some  interest  thereon,  shall  have  been  paid,  or  some 
acknowledgment  of  the  right  given  in  writing,  signed  by  the  person 
by  whom  the  same  shall  be  payable,  or  his  agent,  to  the  person 
entitled  thereto,  or  his  agent."  But  the  requisites  of  the  statute 
have  not  been  complied  with.  Payments  of  interest  made  by  a 
stranger  to  the  contract  would  not  have  the  characteristics  and 
legal  quality  of  payment :  Chinnery  v.  Evans  (3).  The  payments 
by  the  devisees  of  Newby  Grange  could  not  have  the  effect  of 
keeping  the  mortgage  on  foot  against  the  persons  beneficially 
interested  in  Viewly  Hill,  nor  could  the  payments  made  after 
1859,  being  made  by  persons  not  liable  to  pay,  and  without 
authority  from  those  who  were  liable.  As  to  the  sale  of  the 
leaseholds  in  1864,  and  application  of  the  proceeds  by  Dunn, 
which  had  been  relied  upon  by  Plaintiff,  that  could  not  bind  the 
Defendants,  as  the  payment  was  not  made  by  a  person  liable — 
Dunn  being  a  trustee  for  the  estate  of  the  person  in  whom  the 
mortgage  debt  had  become  vested — nor  to  the  person  entitled, 
there  being  at  that  time  no  person  capable  of  giving  a  discharge 
as  the  legal  personal  representative  of  Frances  Archhold — no  legal 
hand  to  receive.  With  respect  to  the  alleged  acknowledgments 
by  Harle,  the  letters  were  written  alio  intuitu,  not  as  admitting 
the  debt,  or  to  the  person  entitled  to  claim  payment,  but  to  Dees 
as  the  solicitor  and  agent  of  George  Dunn,  for  the  purpose  of 
bringing  about  an  arrangement.  Even  if  binding  upon  Harle 
himself,  they  could  not  bind  the  persons  taking  the  other  eight- 
ninths  of  Viewly  Hill,  and  did  not  amount  to  an  acknowledgment 

(1)  IDe  G.&J.l.  (2)  Law  Eep.  2  Ch.  112,  125,  126. 

(3)  11  H.  L.  C.  115.  V63. 
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within  3  &  4  Will.  4,  c.  27,  s.  42  :  Holland  v.  Clark  (1) ;  Grenfell     V.-C.  B. 
v.  Girdlestone  (2).  1871 
In  addition  to  the  bar  to  the  Plaintiff's  claim  by  the  Statute  of  p£Ars 
Limitations,  the  suit  is  defective  for  want  of  parties,  as  no  one  laTng 

representing  the  heir  of  the  original  testator  is  before  the  Court ;   

and  under  the  Statute  of  Fraudulent  Devises  (3  &  4  Will.  &  M. 
c.  14),  which  governed  this  case,  as  the  testator  died  in  1825,  before 
11  Geo.  4,  and  1  Will.  4,  c.  73,  the  action  by  a  specialty  creditor 
must  be  brought  jointly  against  the  heir  and  the  devisee ;  "  so  that 
all  the  parties  really  interested  in  resisting  the  demand — the  heir 
as  to  lands  descended  and  the  devisee  as  to  lands  devised — may  have 
an  opportunity  of  doing  so :"  Boddam  v.  Morley  (3). 

Mr.  Crossley,  for  other  members  of  the  Laing  family. 

Mr.  Willcoch,  Q.C.,  and  Mr.  Faber,  for  the  Bennoldson  family  and 
Heath,  contended  that  the  Plaintiff's  claim  was  barred  by  the 
statute  from  the  absence  of  any  acknowledgment  within  twenty 
years  binding  upon  the  Defendants ;  and  that,  even  if  there  were 
an  acknowledgment  by  the  persons  primarily  liable,  it  would  not 
affect  the  persons  ultimately  liable,  if,  as  was  the  case  here,  their 
liability  had  been  discharged  by  the  Statute  of  Limitations :  Fordham 
v.  Wallis  (4).  The  debt  being  once  gone,  it  cannot  be  revived  by 
a  subsequent  acknowledgment  or  promise  to  pay,  "  because  the 
action  in  which  the  acknowledgment  is  to  be  operative  must 
always  be  founded  and  maintained  on  the  original  obligation,  and 
on  that  only  :"  Boddam  v.  Morley  (5). 

[They  referred  to  the  evidence  and  the  correspondence  in  support 
of  their  contention  that  Harle  had  no  authority  from  the  Bennold- 
sons,  and  could  not  bind  them ;  and,  further,  that  the  letters  con- 
tained no  distinct  admission  that  interest  had  been  paid.  They  also 
cited  Gregson  v.  Hindley  (6),  and  referred  to  19  &  20  Yict.  c.  97 
(Mercantile  Law  Amendment  Act),  s.  14.] 

Mr.  Eddis,  Q.C.,  and  Mr.  Chitty,  for  Dunn. 


(1)  1  Y.  &  C.  Ch.  151. 

(2)  2  Y.  &  C.  Ex.  662. 

(3)  1  De  G.  &.  J.  1,  20. 


(4)  10  Hare,  217. 

(5)  1  De  G.  &  J.  15. 

(6)  10  Jur.  1135. 
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Mr.  Kay,  in  reply,  referred  to  Moodie  v.  Bannister  (1)  ;  Jackson 
v.  Woolley  (2) ;  Forsyth  v.  Bristowe  (3). 


Feb.  11.    Sik  James  Bacon,  Y.C. : — 

This  is  a  creditors'  suit  instituted  by  Plaintiff  on  behalf  of 
himself  and  the  other  creditors  of  Sir  Cuthbert  Heron,  deceased. 
The  Plaintiff  claims  to  be  entitled  to  a  balance  remaining  unpaid 
of  a  debt  of  £1000  secured  by  a  mortgage,  and  he  seeks  to  enforce 
the  mortgage  by  sale,  and  to  have  any  deficiency  made  good  out 
of  the  estate  of  Sir  C.  Heron.  The  Defendants,  with  one  exception, 
are  persons  claiming  to  be  beneficially  interested  in  real  estates 
devised  by  the  will  of  Sir  G.  Heron  ;  the  only  other  Defendant, 
George  Dunn,  has  vested  in  him  the  legal  estate  in  the  mortgaged 
premises,  and  also  in  the  devised  estates,  of  both  which  he  is  a 
trustee.  The  Defendants  beneficially  interested  allege  that  the 
right  to  sue  in  respect  of  the  mortgage,  and  also  in  respect  of  the 
covenant  for  payment  contained  in  the  mortgage  deeds,  are 
respectively  barred  by  the  Statutes  of  Limitation.  The  length  of 
time  which  has  elapsed  since  the  debt  in  question  was  contracted, 
and  the  changes  of  interest  in  the  several  parties  which  have  hap- 
pened, render  the  statement  of  the  case  somewhat  intricate.  The 
main  facts,  however,  appear  to  be  these: — [His  Honour,  after 
stating  the  case,  continued : — ] 

It  is  hard  to  see,  under  these  circumstances,  how  the  Statutes 
of  Limitation  can  apply,  and  still  more  difficult  to  reconcile  state- 
ments contained  in  the  answers  of  some  of  the  Defendants  with 
the  facts  proved  in  evidence.  For  it  is  not  only  sufficiently 
proved  that  Ann  Heron,  who,  up  to  the  time  of  her  death,  was 
in  the  enjoyment  of  a  moiety  of  JSfewby  Grange  under  the  trusts 
of  the  will  of  Sir  C.  Heron,  and  who  was  also  interested  under 
the  will  of  her  brother  Sir  Thomas  Heron,  with  her  sister  Mrs. 
Laing  and  the  children  of  a  deceased  sister,  Mrs.  Bennoldson,  in 
the  general  residue  of  Sir  G  Herons  real  and  personal  estate, 
paid  the  interest  on  the  mortgage  debt  down  to  1859  ;  but  it 
is  also  proved  that  the  circumstances  of  the  sale  were  perfectly 
(1)  4  Drew.  432.  (2)  8  E.  &  B.  784.  (3)  8  Ex.  716. 


V.-C.  B. 
1871 

Pears 
v. 

Laing. 


VOL.  XII.] 


EQUITY  CASES. 


53 


well  known  to  persons  who,  whether  they  fully  represented  the     V.-C.  B. 
parties  in  the  enjoyment  of  Sir  C.  Herons  devised  and  other  estates  1871 
or  not,  did  nevertheless  take  an  active  part  in  the  several  dealings  yeahs 
which  preceded  and  ensued  upon  the  sale  by  George  Dunn.  Laing 

The  correspondence  is  put  in  issue,  and  the  Plaintiff  insists  that   

the  letters  of  Mr.  Harle  and  Mr.  Heath  contain  acknowledgments 
by  them  respectively  of  the  existence  of  the  mortgage,  and  of  the 
balance  remaining  unpaid.  The  Defendants  dispute  this,  and 
allege  that  they  neither  made,  nor  were  competent  to  make  any 
such  acknowledgment,  and  they  both  refer  to  the  letters.  [After 
reading  the  correspondence  which,  as  His  Honour  stated,  related 
on  both  sides  to  the  mortgage  debt,  and  took  place  between  the 
person  who  was  demanding  payment  and  two  of  the  persons  by 
whom  the  debt,  if  payable,  Mas  to  be  paid,  while  nothing  in  the 
course  of  it  was  to  be  ascribed  to  a  want  of  knowledge  either  of 
fact  or  law,  His  Honour  continued  : — ] 

Now,  upon  the  somewhat  complicated  state  of  circumstances 
which  I  have  gone  through,  the  question  arises  whether  the  debt 
claimed  by  the  Plaintiff,  and  which  is  most  undoubtedly  due,  as 
nobody  has  affected  to  deny  it,  is  by  law  capable  of  being  recovered  ; 
the  only  defence  suggested  being  that  the  law  as  it  stands  defeats 
and  bars  the  claim.  That  question,  which  is  not  without  difficulty, 
can  only  be  determined  by  the  express  provisions  of  the  statutes, 
and  the  construction  which  has  been  put  upon  them  in  the  decided 
cases. 

The  policy  of  the  Statutes  of  Limitation  is  obvious ;  and  the 
terms  in  which  that  policy  is  carried  into  practical  execution  are 
open  to  no  serious  doubts,  although  those  terms  have  not  always 
escaped  criticism.  The  policy  is,  that  stale  claims  should  be  dis- 
couraged, and  that  a  certain  rule  should  be  established  instead  of  the 
doctrine  of  presumption,  which  had  before  prevailed.  Thus  the  3  &  4 
Will  4,  c.  27,  s.  40,  enacts  that  no  suit  shall  be  brought  to  recover 
any  mortgage-money  but  within  twenty  years  next  after  a  present 
right  to  receive  the  same,  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  release  of  the  same.  And 
equally  peremptory  is  the  enactment  of  sect.  3  of  3  &  4  Will.  4, 
c.  42,  as  to  suits  upon  covenant,  which  must  be  brought  within 
twenty  years  after  the  cause  of  such  actions  or  suits  arose,  but  not 
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V.-C.  B.  after.  But  then  follow  provisions  which  were  abundantly  neces- 
1871  sary  in  order  to  prevent  the  severe  conciseness  of  the  enact- 
Pears  ments  referred  to  from  being  made  the  instruments  of  fraud.  It 
Lading      *s  before  provided  in  the  one  statute  that  the  bar  shall  operate 

  unless,  in  the  meantime,  some  part  of  the  principal  or  some 

interest  thereon  shall  have  been  paid,  or  some  acknowledgment 
of  the  right  shall  have  been  given  in  writing,  signed  by  the 
person  by  whom  the  same  be  payable,  or  his  agent,  to  the  person 
entitled  thereto  or  his  agent.  By  the  second  statute  (sect.  5) 
it  is  provided  that,  if  any  acknowledgment  shall  have  been  made, 
either  by  writing  signed  by  the  party  liable  by  virtue  of  such 
specialty,  or  his  agent,  or  by  payment  or  part  satisfaction  on 
account  of  any  principal  or  interest  due  thereon,  the  action  may  be 
brought  within  twenty  years  after  such  acknowledgment  or  pay- 
ment. The  phraseology  in  the  two  statutes  is  somewhat  different. 
Neither  of  them  states  expressly  by  whom  the  payment  is  to  be 
made ;  but  it  was  held,  in  Roddam  v.  Morley  (1),  that  it  must  be  made 
by  a  party  interested ;  and,  as  was  said  in  Tofts  v.  Stephenson  (2), 
it  must  mean  the  party  who,  unless  he  paid  it,  would  lose  his  land. 
I  am  of  opinion  that  the  fact  of  payment  of  interest  by  Ann 
Heron  up  to  1859  is  established.  But  then  it  is  argued,  on  the 
part  of  the  Defendants,  that  even  if  this  were  so,  such  payment 
could  not  keep  the  debts  upon  the  covenant  alive  against  any  of 
the  other  persons  interested  in  the  testator's  estate  not  expressly 
charged  with  the  payment  of  his  debts.  And  in  support  of  this 
argument,  reference  is  made  to  the  case  of  payment  made  by  a 
person  who,  being  a  debtor  on  his  own  personal  liability,  and  also 
as  executor  of  a  co-debtor,  made  payment  out  of  the  estate  of  his 
testator,  and  which  payment  was  held  not  to  take  the  case  out  of 
the  statute  as  regarded  such  payer's  personal  liability.  And 
although,  where  the  same  person  holds  two  perfectly  distinct 
characters,  it  may  be  necessary  to  distinguish  in  which  of  the  cha- 
racters the  payment  was  made,  yet,  as  was  held  in  Fordham  v. 
Wallis  (3),  "  what  we  have  to  consider  in  these  cases  is  the  act  of 
the  person  and  not  the  position  of  the  estate,  for  the  existence  or 
non-existence  of  the  demand  depends  upon  the  act  of  the  person, 

(1)  1  De  G.  &  J.  1.  (2)  1  D.  M,  &  G.  40. 

(3)  10  Hare,  228. 
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and  not  upon  the  relative  liability  of  the  property."  Let  us  con-  V.-C.  B. 
sider,  then,  what  was  the  position  of  Ann  Heron.  She  was  one  of  1871 
the  two  cestuis  que  trust  of  the  equity  of  redemption  of  Newby 
Grange,  and  that  estate  was  not  charged  by  the  testator  with  the 
payment  of  his  debts.  She  was  also  interested,  under  her  brother 
Sir  Thomas  Herons  will,  in  all  such  interest  as  he  took  under  Sir 
G.  Herons  will,  not  only  in  the  general  residue  of  his  real  and 
personal  estate  which  was  charged  with  the  payment  of  his  debts, 
but  in  the  reversionary  interest  in  the  Newby  Grange  estate  upon 
the  determination  of  the  respective  tenancies  for  life  of  Ann  and 
Margaret  without  issue.  Besides  this,  at  the  time  up  to  which  the 
interest  on  the  mortgage  debts  was  paid  by  Ann  Heron,  and  long 
before,  the  mortgages  upon  Newby  Grange  and  three-fourths  of 
Viewly  Hill,  had  been  paid  off  by  the  trustees  of  Sir  C.  Heron's  will 
out  of  his  general  estate,  which  was  charged  with  the  payment  of 
all  his  debts.  By  means  of  this  payment,  the  trustees  had  pro- 
cured a  reconveyance  to  themselves  of  the  two  mortgaged  estates 
upon  the  trusts  of  Sir  G.  Herons  will.  And  this  was  effected  by 
the  payment  of  £3000  out  of  that  general  estate  which  was  charged 
with  the  payment  of  all  the  debts.  All  this  Ann  Heron  must  be 
taken  to  have  known ;  and  it  is,  in  my  judgment,  consistent  with  the 
principle,  and  well  established  by  the  decisions  as  well  of  Roddam  v. 
Morley  (1)  as  of  Ghinnery  v.  Evans  (2),  that  Ann  Heron  was  at  this 
time  one  of  the  several  persons  interested  in  the  general  estate  of  the 
testator,  as  well  as  in  a  moiety  of  Newby  Grange,  which  had  been 
freed  from  the  mortgages  by  the  application  of  a  part  of  that  general 
estate.  The  payment  of  interest  by  Ann  Heron  cannot,  I  conceive, 
be  ascribed  to  any  other  consideration  than  that  by  so  doing  she 
was  postponing  the  payment  of,  but  keeping  alive,  a  debt  which, 
if  it  had  been  enforced  against  her  and  the  other  persons  entitled 
under  the  trusts  of  Sir  Cuthbert  Heron's  will,  must  have  been 
satisfied  out  of  the  beneficial  interests  taken  by  them  all  under 
that  will. 

The  case  of  Roddam  v.  Morley,  which  (notwithstanding  all  that 
has  been  said  of  it  in  Goope  v.  Gresswell  (3),  or  elsewhere),  I  con- 
ceive to  be  of  unquestionable  authority,  has  decided  that  payment 

(1)  1  De  G.  &  J.  1.  (2)  11  H.  L.  C.  115. 

(3)  Law  Rep.  2  Ch.  112. 
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V.-O.  B.     of  interest  by  the  tenant  for  life  of  a  devised  estate  keeps  a  spe- 
1871       cialty  alive  against  the  persons  entitled  in  remainder.    But  the 
case  is  also  of  great  value,  by  reason  of  the  close  and  careful 
Laing      examination  into  the  Statutes  of  Limitation,  as  well  by  the  Common 

  Law  Judges,  whose  assistance  was  procured  by  the  Lord  Chancellor, 

as  by  Lord  Cranworth  himself.  The  Judges  pointed  out  that 
the  action  to  be  brought  could  only  be  one  and  the  same  action 
on  the  specialty,  and  not  on  any  new  promise  express  or  implied 
from  the  terms  of  acknowledgment,  whatever  it  might  have  been. 
They  held  that  a  devisee,  who  might  plead  the  bar,  if  it  existed, 
could  only  plead  it  on  such  single  action ;  and  observing  that  he 
was  capable  of  making  the  acknowledgment,  and  the  Statute  of 
Fraudulent  Devises  (3  &  4  W.  &  M.  c.  14,  s.  7)  having  declared 
that  the  devisee  should  be  liable  and  chargeable  in  the  same  manner 
as  the  heir,  they  concluded  without  hesitation  that  the  devisee 
might  as  properly  be  said  to  be  liable  by  virtue  of  the  indenture 
"  as  either  the  real  or  personal  representative,"  and  therefore  that, 
by  the  acknowledgment,  the  action — the  only  action  that  could  be 
brought — was  set  free  generally,  the  statutes  having  nowhere  said 
that  it  could  be  brought  only  against  the  party  making  the 
acknowledgment. 

Lord  Cranworth,  who  concurred  with  the  Judges  "  not  only  in 
the  result  at  which  they  had  arrived,"  but  in  the  reasoning  "  which 
led  them  to  their  conclusion,"  and  also  after  a  thorough  investiga- 
tion of  the  case,  gave  very  fully  his  reasons  for  the  independent 
judgment  which  he  pronounced,  and  was  satisfied  that  the  devisee 
for  life,  who  there  had  made  the  payment,  was  a  "  party  interested." 
There  remained,  as  he  said,  the  question  "  who  is  affected  by  such 
payment  ?  Does  it  operate  against  the  party  only  by  whom  the 
payment  is  made,  or  does  it  affect  all  the  other  parties  liable  ? 
Does  it  merely  enable  the  creditor  to  sue  the  party  by  whom  the 
payment  was  made,  or  does  it  free  the  action  generally  ?  I  have 
come  to  the  conclusion  that  when  a  part  payment  or  payment  of 
interest  has  been  made  which  has  the  effect  of  preserving  any 
right  of  action,  that  right  will  be  saved  not  only  against  the  party 
making  the  payment,  but  also  against  all  other  parties  liable  on 
the  speciality."  And  then  further  examining  the  words  of  the 
statute,  he  says :  "  It  does  not  in  terms  confine  his  right  to  a  right 
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of  action  against  the  person  who  has  made  the  payment,  and  we    V.-C.  B. 
have  no  right  to  introduce  words  for  the  purpose  of  so  confirm-  1871 
ing  it."  Peaks 
If,  then,  the  case  had  rested  upon  the  payments  made  by  Ann  laing 

Heron,  I  think  it  would  have  been  taken  out  of  the  statutes.  But   

the  sale  by  George  Dunn  of  the  leasehold  in  1864,  and  the  appli- 
cation by  him  of  the  purchase-money  in  satisfaction  of  the  arrears 
of  interest  and  part  payment  of  the  principal  due  on  the  mortgage, 
places  the  case  out  of  all  doubt.  In  him  were  vested  all  the  trust 
estates  devised  by  Sir  C.  Heron,  including  Newby  Grange,  which 
had  been  freed  from  incumbrances  by  the  means  I  have  mentioned, 
and  all  the  mortgage  and  trust  estates  of  Jane  Archbold.  He  was 
well  aware  of  the  existence  of  the  mortgage,  and  of  the  payment  of 
interest  by  Ann  Heron  up  to  1859.  He  believed,  and  had  good 
reason  to  believe,  that  similar  payments  of  interest  had  been  made 
since  her  death.  He  was,  therefore,  under  no  moral  obligation, 
and  as  certainly  under  no  legal  obligation,  to  resist  or  impede  the 
payment  of  a  just  debt.  He  accordingly  proceeded  in  the  most 
proper  manner  to  effect  the  sale,  apprising,  through  his  solicitor, 
Mr.  Harle,  who  was  trustee  for  the  whole  of  the  Laing  family,  of 
the  steps  he  was  taking,  and  of  the  manner  in  which  the  considera- 
tion-money was  applied.  There  is,  therefore,  in  my  opinion,  no 
ground  whatever  for  resisting  the  Plaintiff's  claim  upon  the 
grounds  set  up  by  the  Defendants,  or  upon  any  other  grounds, 
legal  or  equitable.  I  have  said  nothing  upon  the  subject  of  the 
repeated  acknowledgments  of  the  existence  of  the  mortgage  by 
Mr.  Harle,  representing  the  Laing  family,  and  one  of  the  Rennolcl- 
sons,  whose  legal  personal  representative  he  is,  and  by  Mr.  Heath, 
who  represents  one  of  the  Bennoldsons,  deceased ;  and  I  forbear  to 
remark  upon  them,  though  not  because  I  have  any  doubt  as  to  the 
effect  of  those  acknowledgments,  having  regard  to  the  interests  of 
those  parties,  upon  the  subject  of  the  suit.  I  cannot,  however,  for- 
bear from  saying  that  the  difficulty  I  feel  in  reconciling  some  of  the 
statements  in  their  answers  with  their  correspondence,  has  occa- 
sioned me  surprise  and  regret.  The  decree  must  be  according  to  the 
prayer  of  the  bill,  for  an  account  of  what  is  due  on  the  mortgage, 
a  sale  of  the  one-fourth  of  Viewly  Hill  comprised  in  the  mortgage  of 
1822,  and  with  a  declaration  that  the  Plaintiff  is  entitled  to  receive 
Vol.  XII.  F  2 
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V.-C.  B.  payment  out  of  the  estate  of  Sir  G.  Heron  for  the  amount  which  is 
1871  due  to  him  for  principal,  interest,  and  costs  on  this  mortgage ;  and 
Pears  f°r  this  purpose  the  usual  accounts  of  the  real  and  personal  estate 
_  v-  of  the  testator  must  be  directed,  and  the  further  consideration,  with 
  the  costs,  reserved. 

Solicitors :  Messrs.  Pattison,  Wigg,  Gumey,  &  King ;  Messrs. 
Marie  &  Co, ;  Mr.  John  Tucker ;  Mr.  Adam  Burn, 
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In  re  HOME  ASSUBANCE  ASSOCIATION.  V.-O.  w. 

1871 

Petition  to  wind  up  hy  Creditor  —Right  of  Petitioner  to  Dismiss — Costs. 

April  28. 

A  creditor  of  a  company,  who  had  presented  a  Petition  for  a  winding-up 
order,  and  duly  advertised  it : — 

Held,  entitled  to  dismiss  his  Petition  with  costs,  notwithstanding  the  objec- 
tion of  another  creditor  appearing  on  it ;  but  the  costs  of  the  objecting  creditor 
were  included  in  the  order. 

This  was  a  Petition  to  wind  up  the  Home  Assurance  Association, 
Limited. 

The  Petition  stated  the  formation  of  the  company,  and  that  the 
Petitioner  had  taken  and  paid  for  ten  shares,  in  consideration  of 
obtaining  employment  by  the  company  as  clerk ;  that  he  had 
commenced  an  action  for  his  arrears  of  salary,  and  recovered 
judgment  for  £26  19s.  6d.  and  costs,  amounting  to  £27  18s,  4<#. ; 
that  an  arrangement  had  been  entered  into  that  the  amount  of 
debt  and  costs  should  be  paid  by  instalments ;  and  that  the  company 
made  default  in  making  such  payments.  The  Petition  further 
stated  that  execution  had  been  issued,  but  there  were  no  assets, 
and  that  numerous  creditors  were  pressing  the  company.  The 
Petition  then  asked  for  a  winding-up  order. 

The  Petition  had  been  duly  advertised. 

Mr.  EeJcewich  appeared  on  the  Petition,  and  asked  to  withdraw  it, 
as  the  Petitioner's  debt  had  been  secured.  If  he  were  not  allowed 
to  withdraw  the  Petition,  he  must  ask  for  a  winding-up  order. 

Mr.  Higgins,  for  another  creditor  of  the  company  : — 

The  rule  of  the  Court  is,  that  when  once  a  Petition  has  been 
presented  for  a  winding-up  order,  the  Petitioner  has  no  right  to 
withdraw  it.  The  justice  of  this  rule  is  obvious,  because  a  creditor 
who  knows  that  a  Petition  to  wind  up  has  been  presented,  is  not 
at  liberty  to  present  a  second  Petition,  without  the  risk  of  having 
to  pay  costs.  This  is  a  creditor's  Petition,  and  another  creditor 
can  take  advantage  of  it.  The  case  is  different  in  this  respect 
from  Spences  Patent  Cement  Company  (1). 

(1)  Law  Rep.  9  Eq.  9. 
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V.-O.  W.       The  Vice  Chancellor  : — I  quite  agree  with  you  as  to  the  con- 
1871      venience  of  the  rule  you  contend  for ;  but  is  there  any  authority 
jn  re      that  a  Petitioner  who  has  presented  a  Petition  to  wind  up  a  com- 
Assurancb   Pany>  anc^  performed  all  the  formalities  required,  is  not  at  liberty 
Association,  to  dismiss  it — I  object  to  the  word  "withdraw" — in  the  ordinary 
way? 

Mr.  Iliggins : — I  am  not  able  to  mention  any  reported  case  where 
the  point  has  been  expressly  decided,  though  I  believe  there  have 
been  decisions  to  that  effect;  but  it  has  certainly  been  understood 
by  the  profession  that  there  is  the  rule  I  contend  for,  otherwise 
a  creditor  need  only  present  a  Petition,  and  then  withdraw,  to 
secure  a  fraudulent  preference.  It  is  here  proved  that  the  com- 
pany cannot  pay  its  debts,  and  the  creditor  for  whom  I  appear  has 
proved  his  debt  by  an  affidavit,  which  has  not  been  answered. 

Mr.  Keeble,  for  the  company,  opposed  the  Petition. 

Mr,  Wickens,  V.C.  :— 

Notwithstanding  the  argument  of  Mr.  Higgins,  I  must  assume 
that  a  Petitioner  who  has  presented  a  Petition  to  wind  up  a  com- 
pany, is  dominus  litis.  No  authority  has  been  cited  in  support  of 
the  rule  which  he  contends  for;  and  in  the  case  of  In  re  Times  Life 
Assurance  and  Guarantee  Company  (1)  the  Court  held  that  a  Peti- 
tioner could  dismiss  his  Petition  with  costs  in  the  usual  way.  Inde- 
pendently of  any  authority,  I  should  have  taken  the  same  view. 
The  Petition  must  therefore  be  dismissed  with  costs,  which  costs 
will  include  the  costs  of  Mr.  Higgins  client. 

Solicitors  for  the  Petitioner :  Messrs.  Freshfield. 
Solicitor  for  the  Company :  Mr.  Moss. 

Solicitors  for  the  opposing  Creditor :  Messrs.  Vallance  &  Vallance. 


(1)  Law  Eep.  9  Eq.  382. 
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COOMBES  v.  BEOOKES. 

Bankrupt  Trustee — Jurisdiction  of  the  Court  of  Chancery — Construction  of 
Bankruptcy  Act,  1869,  s.  117. 

"The  Court"  having  power  under  the  117th  section  of  the  Bankruptcy 
Act,  1869,  by  reference  to  the  Trustee  Act,  1850,  s.  32,  to  appoint  a  new 
trustee  in  substitution  for  a  bankrupt,  is  the  Court  of  Chancery. 

XhIS  was  a  Petition  of  all  the  persons  beneficially  interested  in 
a  trust  fund,  for  the  purpose  of  having  two  new  trustees  appointed 
in  the  room  of  the  three  original  trustees,  of  whom  two  were  dead  ; 
and  the  surviving  trustee,  who  was  a  bankrupt,  had  absconded. 
The  question  raised  was,  whether,  under  the  117th  section  of  the 
Bankruptcy  Act,  1869,  the  Court  of  Chancery  had  jurisdiction  in 
the  matter,  or  whether  the  jurisdiction  belonged  to  the  Court  of 
Bankruptcy. 

The  4th  section  of  the  Bankruptcy  Act,  1869,  enacts,  that  "  In 
this  Act,  if  not  inconsistent  with  the  context,  '  the  Court '  shall 
mean  the  court  having  jurisdiction  in  bankruptcy  as  by  this  Act 
provided." 

The  117th  section  provides,  that  "  where  a  bankrupt  is  a  trustee 
within  the  Trustee  Act,  1850,  sect.  32  of  that  Act  shall  have  effect 
so  as  to  authorise  the  court  to  appoint  a  new  trustee  in  substitu- 
tion for  the  bankrupt,  whether  voluntarily  resigning  or  not,  if  it 
appears  to  the  Court  expedient  to  do  so,  and  all  provisions  of  that 
Act  and  of  any  other  Act  relative  thereto  shall  have  effect 
accordingly." 

Mr.  Horton  Smith,  for  the  Petition  : — 

This  is  the  first  case  that  has  arisen  under  the  Bankruptcy  Act, 
1869,  s.  117. 

In  Be  Blanchard  (1)  it  was  decided  by  the  Lords  Justices  that 
sect.  32  of  the  Trustee  Act,  1850,  gave  the  Court  of  Chancery  no 
jurisdiction  to  remove  a  trustee  without  his  consent.  In  the  present 
case  the  trustee  has  become  bankrupt,  and  has  absconded,  and 
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V.  C.  W.    does  not  therefore  resign.    But  by  the  117th  section  of  the  Bank- 

1871      ruptcy  Act,  1809,  it  is  provided,  that  "  where  a  bankrupt  is  a  trustee 

Ooombes    within  the  Trustee  Act,  1850,  sect.  32  of  that  Act  shall  have  effect 

T>  v-        so  as  to  authorise  the  court  to  appoint  a  new  trustee  in  substitu- 
Beookes.  . 
  tion  of  the  bankrupt  (whether  voluntarily  resigning  or  not),  If  it 

appears  to  the  court  expedient  to  do  so ;  and  all  provisions  of  that 
Act,  and  of  any  other  Act  relative  thereto,  shall  have  effect  ac- 
cordingly." It  is  submitted  that  the  Court  referred  to  in  this 
section  must  mean  the  Court  having  jurisdiction  under  the  Trustee 
Act,  viz.,  the  Court  of  Chancery,  and  not  the  Court  of  Bankruptcy, 
and  that  any  other  construction  of  the  117th  section  of  the  Bank- 
ruptcy Act,  1869,  would  be  inconsistent  with  the  context  of  that 
section,  and  with  the  general  scope  of  the  Bankruptcy  Act,  1869, 
which  is  to  give  the  Court  of  Bankruptcy  complete  jurisdiction 
over  the  assets  of  the  bankrupt  divisible  amongst  his  creditors, 
without,  however,  extending  such  jurisdiction  to  other  property,  as, 
for  instance,  property  vested  in  him  as  a  trustee. 

Indeed,  sect.  15  of  the  Bankruptcy  Act,  1869,  expressly  enacts 
that  "  the  property  of  the  bankrupt  divisible  among  his  creditors 
shall  not  comprise  property  held  by  the  bankrupt  in  trust  for  any 
other  person,"  and  such  property  will  not  vest  in  trustees  under  a 
bankruptcy.  The  Court  of  Bankruptcy  has  nothing  to  do  with  it : 
and  the  terms  of  sect.  72,  large  as  they  are,  do  not  extend  to  such 
property.  That  section  only  gives  complete  jurisdiction  to  the 
Court  of  Bankruptcy  for  the  purpose  of  dealing  with  the  bank- 
rupt's assets  divisible  among  his  creditors :  Ex  parte  Anderson  (1)  ; 
and  also  Ex  parte  Wood  (13th  of  March,  1867) ;  and  Ex  parte 
Macdonald  (17th  April,  1867) — both  before  the  Chief  Judge  in 
Bankruptcy ;  but  in  no  way  extends  to  any  other  property ;  and 
although  the  policy  of  the  Bankruptcy  Act,  1869,  is  to  arm  the 
Court  of  Bankruptcy  with  plenary  jurisdiction  for  the  purpose  of 
dealing  with  the  bankrupt's  assets,  even  that  jurisdiction  is  not 
without  its  limits :  Ex  parte  Isaac  (2) ;  and  it  never  could  have 
been  intended  to  transfer  in  one  particular  instance  to  the  Court 
of  Bankruptcy  the  familiar  function  of  the  Court  of  Chancery  to 
appoint  new  trustees,  even  did  not  the  wording  of  the  117th  sec- 
tion of  the  Bankruptcy  Act,  1869,  shew,  as  it  is  submitted  it  does, 
(1)  Law  Rep.  5  Ch.  473,  480.  (2)  Law  Rep.  6  Ch.  58. 
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that  the  object  of  the  Legislature  was  merely  to  provide  for  a  V.-O.  W. 
casus  omissus  in  the  Trustee  Act,  1850,  s.  32.  isti 

There  is  no  authority  upon  the  point  now  in  question  ;  but  Coombes 
analogies  may  be  drawn  from  the  practice  under  earlier  Acts,  blokes 

Under  the  Bankrupt  Law  Consolidation  Act,  1849,  s.  130,  the  Court   

of  Chancery  used  to  appoint  new  trustees  in  place  of  bankrupt 
trustees;  and  even  under  the  Bankruptcy  Act,  1861,  though  the 
Court  of  Chancery  was  anxious  not  to  interfere  with  the  jurisdic- 
tion of  the  Court  of  Bankruptcy  in  matters  connected  with  the 
assets  of  the  bankrupt — Bell  v.  Bird  (1);  Martin  v.  B owning  (2) ; 
Stone  v.  Thomas  (3) — it,  notwithstanding,  appointed  new  trustees 
thereof:  In  re  Br  ices  Trust  Deed  (4) ;  In  re  BaphaeTs  Trust 
Estate  (5). 

Under  the  Lunacy  Begulation  Act,  1853  (16  &  17  Vict.  c.  70), 
ss.  137, 138,  it  has  been  held  that  the  Court  of  Chancery  has  power 
to  appoint  new  trustees  :  In  re  Sparrow  (6). 

Mr.  Wickens,  Y.C.  :— 

The  Trustee  Act,  1850,  gave,  or  was  supposed  to  give,  jurisdic- 
tion to  the  Court  of  Chancery  to  appoint  a  new  trustee  in  all  cases. 
Then  came  the  case  of  In  re  Blancliard  (7),  which  excepted  cases 
where  the  old  trustee  refused  to  resign.  That  probably  led  to  the 
provision  in  the  Bankruptcy  Act,  1869,  s.  117,  which  authorized 
the  Court  to  appoint  a  new  trustee  in  substitution  of  a  bankrupt 
trustee,  whether  voluntarily  resigning  or  not.  I  think,  looking  at 
the  whole  clause,  and  the  object  contemplated,  that  the  right  con- 
struction is  to  hold  that  the  word  "  Court  *  means  the  Court  of 
Chancery,  and  that  I  have  jurisdiction  to  make  an  order  upon 
this  Petition  accordingly. 

Solicitors  :  Messrs.  With  all  &  Compton. 

(1)  Law  Rep.  6  Eq.  635.  (4)  Law  Eep.  6  Eq.  460. 

(2)  Ibid.  4  Ch.  356.  (5)  Ibid.  9  Eq.  233. 

(3)  Ibid.  5  Ch.  219.  (6)  Ibid.  5  Ch.  662. 

(7)  3  D.  F.  &  J.  13J. 
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PIKE  v.  DICKINSON. 

Principal  and  Agent — Account — Debtor  and  Creditor — Composition  Deed — 
Jurisdiction. 

The  Defendant  acted  as  the  Plaintiff's  agent  in  certain  commercial  transac- 
tions previously  and  up  to  July,  1867.  In  that  month  the  Plaintiff  fell  into 
pecuniary  difficulties,  and  executed  a  composition  deed  under  the  Bankruptcy 
Act,  1861,  wherehy  he  covenanted  to  pay  a  composition  of  8s.  in  the  pound  to 
his  creditors,  and  they  released  him  from  all  his  liabilities.  The  Defendant 
was  not  present  at  the  meeting  at  which  the  composition  was  agreed  upou, 
and  the  proper  majority  of  creditors  was  obtained  without  reference  to  him  ; 
but  he  afterwards  claimed  to  be  a  creditor  of  the  Plaintiff  in  respect  of  the 
said  transactions  for  £300,  and  his  name  was  inserted  in  the  schedule  of  the 
deed  as  a  creditor  for  that  amount,  and  he  assented  to  the  deed  and  received 
the  composition  payable  thereunder.  Afterwards  the  Plaintiff  filed  a  bill  for 
an  account  charging  numerous  false  entries  in  the  accounts  rendered  by  the 
Defendant : — 

Held,  that  the  composition  deed  was  no  bar  to  a  decree  for  account  in  favour 
of  the  Plaintiff. 

TlIIS  was  a  suit  instituted  to  obtain  an  account  of  shipments  of 
hops  made  by  the  Plaintiff  through  the  Defendant,  and  of  moneys 
paid  and  received  by  the  Defendant  in  respect  thereof  on  behalf 
of  the  Plaintiff. 

From  the  year  1863  down  to  July,  1867,  the  Plaintiff  carried  on 
business  as  a  hop  merchant  at  Oxford  and  also  at  Southward.  He 
bought  large  quantities  of  hops  on  speculation,  and  consigned 
them  to  various  places  and  persons  abroad ;  and  he  employed  the 
Defendant,  who  was  a  commission  merchant  carrying  on  business 
in  London,  to  act  as  his  agent  for  that  purpose  at  a  commission  of 
2J-  per  cent.,  besides  regular  expenses  and  charges. 

In  1867  the  Plaintiff  fell  into  pecuniary  difficulties,  and  on  the 
24th  of  July,  1867,  he  executed  a  composition  deed  by  which  he 
covenanted  to  pay  his  creditors  8s.  in  the  pound,  by  four  instal- 
ments of  2s.  at  intervals  of  three  months  each,  from  the  10th  of 
July,  1867.  The  deed  contained  no  assignment  of  property, 
but  it  did  contain  a  release  of  the  Plaintiff  and  his  estate  by  his 
creditors.  It  was  duly  assented  to  and  registered,  and  became  a 
valid  composition  deed  within  the  provisions  of  the  Bankruptcy 
Act,  1861. 


M.R. 

1871 
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While  this  deed  was  in  preparation,  and  after  a  meeting  of  the  M.  R. 
Plaintiff's  creditors,  at  which  the  terms  of  the  deed  were  assented  1871 
to,  but  at  which  the  Defendant  was  not  present,  the  Plaintiff  met  pIKE 
the  Defendant,  who  stated  that  he  was  a  creditor  of  the  Plaintiff,  DlcK*"Ngc 

and  on  being  asked  the  amount  due  to  him,  said  he  could  not  state   

it  exactly  then,  but  as  far  as  he  could  make  it  out  at  that  time  it 
amounted  to  about  £300.  Thereupon  the  Plaintiff  (who  up  to  that 
time  was  ignorant  of  the  Defendant's  claim  to  be  a  creditor)  caused 
the  Defendant's  name  to  be  inserted  in  the  list  of  creditors  annexed 
to  the  deed  as  a  creditor  for  £300.  The  Defendant  assented  to  the 
deed,  and  received  the  composition  payable  to  him  thereunder. 
The  Defendant's  assent  was  not  necessary  to  make  the  deed  valid, 
a  majority  of  the  Plaintiff's  creditors  being  obtained  without  refer- 
ence to  him.  The  Plaintiff  subsequently  investigated  the  Defen- 
dant's accounts,  and  then  for  the  first  time  discovered  that  the 
Defendant,  in  the  accounts  rendered  by  him,  had  inserted  numerous 
false  charges  of  the  amounts  paid  by  him  on  account  of  the  ship- 
ments. The  bill  was  then  filed ;  and  the  cause  now  came  on  to  be 
beard.  The  Court  was  of  opinion  that  the  allegations  of  the 
Plaintiff  as  to  the  false  charges  in  the  accounts  were  fully  borne 
out  by  the  evidence. 

Mr.  Jessel,  Q.C.,  and  Mr.  W.  IB.  Robinson,  for  the  Plaintiff. 

Mr.  Swanston,  Q.C.,  Mr.  Jackson,  and  the  Hon.  E.  Romilhj,  for 
the  Defendant : — 

First :  The  relief,  if  any,  to  which  the  Plaintiff  is  entitled,  must  be 
obtained  by  him  in  bankruptcy,  and  not  in  equity.  The  Bankruptcy 
Court  has,  under  sect.  197  of  the  Act  of  1861,  complete  jurisdiction 
over  the  debtor  and  his  creditors ;  and  the  Court  of  Chancery, 
although  it  may  have  jurisdiction,  will  not  exercise  it :  Stone  v. 
Thomas  (1);  Phillips  v.  Furber  (2).  The  account  between  the 
Plaintiff  and  Defendant  could  be  investigated  in  the  Bankruptcy 
Court;  and  there  is  no  distinction  in  this  respect  between  a  com- 
position deed  and  a  trust  deed  containing  an  assignment  of  property : 
In  re  Maries  Trust  Deed  (3). 


(i)  Law  Rep.  5  Ch.  219.  (2)  Law  Rep.  5  Ch.  746. 

(3)  Law  Rep.  1  Ch.  429. 
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Secondly  :  Belief  cannot  be  given  in  the  absence  of  the  Plaintiff's 
creditors.  If  they  had  known  that  the  Defendant,  instead  of  being 
a  creditor  of  the  Plaintiff,  was  in  reality  his  debtor,  they  would  not 
have  accepted  the  composition. 

Thirdly :  The  sum  inserted  in  the  deed  as  the  amount  of  the 
debt  due  to  the  Defendant,  was  arrived  at  by  way  of  compromise^ 
and  is  binding  both  on  Plaintiff  and  Defendant ;  and  the  amount 
cannot  be  impeached  without  setting  aside  the  deed  in  toto. 

[They  also  referred  to  Lancaster  v.  Elee  (1).] 

Mr.  Jessel,  in  reply : — 

The  deed  constitutes  a  separate  and  independent  bargain  with 
each  creditor,  and  therefore  none  of  the  creditors  other  than  the 
Defendant  are  interested  in  the  question  between  him  and  the 
Plaintiff.  The  agreement  between  Plaintiff  and  Defendant  is,  that 
the  Plaintiff  will  pay  8s.  in  the  pound  on  £300  to  the  Defendant,, 
who  is  tp  release  the  Plaintiff  from  all  liability.  The  composition 
is  paid  by  mistake ;  the  Plaintiff  discovers  that  the  Defendant  is. 
his  debtor,  and  sues  for  the  debt.  Why  is  it  necessary  to  set  aside 
the  deed?  Can  the  deed  have  any  more  effect  than  a  settled 
account,  which  would  certainly  be  re-opened  upon  the  evidence  in 
this  case  ? 

There  is  no  jurisdiction  in  the  Bankruptcy  Court  to  make  the 
creditor  of  a  bankrupt  pay  anything.  The  creditor's  proof  may  be 
expunged,  but  no  further  relief  can  be  given ;  and  if  the  bankrupt 
or  his  assignees  desire  to  enforce  payment  from  a  person  claiming- 
to  be  a  creditor,  they  must  institute  independent  proceedings.  The 
case  of  In  re  MarKs  Trust  Deed  (2)  only  shews  that  the  Court  of 
Bankruptcy  has  jurisdiction  to  examine  a  creditor  for  the  purpose 
of  shewing  that  the  composition  is  unreasonable  or  is  tainted  by 
i'raud,  but  it  does  not  shew  that  that  Court  has  jurisdiction  for  the 
purpose  of  making  a  creditor  pay. 

[The  Master  of  the  Bolls  asked  whether  the  Plaintiff  would 
undertake  to  divide  amongst  his  creditors  anything  which  he  might 
recover  in  this  suit. 

Mr.  Jessel  said  that  the  Plaintiff  was  not  prepared  to  give  suck. 
(1)  31  L.  J.  (Ch.)  789.  (2)  Law  Eep.  1  Ch.  429. 
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an  undertaking,  but  was  willing  to  give  notice  to  all  the  creditors,  M.  R. 
so  as  to  enable  them  to  make  such  application  to  the  Court  of  1871 
Bankruptcy  as  they  might  see  fit.]  PIKE 

V. 

Dickinson. 


May  22.  Lord  Eomilly,  M.K.,  after  stating  the  facts  and  the 
-evidence  and  the  conclusion  at  which  he  had  arrived  as  to  the 
falsification  of  the  accounts,  continued  : — 

The  result  is  inevitable  that  when  such,  conduct  as  this  is  proved 
the  account  must  be  reopened ;  and,  indeed,  from  the  first  moment 
that  this  fact  was  established  to  my  conviction,  I  only  hesitated  as 
to  the  mode  by  which,  and  the  conditions  under  which,  I  should 
adopt  this  course.  The  deed  of  composition  seemed  to  present  a 
•considerable  difficulty,  because,  unquestionably,  if  instead  of  £300 
being  due  to  the  Defendant,  a  large  sum  of  money  had  been  due 
from  him,  the  state  of  the  Plaintiff's  assets  would  have  been  mate- 
rially altered,  and  the  creditors  might  probably  have  refused  to 
take  so  small  a  composition  as  8s.  in  the  pound,  Accordingly  I 
made  some  suggestion  to  the  Plaintiff's  counsel  to  meet  this  dif- 
ficulty ;  but,  after  turning  the  thing  over  in  my  mind,  I  have  been 
unable  to  come  to  any  satisfactory  conclusion  respecting  it ;  and, 
upon  the  whole,  I  have  thought  that  I  should  be  creating  expense 
and  not  doing  anything  effectual  if  I  meddled  with  it,  and  that  I 
bad  better  leave  the  matter  to  be  dealt  with  by  the  scheduled 
creditors  parties  to  the  deed  of  the  24th  of  July,  1867,  as  they 
might  think  fit ;  if,  indeed,  they  could  do  so  at  all.  But  I  felt  it 
impossible  to  allow  such  accounts,  affected  by  such  evidence,  to  go 
unnoticed  when  brought  in  due  form  before  the  attention  of  a 
Court  of  Equity.  I  have  accordingly  determined  to  take  no  notice 
whatever  of  the  deed  of  composition  of  the  24th  of  July,  1867; 
and  I  shall  simply  direct  an  account  to  be  taken  of  all  dealings 
and  transactions  between  the  Plaintiff  and  the  Defendant  up  to  the 
24th  of  July,  1867,  including  therein  all  receipts  and  payments 
subsequent  to  that  period  in  respect  of  the  transactions  begun 
previously  to  that  period ;  and  if,  in  the  course  of  taking  such 
account,  it  shall  appear  that  any  account  was  settled  between  the 
Plaintiff  and  the  Defendant,  then  that  leave  shall  be  given  to  either 
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M.  K.  party  to  surcharge  and  falsify  such  accounts,  or  any  items  therein. 
1871  I  reserve  further  consideration,  and  make  a  special  reservation  of 
Pike  costs  of  suit  up  to  and  including  the  hearing.  I  do  this  because, 

if  the  account  should  turn  out  favourable  to  the  Defendant,  I 

ICKINSON. 

  should  not  be  disposed  to  give  him  costs  up  to  and  including  the 

hearing  in  a  case  where  such  facts  had  been  proved  as  I  have 
mentioned,  and  in  consequence  of  which  alone  I  pronounce  the 
above-mentioned  decree. 


Solicitors :  Messrs.  Simpson  &  Cullingford  ;  Mr.  Rowland  Miller.. 
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P1EECY  v.  FYNNEY.  V,C.  m. 

Partnership  Debts— Separate  Debts  of  one  Partner — Set-off  by  Debtor — Jurisdic-  ifj^ 
Hon  in  Equity — Money  Demand.  May  2, 

A.  and  B.  were  partners  in  a  firm.  A.  allowed  a  debtor  to  the  partner- 
ship to  set  off  a  separate  debt  of  his  own  against  money  due  to  the  firm, 
the  debtor  knowing  the  interest  which  i>.  had  in  the  debt.  B.  filed  a  bill 
against  the  debtor  and  against  A.  to  have  it  declared  that  the  debtor  had  no 
right  to  retain  his  share  in  the  debt  towards  payment  of  the  separate  debt 
of  A.  :— 

Held,  upon  demurrer,  that,  although  one  partner  could  bind  another  in 
the  receipt  and  payment  of  partnership  debts,  he  could  not  set  off  his  sepa- 
rate debts  against  the  debts  due  to  the  firm  ;  and  the  debtor's  knowledge  of 
the  co-partner's  interest  rendered  the  bill  sustainable  as  against  him  : 

Held,  also,  that  this  was  a  proper  subject  for  a  suit  in  equity,  since  one 
partner  must  sue  in  an  action  at  law  in  the  name  of  himself  and  his 
co-partner. 

Demueker. 

The  bill  alleged  as  follows : — 

The  Plaintiff  Bobert  Biercy  and  the  Defendant  Benjamin  Biercy, 
who  were  brothers,  were  in  partnership  as  engineers,  the  Plaintiff 
being  interested  in  such  co-partnership  to  the  extent  of  one-third, 
and  the  Defendant  Benjamin  to  the  extent  of  two-thirds ;  that  as 
such  engineers  the  partners  had  a  large  claim  against  the  Cam- 
brian Bailway  Company  as  their  debtors.  The  Defendant  Benja- 
min Biercy  had  since  carried  on  a  separate  business  as  a  contractor 
on  his  own  sole  account,  and  had  been  in  the  habit  of  borrowing 
sums  of  money,  for  use  in  his  business  and  for  his  private  pur- 
poses, from  the  Defendant  Frederick  A.  Fynney.  The  Cambrian 
Bailivay  Company,  not  being  in  a  situation  to  pay  the  claim, 
entered  into  an  agreement  with  Benjamin  Biercy,  acting  on  behalf 
of  himself  and  his  brother,  to  pay  it  in  Lloyd's  bonds  to  the 
amount  of  £54,000.  The  agreement  so  entered  into  also  provided 
that  the  Defendant  F.  A.  Fynney,  who  was  largely  interested 
in  the  Cambrian  Bailivay  Company,  should  receive  £4000  of  such 
bonds  in  consideration  of  his  services  in  negotiating  the  settlement 
of  the  claim,  and  that  he  should  purchase  from  the  partners  the 
remaining  £50,000  of  the  Lloyd's  bonds  for  the  sum  of  £30,000. 
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V.-O.  M.    In  pursuance  of  this  agreement  the  £54,000  bonds  were  handed 
1871      over  to  the  Defendant  F.  A.  Fijnney,  and  Benjamin  Piercy  there- 
Piercy     upon  signed  the  following  memorandum : — "  Sold  to  Mr.  Fynney 
Fynney     ^50,000  Lloyd's  bonds  in  the  Cambrian  Railway  Company  for  the 
— -      sum  of  £30,000."   The  bonds  had  since  been  sold  by  F.  A.  Fynney, 
or  applied  by  him  to  his  own  purposes.    The  result  of  this  agree- 
ment and  purchase  was,  that  the  Plaintiff  and  the  Defendant 
Benjamin  Pierey  became  entitled  to  receive  from  F.  A.  Fynney  on 
such  joint  account  the  sum  of  £30,000,  of  which  sum  one-third 
part,  being  £10,000,  belonged  to  the  Plaintiff.    But  the  Plaintiff 
had  not  received  from  the  Defendants  or  either  of  them  any  part 
of  the  said  £10,000,  or  any  money  in  respect  of  his  share  and 
interest  in  the  purchase-moneys,  but  the  whole  sum  was  still  due 
and  owing  to  the  Plaintiff. 

The  bill  then  stated  that  the  Plaintiff  had  recently  discovered 
that  some  arrangement  had  been  made  between  the  Defendants 
without  his  knowledge  or  authority,  by  which  the  Defendant 
F.  A.  Fynney  claimed  to  apply,  and  insisted  that  he  had  applied, 
the  said  sum  of  £30,000  towards  payment  of  debts  and  liabilities 
due  from  the  Defendant  Benjamin  Piercy  personally  to  F.  A. 
Fynney,  in  which  debts  the  Plaintiff  was  not  in  any  way  interested 
or  concerned ;  and  that  the  Defendant  F.  A.  Fynney  had  full  and 
express  notice  previously  to  and  at  the  time  of  the  purchase  that 
the  bonds  so  purchased  by  him  were  not  the  property  of  Benjamin 
Piercy  only,  but  that  they  were  the  joint  property  of  the  Plaintiff 
and  Benjamin  Piercy,  and  that  the  Plaintiff  was  interested  in  the 
£30,000 ;  and  that  throughout  the  transactions  aforesaid  F.  A. 
Fynney,  by  reason  of  his  intimate  acquaintance  with  the  affairs  of 
the  railway  company,  was  well  aware  that  the  Plaintiff  was  in  fact 
interested  in  and  entitled  to  a  third  share  of  the  bonds  and 
purchase-money. 

The  bill  prayed  that  the  Defendant  F.  A.  Fynney  might  be 
ordered  to  pay  over  the  amount  due  from  him  for  the  bonds  so 
purchased  to  the  Plaintiff  and  the  Defendant  Benjamin  Piercy, 
according  to  their  respective  shares  therein ;  and  that  it  might  be 
declared  that  F.  A.  Fynney  was  not  at  liberty  to  retain  or  apply 
the  share  of  the  Plaintiff  in  such  purchase-moneys  towards  pay- 
ment of  any  debt  or  liabilities  of  the  Defendant  Benjamin  Piercy 
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to  him,  and  that  all  such  payments  as  against  the  Plaintiff's  share  V.-C.  M. 
mio-ht  be  disallowed.  1871 


PlERCY 

The  case  came  on  upon  a  demurrer  by  F.  A.  Fynney.  v. 


Mr.  Glasse,  Q.C.,  and  Mr.  Humphreys,  in  support  of  the  de- 
murrer : — 

The  claim  made  by  this  bill  is  in  respect  of  a  legal  debt ;  it  is  a 
money  demand  which  ought  to  be  recovered  at  law  and  not  in 
equity.  It  is  not  a  bill  for  specific  jDerformance,  but  it  prays  that 
the  Defendant  Fynney  may  be  ordered  to  hand  over  the  amount 
due  from  him  for  the  bonds  to  the  Plaintiff.  This  is  distinctly  a 
subject  proper  for  a  Court  of  Law,  and  if  such  bills  are  entertained, 
this  Court  may  be  made  the  tribunal  for  the  trial  of  all  money 
demands.  The  complaint  is,  that  the  debt  being  due  from  Fynney , 
it  had  been  settled  by  Benjamin  Pierey.  There  is  no  charge  of 
fraud  set  up  by  the  bill,  and  there  is  no  allegation  that  anything 
was  done  by  the  Defendant  Fynney  after  notice  given  him.  There 
is  in  fact  no  equity  set  up  by  the  bill,  and  it  was  laid  down  in 
Grenville  Murray  v.  Earl  of  Clarendon  (1)  that  a  general  allega- 
tion will  not  suffice  for  the  purpose  of  supporting  a  bill  against  a 
demurrer.  The  Defendant  admits  all  the  statements  in  a  bill  to 
be  correct  for  the  purposes  of  a  demurrer,  but  with  this  qualifica- 
tion, that  it  will  not  do  to  allege  a  thing  which  does  not  appear  to 
be  the  fact  upon  the  circumstances  stated  in  the  bill,  in  order  to 
entitle  the  Plaintiff  to  relief.  The  money  now  claimed  is  not  due, 
since  it  has  been  to  all  intents  and  purposes  paid  by  Fynney,  by 
being  set  off  against  a  debt  due  to  him  by  Benjamin  Piercy,  who, 
as  a  member  of  the  partnership,  had  full  right  to  give  a  discharge 
for  it.  This  was  decided  in  Wallace  v.  Kelsall  (2),  where,  to  an 
action  by  three  Plaintiffs  for  a  joint  demand,  the  Defendant  pleaded 
an  accord  and  satisfaction  with  one  of  the  Plaintiffs  by  a  part 
payment  in  cash  and  a  set-off  of  a  debt  due  from  that  one  of  the 
Plaintiffs,  and  it  was  held  that  the  plea  was  good,  without  alleging 
any  authority  from  the  other  two  Plaintiffs  to  make  the  settle- 
ment ;  and  in  Emery  v.  Mucldow  (3)  it  was  held  that,  where  one 

(1)  Law  Rep.  9  Eq.  11,  17.  (2)  7  M.  &  W.  264. 

(3)  10  Bing.  23. 


Fynney 
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V.-C.M.    of  several  Plaintiffs  dissented  to  the  bringing  of  an  action,  the 
1871      Court  would  not  interpose  unless  upon  a  suggestion  of  fraud. 

v.  Mr.  Cotton,  Q.C.,  and  Mr.  Millar,  for  the  bill :— • 

Fynney. 

  We  admit  the  power  of  a  partner  to  bind  the  partnership  in  the 

receipt  or  payment  of  a  debt,  even  after  a  dissolution ;  but  this  is 
not  the  case  where,  from  the  nature  of  the  transaction,  it  can  be 
inferred  that  it  is  the  separate  debt  of  one  of  the  partners,  in 
which  case  previous  authority  or  subsequent  ratification  by  the 
other  partners  must  be  shewn.  This  was  held  in  Ex  parte  Bon- 
bonus  (1) ;  and  in  Hope  v.  Cust,  a  case  cited  by  Lawrence,  C.J.,  in 
Shirreff  v.  Wilhs  (2),  Lord  Mansfield  is  reported  to  have  said : 
"  There  is  no  doubt  but  that  the  act  of  every  single  partner  in  a 
transaction  relating  to  the  partnership  binds  all  the  others."  But 
this  does  not  apply  to  a  case  like  the  present,  where  the  debtor 
knew  that  the  partner  to  whom  he  paid  or  set  off  the  money 
would  apply  it  to  his  own  private  debt.  The  payment  here 
was  in  fraud  of  the  rights  of  the  Plaintiff,  who  was  entitled  to  a 
share  of  the  partnership  debt ;  and  it  is  alleged  by  the  bill  that 
the  Plaintiff's  rights  were  well  known  to  the  Defendant  Fynney, 
who  had  distinct  notice  of  the  fact  and  a  knowledge  of  the  portion 
to  which  the  Plaintiff  was  entitled.  This  is  setting  off  a  debt  due 
to  both  partners  by  paying  the  amount  to  one  partner  for  a  sepa- 
rate debt  due  by  him.  It  was  held  in  Gordon  v.  Ellis  (3)  that  a 
plea  was  bad  because  it  was  an  attempt  to  set  off  a  debt  due  from 
one  partner  against  a  debt  due  to  the  firm ;  and  the  same  principle 
was  acted  upon  in  Young  v.  White  (4),  Pritchard  v.  Draper  (5), 
and  Noitidge  v.  Priehard  (6). 

As  regards  the  tribunal  for  the  trial  of  this  case,  it  is  true,  no 
doubt,  that  money  demands  are  usually  tried  at  law ;  but  in  this 
case  the  Defendant  Benjamin  Piercy  would  of  course  refuse  to  join 
in  the  action  with  his  brother  the  Plaintiff;  and,  moreover,  the  cir- 
cumstances affecting  the  transaction  could  not  be  so  well  brought 
out  at  law  as  in  equity,  where  the  dissenting  partner  can  be  made 
a  Defendant  to  the  suit. 


(1)  8  Yes.  540. 

(2)  1  East,  48. 

(3)  2  C.  B.  821. 


(4)  7  Beav.  506. 

(5)  1  Euss.  &  My.  191. 

(6)  2  CI.  &  F.  379 ;  8  Bli.  (N.S.)  493. 
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Mr.  Glasse,  in  reply : — 

It  is  for  the  Plaintiff  to  make  out  that  the  property  now  claimed 
by  the  bill  actually  belongs  to  him.  For  all  that  appears  on  this 
bill,  it  may  be  that  he  has  not  at  the  present  time  any  right  to  the 
£10,000,  which  may  have  been  accounted  for  in  the  partnership. 
Under  any  circumstances,  the  remedy  is  not  in  this  Court,  but  in 
a  Court  of  Law,  where  the  Plaintiff  would  be  entitled  to  use  the 
name  of  his  brother  Benjamin  Piercy  to  recover  the  amount  if  it 
is  due  to  him. 

Sir  K.  Malins,  V.C.,  after  stating  the  principal  allegations  in 
the  bill,  continued  : — 

No  complaint  is  made  by  the  Plaintiff  as  to  the  transaction  by 
which  his  brother  Benjamin  Piercy  entered  into  an  agreement  on 
his  behalf  to  receive  the  £54,000  Lloyd's  bonds  in  discharge  of 
the  debt  due  to  the  partnership  from  the  Cambrian  Railway  Com- 
pany. There  is  no  doubt  that  Benjamin  Piercy  was  entitled  to  do 
this  as  one  of  the  ordinary  transactions  of  the  partnership  business. 
Nor  is  there  any  objection  raised  by  the  Plaintiff  to  his  brother 
agreeing  to  hand  over  £4000  of  the  bonds  to  F.  A.  Fynney,  nor  to 
the  sale  to  him  of  the  remaining  £50,000  bonds  for  the  sum  of 
£30,0C0.  Up  to  that  point  the  Plaintiff  adopts  the  transaction, 
and  admits  that  his  brother,  in  pursuance  of  his  duty  as  partner, 
sold  the  bonds  for  what  he  calls  an  adequate  price,  and  he  only 
wants  to  have  his  share  of  the  £30,000,  which  was  £10,000,  he 
being  entitled  to  one- third  of  the  partnership  assets. 

Now,  upon  the  allegations  in  the  bill  up  to  this  point,  I  take  it 
to  be  quite  clear  that,  irrespective  of  any  settlement  of  partnership 
accounts  between  the  Plaintiff  and  Benjamin  Piercy,  the  Plaintiff 
waa  entitled  to  one-third  of  the  purchase-money  of  these  bonds, 
namely,  £10,000  ;  and  of  that  fact,  upon  the  allegations  in  the  bill, 
the  Defendant  Fynney  had  distinct  notice,  or,  in  other  words,  he 
had  notice  that  it  was  a  clear  fund  belonging  to  the  partnership, 
of  which  the  Plaintiff  was  entitled  to  one-third  and  the  Defendant 
Benjamin  Piercy  to  two-thirds.  The  discharge  of  the  debt  was 
within  the  scope  of  a  partner's  authority — that  implied  authority 
which  one  partner  always  has  to  bind  another  in  the  affairs  of  the 
partnership — and,  consequently,  if  this  £30,000  had  been  paid  to 
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V.-O.  M.    Benjamin,  Benjamin  was  in  a  situation  to  give  a  valid  discharge 
1871       for  it.    It  is  clear,  as  a  matter  of  law,  and  it  is  so  laid  down  in 
Pieroy     the  case  of  Nottidge  v.  Prichard  (1),  decided  by  Lord  Brougham, 
Fynney     *^at  ^  *s  w^hin  the  scope  and  authority  of  one  partner,  even  after 

  the  dissolution  of  the  partnership,  to  receive  and  give  a  discharge 

for  a  debt  owing  to  the  partnership.  If  this  money  had  been  paid 
to  Benjamin,  and  Fynney  had  received  a  receipt  for  it,  he  would 
have  been  perfectly  discharged,  and  the  Plaintiff  must  have  looked 
to  his  brother  and  partner  only  for  payment.  But  then  it  is 
alleged  that  the  Defendant  Fynney,  instead  of  paying  the  money, 
insisted  that  he  applied  it  towards  payment  of  debts  or  liabilities 
due  to  him  from  Benjamin  Piercy  personally,  in  which  the  Plaintiff 
was  not  in  any  way  interested  or  concerned,  and  that  the  Plaintiff 
had  never  authorized  or  sanctioned  this  appropriation  of  the  money. 

Now  the  law  is  clearly  settled,  and  authorities  have  been  cited 
on  both  sides  which  shew,  as  I  have  said,  that  a  person  may  pay 
a  debt  owing  to  a  partnership  to  any  one  of  the  partners,  even 
after  its  dissolution  ;  but  it  is  equally  clear,  if  any  person  takes  a 
partner's  bill  or  cheque  for  the  payment  of  a  private  debt  due 
from  one  of  the  partners,  with  a  knowledge  that  the  bill  or  cheque 
or  payment  is  made  without  the  assent  of  the  other  partners,  in 
a  certain  sense  he  becomes  a  party  to  the  fraud  on  the  other  part- 
ners, and  he  cannot  recover  upon  the  bill  or  cheque ;  and  if  he 
receives  the  money  he  cannot  retain  it.  Upon  the  allegations  of 
the  bill,  I  take  it  to  be  clear,  beyond  all  doubt,  that  Fynney  had 
distinct  and  positive  notice  that  this  £30,000  was  a  partnership 
debt  owing  to  the  firm  of  Benjamin  and  Robert  Piercy,  and  upon 
every  principle  of  law,  therefore,  as  well  as  of  equity,  he  was  pro- 
hibited from  entering  into  any  transaction  by  which  the  private 
debt  owing  to  him  (Fynney)  from  Benjamin  Piercy  was  to  be  a 
set-off  against  his  debt.  In  other  words,  he  was  not  at  liberty  to 
allow  the  £30,000,  or  at  least  any  part  of  it  belonging  to  the 
Plaintiff,  to  be  applied  in  payment  of  the  debt  which  was  due,  not 
from  the  Plaintiff,  but  due  from  him,  Benjamin  Piercy.  This  is 
upon  the  general  principle  that  a  partner  has  an  implied  authority 
to  pay  the  partnership  debts ;  but  there  is  no  authority  for  this, 
and  it  is  in  contravention  of  every  principle  of  honesty  that  one 
(1)  2  CI.  &  F.  379 ;  8  Bli.  (N.S.)  493. 
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Fynney. 


partner  should  apply  assets,  not  to  pay  the  partnership  debts,  but  v.-C.  M. 
his  own  individual  liabilities.  1871 

This  being  a  demurrer,  the  facts  stated  upon  the  allegations  of 
the  bill  are  admitted,  and  the  right  of  the  Plaintiff  to  recover  the 
£10,000  is  perfectly  clear ;  therefore  it  resolves  itself  into  this,  and 
that  is  the  ground  of  the  demurrer :  it  is  said  that  it  is  a  question 
for  law  and  not  a  question  for  equity.  I  confess  my  own  impression 
is,  that  it  is  a  question  either  for  law  or  equity.  At  the  same 
time,  I  am  bound  to  say  from  the  cases  cited,  inasmuch  as  the  rule 
of  law  is,  where  a  debt  is  clue  to  two  persons,  they  must  both  be 
Plaintiffs,  and  there  is  great  difficulty  in  pleading  and  proceeding 
where  one  of  the  two  Plaintiffs  has  released  the  debt  for  an  im- 
proper consideration,  I  think  that  that  is  certainly  a  reason  for 
transferring  the  matter  to  this  Court.  I  cannot,  therefore,  allow 
the  demurrer. 

This  is  a  case  which,  according  to  the  allegations  of  the  bill, 
falls  within  the  principle  of  that  class  of  cases  which  says  that  no 
man  can  be  permitted  in  this  Court  to  apply  the  money  of  one 
man  to  pay  the  debts  of  another.  It  is  a  case  in  which  the  money 
of  the  Plaintiff  has  been  applied  by  Benjamin  Piercy  to  pay  his 
own  individual  debt  owing  to  Mr.  Fynney,  with  full  knowledge  on 
the  part  of  Fynney  that  it  was  not  Benjamins  money,  but  the 
money  of  the  Plaintiff.  That  is,  in  my  opinion,  within  the  prin- 
ciple of  Wilson  v.  Moore  (1),  and  that  class  of  cases,  in  which  it 
was  decided  that,  if  a  banker,  or  a  merchant,  or  a  person  of  any 
description  receive  money  in  payment  of  a  debt  which  he  has  good 
reason  to  believe  does  not  belong  to  the  person  who  pays  it,  he 
cannot  retain  it  against  the  person  to  whom  it  belongs,  but  he  must 
return  it.  Here  Fynney  has  received  money  from  Benjamin  Piercy 
which  did  not  belong  to  him,  but  which  belonged  to  the  Plaintiff. 
My  opinion,  therefore,  is,  that  this  bill  is  sustainable.  I  give  no 
opinion  as  to  whether  the  Plaintiff  might  or  might  not  succeed  at  law, 
but  I  am  clearly  of  opinion  that  he  is  entitled  to  sue  in  this  Court ; 
and,  upon  all  these  grounds,  the  demurrer  must  be  overruled. 

Solicitor  for  the  Plaintiff:  Mr.  H.  Shynner. 
Solicitor  for  the  Defendant :  Mr.  J.  B.  Batten. 


(1)  1  My.  &  K.  337. 
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V.-C.M.  In  re  LORD  HOTHAM'S  TRUSTS. 

Trustees — Petition  for  Advice  of  Court — Trust  to  lay  out  Personalty  in  Land — 
May  2G.  Expenditure  on  Estate — Rebuilding  Parsonage. 

II.,  by  his  will,  directed  bis  trustees  to  lay  out  bis  residuary  personalty 
in  the  purchase  of  land  to  go  along  with  certain  settled  property.  The 
settled  property  comprised  an  advowson,  of  which  the  parsonage-house  was, 
at  the  testator's  death,  in  a  ruinous  state,  and  he  was  about  to  rebuild  it : — 

Held,  that  the  trustees  might  properly  lay  out  part  of  the  residuary 
personalty  in  rebuilding  the  house. 

LORD  KOmAM,  by  his  will,  dated  the  25th  of  June,  1868, 
after  reciting  that  by  certain  indentures  of  lease  and  release  of 
the  10th  and  11th  of  February,  1817,  and  of  the  27th  and  28th 
of  April,  1817,  he  was  tenant  for  life  in  possession  of  certain 
estates,  and  that  he  was  entitled  to  a  lien  for  certain  sums  of 
money  upon  the  same  estates,  and  was  also  entitled  to  certain 
other  estates  in  fee  simple,  and  that  he  was  desirous  that  the 
settled  estates  should  be  re-settled  so  as  to  be  enjoyed  for  as  long 
a  period  as  the  law  would  allow  by  the  person  entitled  to  the 
Barony  of  Hotham,  devised  his  real  estate  to  trustees  upon  trust, 
in  case  a  re-settlement  of  the  settled  estates  took  place,  to  settle 
the  same  to  the  same  uses  and  trusts  as  the  settled  estates  should 
be  subject  to  on  re-settlement.  And  he  bequeathed  his  residuary 
personalty  to  the  same  trustees  to  be  laid  out  in  the  purchase  of 
land  to  be  conveyed  upon  the  same  limitations. 

The  testator  died  in  December,  1870,  and  left  a  large  residue 
of  personalty  to  be  invested  in  accordance  with  the  provisions  of 
the  will. 

The  settled  property  comprised  the  advowson  of  the  rectory  of 
Sutton  CranswicJc,  in  the  diocese  of  York.  A  short  time  before 
Lord  Hotham  s  death  the  living  became  vacant,  and  on  the  7th  of 
October,  1870,  he  wrote  a  letter  to  the  Archbishop  of  York,  which, 
after  stating  the  condition  of  the  parish  at  that  time,  continued  as 
follows : — 

"  The  parsonage-house  very  bad,  but  this  I  shall  be  ready  to  put 
into  proper  repair  should  it  be  found  capable  of  reparation,  or  to 
build  a  new  one  suitable  for  the  living,  should  that  be  found  necessary. 
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"  The  late  incumbent  died,  I  think,  three  months  ago,  and  I 
should  have  written  to  your  Grace  sooner  on  this  subject  but  for 
your  visit  to  Scotland.  And  having  now  laid  before  your  Grace, 
with  entire  frankness,  the  existing  state  of  things  in  this  parish,  I 
can  only  say  that  if  among  your  numerous  candidates  for  employ- 
ment you  know  one  likely  to  obtain  influence  over  and  to  reclaim  a 
sadly  neglected  community,  I  shall  be  most  happy  to  present  him." 

Lord  Hotham  died  before  any  appointment  was  made,  and  the 
presentation  lapsed  to  the  Archbishop. 

The  trustees  now  petitioned  to  have  the  opinion  or  advice  of 
the  Court  as  to  whether  they  might,  out  of  the  residuary  estate, 
defray  the  whole  or  any,  and  what  part,  of  the  expense  of  rebuilding 
or  repairing  the  parsonage-house. 

It  appeared  that  it  was  necessary  that  the  house  should  be 
rebuilt. 

Mr.  Pearson,  Q.C.,  and  Mr.  Pemherton,  for  the  Petitioners: — 

The  proposed  expenditure  will  increase  the  value  of  the  advow- 
son,  and  consequently  it  is  for  the  benefit  of  the  persons  entitled 
to  the  estates,  and  a  similar  expenditure  has  been  allowed  on  that 
ground :  In  re  Incumbent  of  Whitfield  (1).  This  case  was  approved 
of  and  followed  by  the  Lords  Justices  in  In  re  Dummers  Will  (2). 

Mr.  Jones-Bateman,  for  the  present  Lord  Hotham,  the  tenant  for 
life  of  the  estates. 

Sir  R.  Malins,  V.C.  :— 

I  am  satisfied  that  Lord  Hotham  intended  to  have  invested  his 
money  in  this  way,  and  would  have  done  so  if  he  had  lived,  and 
under  the  circumstances  I  think  it  a  most  proper  expenditure.  It 
is  one  which  will  increase  the  value  of  the  advowson,  and  there- 
fore of  the  settled  estates,  and  is  consequently  within  the  spirit  of 
the  trust  for  laying  out  personalty  in  land,  and  of  the  cases  cited. 
I  am  therefore  of  opinion  that  the  expenditure  may  properly  be 
made. 

Solicitors  :   Messrs.  Meynell  &  Pemherton ;  Messrs.  Bennett, 
Dawson,  &  Bennett. 

(1)  1  J.  &  H.  610.  (2)  2  D.  J.  &  S.  515. 
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Y.-C.  M.  In  re  KUSSELL  KOAD  PUKCHASE-MONEYS. 

1871  / 

Successive  Incumbrancers — Priority — Legal  Estate  without  Notice — Acquisition 
Jan.  13,  14.  °f  ^e9a^  Reversionary  Term. 

A  legal  estate  to  give  priorities  as  between  incumbrancers  having  equal 
equities  is  not  of  necessity  such  an  estate  as  will  enable  the  holder  to  bring 
ejectment. 

A.,  having  a  legal  term  of  ninety-nine  years  in  a  house,  mortgaged  it  to 

B.  by  way  of  sub-lease,  reserving  a  reversion  of  two  days.  He  then  made  an 
equitable  charge  by  a  memorandum  to  C.  He  then  assigned  the  term  to  D. 
to  secure  a  further  advance.    D.  had  notice  of  B's  incumbrance,  but  not  of 

C.  's.  C.  registered  in  Middlesex,  but  D.  did  not  search  the  register,  and  was 
therefore  not  affected  by  notice  : — 

Held,  by  the  Yice-Chancellor,  that  the  equities  between  C.  and  D.  being 
equal,  the  reversion  of  two  days  which  D.  acquired  by  his  assignment  was  a 
legal  estate  which  entitled  him  to  priority. 

On  appeal,  the  Lords  Justices,  after  hearing  the  question  argued,  expressed 
themselves  not  prepared  to  affirm  this  view,  but  the  matter  was  compromised 
before  they  delivered  judgment. 

the  8th  of  August,  1864,  Lady  Holland  leased  a  piece  of 
ground,  with  a  house  known  as  No.  1,  Russell  Road,  Kensington, 
to  Charles  Frederick  Phelps,  for  ninety-nine  years,  subject  to  a 
ground-rent  of  £10. 

By  an  indenture  of  the  21st  of  February,  1865,  Phelps  mort- 
gaged the  property  to  William  Martyn  for  £1000,  by  underlease, 
for  the  residue  of  his  term,  less  two  days ;  and  by  an  indenture 
dated  the  2nd  of  May,  1867,  indorsed  on  the  previous  deed,  he 
made  a  further  charge  of  £200  in  favour  of  Martyn. 

In  the  year  1866  the  freehold  reversion  in  No.  1,  Bussell  Road, 
and  seven  adjoining  houses,  of  which  Phelps  was  lessee,  were 
purchased  by  him  and  conveyed  to  a  trustee  for  him. 

On  the  1st  of  June,  1867,  Phelps  gave  to  James  Dearie  Padgett 
a  memorandum  in  the  following  words  : — 

"  Charles  Frederick  Phelps,  of  1,  Bussell  Road,  Kensington,  to 
James  Dearie  Padgett,  Pantechnicon,  S.W. 

"In  consideration  of  the  moneys  you  have  advanced  to  me,  or 
may  advance  to  me,  I  hereby  give  you  an  equitable  mortgage  by 
way  of  second  charge  upon  my  freehold  ground-rents,  amounting 
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to  £115  per  annum,  on  eight  houses  situate  in  Russell  Road,  Ken-    V.-C.  M. 
sington,  being  Nos.  1  to  8  inclusive,  the  same  being  already  mort-  1871 
gaged  to  Messrs.  Stilemaii  &  Neate  for  the  sum  of  £2300,  and  I      in  re 
hereby  acknowledge  such  equitable  mortgage  to  be  given  as  a  j^rchase-'** 
-collateral  security  for  the  due  payment  of  all  sums  of  money  paid  moneys. 
by  you,  or  to  be  paid  by  you,  to  me  or  for  me  ;  and  I  further  hereby 
make  over  to  you  all  my  interest  in  the  rentals  of  the  aforesaid 
houses,  due  at  and  after  Midsummer  Day  next,  with  sole  power  to 
receive  the  same  for  your  own  absolute  benefit,  with  a  letter  from 
me  to  the  tenants  empowering  you  so  to  receive  the  same  until 
your  entire  claim  upon  me  or  my  estate  shall  have  been  discharged ; 
and,  finally,  I  agree  to  execute  any  further  document  that  you  may 
consider  necessary  for  confirming  this  when  called  upon.  As 
witness  my  hand,  this  first  day  of  June,  1867. 

"  Witness,  Jas.  W.  Padgett.  "  Chas.  F.  Phelps, 

"  Jas.  D.  Padgett." 

The  mortgage  to  Messrs.  Stileman  &  Neate  was  only  a  charge 
npon  the  ground  rents,  and  did  not  affect  the  present  question. 

By  an  indenture  dated  the  18th  of  April,  1868,  which  recited 
the  indenture  of  the  21st  of  February,  1865,  the  property  com- 
prised in  the  lease  of  the  8th  of  August,  1864,  was  assigned  by 
Phelps  to  Lucius  Henry  Spooner,  for  the  whole  residue  of  the  term, 
by  way  of  mortgage,  to  secure  a  sum  of  £3750  and  interest. 

The  charge  in  favour  of  Padgett  was  duly  registered  in  Middle- 
sex, but  no  notice  of  it  was  given  to  Spooner  when  his  mortgage 
was  made,  and  he  did  not  search  the  register. 

By  an  indenture  of  the  12th  of  November,  1869,  an  assignment 
and  transfer  oiMartyns  mortgage  term  and  debt  was  made  to 
John  Bartley  and  Charles  Saxton. 

On  the  29th  of  August,  1868,  Phelps  was  adjudicated  a  bank- 
rupt ;  but  as  the  amount  advanced  on  the  security  of  the  property 
exceeded  its  value,  no  claim  was  made  by  the  assignee. 

Spooner  now  commenced  negotiations  for  the  sale  of  the  pro- 
perty to  Charles  Leeming,  and,  while  the  negotiations  were  pending, 
notice  of  Padgett's  charge  was  sent  to  the  purchaser,  and  Spooner 
then,  for  the  first  time,  became  aware  of  the  charge.  An  agree- 
ment was  come  to  between  all  the  parties  interested,  and  was  made 
on  the  13th  of  January,  1870,  whereby  the  property  was  agreed 
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Y.-C.  M.  to  be  sold  to  Leeming  for  £2335  ;  and  it  was  further  agreed  that 
1871  the  purchase-money  should  be  applied,  first,  in  paying  off  Messrs. 
jn  re      Bartley  &  Saxton's  charge,  and  that  the  residue,  which  amounted 

RpuKCHfsE'D  t0  £900>  should  be  Paid  int0  Court  under  tLe  Trustee  belief  Act 
moneys.        The  purchase  was  accordingly  completed  on  the  7th  of  March,. 

1870,  and  the  £900  paid  into  Court.  The  costs  of  paying  in  the 
money  being  deducted,  the  actual  balance  paid  in  was  £891  19s.,. 
which  was  invested  in  £946  7s.  Ad.  consols.,  and  Sjpooner  now  peti- 
tioned for  payment  of  the  fund  to  him. 

The  question  to  be  determined  was,  the  right  to  the  fund  in 
Court  as  between  Padgett  and  the  Petitioner.  On  the  face  of  the 
Petition  a  question  was  raised,  whether  the  charge  in  favour  of 
Padgett  operated  upon  anything  more  than  the  ground-rents  of  the 
houses  in  Russell  Road,  but  the  point  argued  on  the  present  occasion 
was,  whether  the  Petitioner,  by  taking  an  actual  assignment,  had 
not  a  legal  estate,  which,  taking  the  equities  between  the  parties  to< 
be  equal,  gave  him  priority ;  and  that  being  determined  in  favour 
of  the  Petitioner,'  the  question  of  what  was  included  in  the  memo- 
randum, on  which  evidence  had  been  gone  into,  was  not  argued. 

Mr.  Pearson,  Q.C.,  and  Mr.  W.  Barber,  for  the  Petitioner : — 

For  the  purpose  of  the  present  question  the  parties  must  be 
treated  as  if  no  sale  had  taken  place,  and  the  contention  had  been 
as  to  priorities  in  a  foreclosure  suit.  The  equities  of  the  parties 
are  therefore  equal,  and  such  being  the  case  the  Petitioner  has 
priority  by  reason  of  having  acquired  a  legal  estate.  The  mort- 
gage to  Martyn  was  by  underlease,  leaving  a  reversion  of  two  days 
in  the  mortgagor,  and  the  mortgage  to  the  Petitioner  was  by 
assignment  of  the  whole  term,  and  he  thereby  acquired  the  rever- 
sion of  two  days,  which  was  a  legal  estate  and  gave  him  priority : 
Morecoch  v.  Dickins  (1).  The  only  difference  between  that  case 
and  the  present  is,  that  here  the  mortgage  was  of  a  leasehold 
interest  instead  of  a  freehold  reversion. 

[They  also  cited  Belcliier  v.  Renfortli  (2).] 

Mr.  Glasse,  Q.C.,  and  Mr.  Everitt,  for  Padgett  :■ — 
The  reversion  in  the  two  days  is  not  such  a  legal  estate  as  gives 
(1)  Amb.  678,  (2)  5  Bro.  P.  C.  292. 
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the  Petitioner  priority.    If  he  had  had  the  reversion  in  fee  con-    V.-C.  M. 
veyed  to  him,  no  doubt  the  case  would  have  been  different.    He  1871 
would  then  have  brought  himself  within  Belehier  v.  Renforth  (1).      jn  re 
Fully  adopting  Morecoek  v.  Biclins  (2),  it  goes  no  further  than  to  ^roh^e^ 
give  priority  to  an  incumbrancer  who  acquires  a  legal  reversion  in  moneys. 
fee.    The  legal  estate,  in  order  to  give  priority,  must  be  such  as 
entitles  its  possessor  to  bring  ejectment.    In  this  Court  prima 
facie  incumbrancers  rank  according  to  priority  in  time,  and  the 
onus  is  upon  the  Petitioner  to  shew  that  he  has  such  a  legal  estate 
as  will  displace  this  priority,  which  gives  a  prior  right  to  redeem, 
and  therefore  a  better  equity  :  Ruper  v.  Harrison  (3).  What  Phelps 
had  to  convey  to  the  Petitioner  was  an  equitable  interest  in  the 
sub-term  granted  to  Martyn,  and  a  legal  interest  in  the  reversion 
of  two  days. 

[The  Vice-Chancellor  : — The  question  of  priority  came  before 
me  lately  in  Hunter  v.  Walters  (4).  Head  v.  Egerton  (5),  which 
has  been  called  a  landmark  of  the  law,  determined  that  where 
one  man  has  the  legal  estate  but  not  the  title-deeds,  and  the 
other  the  title-deeds  but  not  the  legal  estate,  the  Court  will  not 
assist  either  party.  This  case  was  followed  in  Thorpe  v.  Holds- 
worth  (6).] 

In  Newton  v.  Newton  (7)  the  Court  ordered  a  deed  to  be  given 
up  to  the  party  in  whose  favour  a  prior  equitable  title  was 
established. 

The  Court  does  not  give  any  better  equitable  title  to  a  man 
who  has  the  legal  estate,  but  allows  an  incumbrancer  to  protect 
himself  by  getting  in  a  legal  estate  :  Willoughby  v.  WiUougliby  (8). 
Just  so  a  mortgagee  used  to  protect  himself  by  getting  in  an  out- 
standing term.  But  the  reversion  of  two  days  was  not  such  a  legal 
estate.  The  Petitioner  had  simply  an  equitable  right  to  redeem, 
and  a  reversion  of  two  days,  which  would  entitle  him  to  an 
apportionment  of  the  purchase-money  if  the  property  were  sold. 
Moreover,  as  regarded  the  two  days,  Phelps  was  only  a  trustee  for 
Martyn,  and  there  was  notice  on  the  face  of  the  deed  that  he  was 

(1)  5  Bro.  P.  C.  292.  (5)  3  P.  Wms.  280. 

(2)  Amb.  678.  (6)  Law  Eep.  7  Eq.  139. 

(3)  2  K.  &  J.  86.  (7)  Ibid.  4  Oh.  143. 

(4)  Law  Eep.  11  Eq.  292.  (8)  1  T.  E.  763. 
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V.-C.  M.    such  trustee.    Consequently  no  legal  estate  could  be  acquired  by 
1871       means  of  it :  Sharpies  v.  Adams  (1). 

In  re 

Russell  Koad  Mr.  Pearson,  in  reply  : — 
Purchase- 
moneys.  Phelps  mortgages  to  Martyn  for  a  term,  and  then  gives  an  equit- 
able charge  to  Padgett.  Padgett  has,  consequently,  an  equitable 
charge  on  the  whole  of  Phelps'  estate,  subject  to  the  term  carved 
out  of  it  in  favour  of  Martyn.  Then  Phelps  mortgages  his  whole 
term  to  the  Petitioner.  Thus  the  Petitioner  is  the  assignee  for  the 
whole  term,  and  is  the  person  who  in  law  would  have  the  right 
to  bring  ejectment. 

[The  Vice-Chancellor  :  —  Walker's  Case  (2),  explains  very 
clearly  the  difference  between  a  lessee  and  an  assignee.  Between 
lessor  and  lessee  there  are  two  privities — privity  of  estate,  and 
privity  of  contract.  Between  lessee  and  assignee  there  is  only 
one  privity,  that  of  estate.] 

Unless  the  law  as  to  getting  in  legal  estates  is  different  in 
respect  to  terms  of  years  from  what  it  is  in  respect  of  a  fee-simple 
estate,  the  case  is  clear. 

Sir  E.  Malins,  Y.C.  :— 

This  case  involves  a  point  of  very  great  nicety ;  but  the  length 
of  the  argument  has  given  me  an  opportunity  of  carefully  con- 
sidering the  subject  both  here  and  in  private ;  and  the  result  is, 
that  I  think  I  can  dispose  of  it. 

The  transactions  out  of  which  the  question  arises  are  these : — 
In  the  year  1864  Lady  Holland  granted  a  lease  of  the  property, 
the  subject  of  this  mortgage,  to  one  Phelps  for  ninety-nine  years, 
thereby  giving  him  a  legal  term.  In  the  following  year  Phelps, 
desiring  to  raise  money,  applied  to  a  gentleman  named  Martyn  to 
lend  him  £1000.  Mr.  Martyn  agreed  to  take  a  mortgage,  and 
the  usual  course  was  adopted ;  Phelps,  instead  of  assigning  the 
whole  term,  demised  for  ninety-nine  years,  less  two  days,  retaining 
the  reversion  of  two  days  in  himself.  The  object  of  that  course,  as 
is  plain,  was  to  prevent  the  creation  of  a  privity  of  estate  between 
the  lessor,  Lady  Holland,  and  the  mortgagee,  Mr.  Martyn,  which 
(1)  32  Beav.  213.  (2)  3  Rep.  22  a. 
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would  have  made  him  liable  to  the  performance  of  the  covenants    V.-C.  M. 
and  the  payment  of  the  rent,  it  being  settled,  as  is  well  known,  in  1871 
Walkers  Case  (1),  that  between  lessor  and  lessee  there  are  two  J^re 
privities :  privity  of  contract  by  virtue  of  the  covenants,  the  lia-  Epcrchase-D 
bility  upon  which  the  lessee  can  never  get  rid  of  without  the  moneys. 
consent  of  the  lessor;  and  privity  of  estate,  which  is  got  rid 
of  by  assigning  over.    And  there  is,  therefore,  this  difference 
between  an  original  lessee  and  an  assignee,  that  the  latter  can  get 
rid  of  his  liability  wThich  arises  solely  from  privity  of  estate,  while 
the  original  lessee  cannot  do  so. 

Then  Phelps,  desiring  to  raise  more  money,  applied  to  Mr. 
Padgett,  who,  having,  I  assume,  notice  of  Martyns  mortgage,  took 
a  mere  written  charge  on  the  property,  which,  however,  as  between 
the  parties,  was  a  mortgage  just  as  good  and  as  effective  in  this 
Court  as  an  actual  demise.  Padgett  also  took  the  precaution — 
which  in  principle  ought,  in  my  opinion,  to  give  him  priority — of 
registering  his  security  in  the  Middlesex  Registry.  If  the  question 
had  not  been  concluded  by  authority,  I  should  have  been  of  opinion 
that,  upon  principle,  a  diligent  man  who  registers  his  security 
ought  to  have  priority,  and  it  ought  to  be  the  duty  of  a  man 
dealing  subsequently  with  the  property  to  search  the  register. 
But  by  Morecock  v.  Dickins  (2),  following  a  previous  decision  of 
Lord  Camden,  it  was  decided  that  it  is  not  negligence  not  to 
search  the  register,  and  that  a  man  has  not  notice  who  does 
not  look  at  the  register.  Therefore  the  registration  makes  no 
difference. 

Now,  I  have  always  understood,  and  still  understand,  that  a 
termor  for  years  making  an  underlease  retains  in  himself  the 
whole  estate.  Therefore  the  whole  estate  being  in  Phelps,  Padgett 
has  a  charge  upon  the  reversion  of  the  two  days,  which,  according 
to  the  reasons  I  have  stated,  is  the  whole  term.  He  has  a  sort  of 
equitable  estate  during  the  currency  of  the  underlease  to  Martyn, 
and  an  equitable  charge  on  Phelps1  legal  reversion  of  two  days. 

Now  comes  the  transaction  which  raises  the  unfortunate  ques- 
tion, which  of  two  innocent  parties  is  to  suffer.  Phelps  applies  to 
Spooner.  He  knew  of  Martyns  security,  but  not  of  Padgett's,  and 
took  an  assignment  of  the  whole  term  which  remained  vested  in 
(1)  3  Rep.  22  a.  (2)  Amb.  678. 
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T.-O.  M.    PJielps.    Now,  to  see  what  the  term  was,  take  the  test  of  privity. 
1871       Lady  Holland  could  have  had  no  remedy  against  Martyn,  because 
jn  re      he  was  only  sub-lessee ;  and  suppose  she,  having  granted  the  lease, 
KPxjSh^eAD  conveye(i  ^ne  reversion  in  fee  only,  her  assignee  of  the  reversion 
moneys,     would  have  been  in  no  better  position.    But  with  regard  to 
Spooner,  who  was  the  assignee  of  the  whole  term,  there  would 
have  been  a  privity  of  estate  between  him  and  the  assignee  of  the 
reversion.    It  seems  to  me  upon  every  principle  that  a  man  who 
has  a  term  of  years,  and  out  of  that  carves  a  shorter  term,  retains 
the  original  term  in  himself.    This  ninety-nine  years'  term  is  the 
tenure  on  which  the  bulk  of  property  in  this  great  town  is  held. 
And  if  a  man  having  a  term  for  ninety-nine  years  in  a  house,  and 
not  desiring  to  occupy  it,  lets  it  for  seven  years,  he  clearly  has 
vested  in  him  the  term  of  ninety-nine  years,  and  to  that  term  the 
sub-lease,  and  the  rents  and  covenants  contained  in  it,  will  be 
incident;  and  if  he  grants  the  reversion,  between  the  assignee 
and  the  original  lessor  there  will  be  privity  of  estate,  and  each 
of  them  can  sue  the  other  upon  the  covenants  contained  in  the 
lease. 

In  law  the  duration  of  a  term  is  immaterial,  and  a  term  for 
twenty-one  years  is  as  great  an  estate  as  one  for  21,000  years. 
The  distinction  is  between  a  chattel  interest,  which  is  a  term  for 
years,  and  a  freehold  interest.  A  freehold  interest  of  the  smallest 
duration  is  greater  in  the  contemplation  of  law  than  the  longest 
term.  Upon  this  principle  the  reversion  of  two  days  which  is 
retained  is  the  estate,  and  so  long  as  it  is  retained  the  privity  of 
estate  is  not  destroyed. 

Then,  applying  these  principles,  what  are  the  respective  posi- 
tions of  these  two  mortgagees?  Padgett  undoubtedly  has  an 
equitable  charge  upon  all  that  Phelps  could  convey  to  him,  and  a 
right  to  call  upon  Phelps  to  convey  that  legal  estate  to  him,  and 
might  have  enforced  it  by  bill,  but  he  did  not  do  so.  Spooner  is 
an  assignee  of  Phelps  for  valuable  consideration  without  notice  of 
Padgett's  charge.  He  has,  consequently,  in  every  respect  as  good 
an  equity  as  Padgett.  Has  he  anything  better?  He  has  an 
actual  assignment  of  all  that  remained  in  Phelps,  which,  for  the 
reasons  I  have  stated,  was  the  whole  of  the  original  term  which 
Lady  Holland  granted. 
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But  there  was  a  point  very  much  argued  by  Mr.  Glasse  and     V.-C.  M. 
Mr.  Everitt,  which  illustrates  how  very  difficult  it  is  to  lay  down  1871 
absolute  and  general  rules.    The  general  rule  is,  that  in  the  case  of      jn  re 
equal  equities  between  mortgagees  without  notice  the  one  who  has  RpurchaseAD 
the  legal  estate  will  prevail ;  and  it  was  argued  that  the  legal  estate,  moneys. 
to  give  priority,  must  be  such  as  will  entitle  the  party  to  recover 
in  ejectment.    But  that  can  hardly  be ;  for  suppose  A.,  seised  in 
fee  of  a  large  estate,  creates  an  equitable  charge  for  £10,000  in 
favour  of  B.  by  a  written  memorandum,  and  then  goes  to  another 
person  who  has  no  notice  of  this  charge,  and  raises  money  by  way 
of  mortgage,  and  conveys  the  fee,  nobody  will  doubt  that  the 
second  mortgagee  has  priority.    But  the  land  which  is  the  subject 
of  the  mortgage  is  probably  in  the  possession  of  tenants  against 
whom  there  is  no  right  to  maintain  ejectment,  and  what  is  mort- 
gaged is  in  fact  the  reversion.    The  mortgagee  has  the  freehold  in 
possession,  but  not  the  land  in  jDossession.    Yet  no  one  doubts 
that,  under  these  circumstances,  both  incumbrancers  have  equal 
equities ;  but  one  has  something  more,  and  that  is  the  legal  estate  ; 
and,  whatever  the  nature  and  extent  of  the  legal  estate,  it  gives 
him  priority. 

Upon  the  same  principle,  it  appears  to  me,  as  between  these 
innocent  parties  (I  am  sorry  for  the  position  of  one  of  them),  that 
Spooner,  by  taking  an  assignment,  has  put  himself  in  a  position  of 
priority  over  Padgett. 

With  regard  to  the  argument  that  Padgett  had  a  better  equity 
by  reason  of  his  right  to  redeem  Martyn,  it  is  true  that  if  he  had 
redeemed  him  that  would  have  given  him  priority — that  is,  if  he 
had  got  in  the  legal  estate.  But  Spooner  had  the  same  right,  and 
in  the  result  neither  of  them  got  it  in.  Therefore  the  parties 
remained  just  as  they  were.  And  anything  short  of  actually  get- 
ting in  the  legal  estate  is  immaterial,  for  in  Belchier  v.  Pen- 
forth  (1)  the  first  point  decided  was,  as  expressed  by  Lord  Keeper 
Northington  (2)  :  "  A  third  mortgagee,  having  lent  his  money  with- 
out notice  of  a  second,  may,  by  paying  off  the  first,  hold  the  estate 
against  the  second  till  he  has  been  paid  what  is  due  to  him  upon 
both.  This  is  what  Lord  Rale  called  the  '  tabula  in  naufragio, 
and  it  has  continued  to  be  the  practice  ever  since  without  any 
(1)  5  Bro.  P.  C.  292.  (2)  1  Eden,  529. 
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V.-C.  M.     variation."    This  case  was  followed  by  Robinson  v.  Davison  (1),  in 
1871      which  the  same  point  arose ;  and  it  was  held  that,  notwithstanding 
In  re      a  suit  by  a  second  mortgagee  to  get  in  the  legal  estate,  the  third 
EPukch^e-D  mortgagee  is  at  liberty  pending  that  suit  to  buy  it  up  and  get  it 
moneys.    jn#    The  rights  of  the  parties  are  represented  here  by  the  moneyr 
and  the  consequence  will  be  that  Spooner  will  take  it. 


Mr.  Padgett  appealed  from  the  Vice-Chancellor's  decision,  and- 
the  question  was  argued  before  the  Lords  Justices  on  the  13th 
and  22nd  of  April.  At  the  close  of  the  arguments  on  the  lattei? 
day  the  Lord  Justice  James  observed  that  their  Lordships  were 
not  then  prepared  to  affirm  the  decision  of  the  Vice-Chancellor  on 
the  point  of  law,  and  therefore  desired  that  the  question  should 
be  argued  whether,  on  the  construction  of  Padgett's  charge,  it 
included  anything  more  than  the  ground-rents. 

May  1.  The  Petition  was  in  the  paper  to  be  argued ;  but  in 
the  meantime  an  agreement  for  a  compromise  had  been  come  to,, 
and  an  order  was  taken  by  consent  for  a  division  of  the  fund,  and. 
consequently  no  judgment  was  delivered  by  the  Lords  Justices. 

Solicitors :  Messrs.  Mackenzie,  Trinder,  &  Co. ;  Mr.  Pearpoint. 


In  re  BEAUMONT'S  MOBTGAGE  TBUSTS. 

1871 

Mortgage — Power  of  Sale — Sale  by  Mortgagee,  with  an  Exception  of  Minerals — - 
25  &  26  Vict.  c.  108 — Service  of  Petition  on  subsequent  Mortgagees. 

Mortgagees  are  within  the  Confirmation  of  Sales  Act,  and  may  have  liberty 
to  sell  under  their  power  of  sale,  with  a  reservation  of  the  mines  and  minerals- 
in  the  land  sold,  and  incidental  powers  of  working  them. 

It  is  not  necessary  for  mortgagees,  in  order  to  exercise  the  power  of  sell- 
ing with  such  a  reservation,  to  serve  the  Petition  on  any  subsequent 
incumbrancers. 

By  an  indenture,  dated  the  19th  of  November,  1858,  certain  pro- 
perty, consisting  of  an  estate  at  Darfield,  in  the  county  of  York,. 


(1)  1  Bro.  C.  C.  63. 
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and  all  minerals,  veins,  beds  or  strata  of  coal  and  clay  lying  there-    V.-C.  M. 
under,  and  the  rents  and  royalties  reserved  and  made  payable  to  1871 
certain  lessees  under  a  lease  for  twenty-one  years,  dated  the  6th      jn  re 
of  December,  1856,  was  mortgaged  to  certain  trustees  to  secure  ^o™^ge 
£26,000  advanced  by  them,  subject  to  any  future  lease  for  a  term  Trusts. 
not  exceeding  twenty-one  years,  to  take  effect  in  possession,  and 
reserving  a  rent  to  the  person  entitled  to  the  legal  estate.  The 
mortgage  deed  contained  the  usual  power  of  sale. 

The  lease  of  the  6th  of  December,  1856,  was  of  the  coal  under 
part  of  the  estate.  It  was  surrendered  in  May,  1867,  and  a  new 
lease  granted  by  the  mortgagees  and  the  mortgagor  for  the  term 
of  forty-five  years  from  the  1st  of  April,  1866.  There  were  some 
valuable  beds  of  clay  on  the  estate  which  had  never  been  leased, 
but  were  worked  by  the  mortgagor. 

The  mortgagees  now  proposed,  with  the  consent  of  the  mort- 
gagor, to  sell  under  their  power,  and  it  was  thought  expedient  to 
sell  the  minerals  separately  from  the  land. 

They  and  the  mortgagor  accordingly  joined  in  presenting  a 
Petition  under  the  Confirmation  of  Sales  Act  (25  &  26  Vict.  c.  108), 
praying  in  effect  for  liberty  to  exercise  the  power  of  sale  of  the 
land  comprised  in  the  security,  with  a  reservation  of  the  coals, 
mines,  beds  of  clay,  and  minerals  therein,  and  incidental  rights  of 
working  the  same. 

There  were  some  subsequent  mortgagees,  but  they  were  not 
served. 

Mr.  Dickens,  for  the  Petitioners  : — 

A  first  mortgagee  with  a  power  of  sale  can  make  a  good  title 
without  the  subsequent  incumbrancers,  and  it  is  no  more  neces- 
sary to  serve  them  with  a  Petition  under  this  Act  than  bene- 
ficiaries entitled  in  remainder  after  a  life  estate  on  a  Petition 
by  trustees  having  a  power  to  sell  with  consent  of  the  tenant 
for  life,  in  which  case  service  is  unnecessary :  In  re  Pryse's 
Estates  (1). 

It  has  been  questioned  whether  mortgagees  are  within  the 
Act,  but  such  an  order  has  been  made  upon  a  Petition  by  mort- 
gagees. 

(1)  Law  Kep.  10  Eq.  531. 
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v.-o.  m.    Sir  K.  Malins,  V.C.  :— 

My  opinion  is,  that  the  Act  was  intended  to  include  mortgagees. 


In  re  It  begins  by  reciting,  that  "  Whereas  trustees  and  others,  in  the 
Mortgage S  intended  exercise  of  trusts  or  powers  authorizing  them  to  dispose 
Trusts.  q£  jan(j  ^  gaje^  exchange,  partition,  or  enfranchisement,  have  dis- 
posed of  land  subject  to  such  trusts  or  powers,  with  an  exception 
or  reservation  of  minerals."  Now,  I  am  at  a  loss  to  understand 
why  "  others  "  should  not  include  mortgagees,  and  I  think  it  should 
be  held  to  do  so. 

Then  the  Act  provides,  by  sect.  2,  that  "  Every  trustee  and  other 
person  now  or  hereafter  to  become  authorized  to  dispose  of  land 
by  way  of  sale,  exchange,  partition,  or  enfranchisement,  may, 
unless  forbidden  by  the  instrument  creating  the  trust  or  power,  so 
dispose  of  such  land,  with  an  exception  or  reservation  of  any 
minerals." 

I  am  therefore  of  opinion  that  every  mortgagee  standing  behind 
another  mortgagee  is  bound  to  know  that  the  prior  mortgagee  may 
sell  the  land  comprised  in  the  security,  with  an  exception  of  the 
minerals.    The  order  will  therefore  be  as  prayed. 


Solicitors :  Messrs.  Gadsden  &  Trelierne. 
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KIDD  v.  BOONE.  v.-c.  B. 

1871 

Administration — Specialty  Debt — Arrears  of  Interest  accrued  due  since  Testator's 

Death — Bond — Liability  under  an  Agreement  by  Deed  to  enter  into  a  Covenant  April  27. 
to  pay  Bent  and  make  Bepairs. 

By  an  agreement  under  seal,  E.  covenanted  with  B.,  his  executors  and 
administrators,  that  he  would  at  any  time  thereafter,  at  the  request  of  B., 
his  executors,  administrators,  or  assigns,  execute  a  demise  of  certain  freeholds 
for  the  term  of  twenty-one  years,  at  the  yearly  rent  of  £180,  which  lease 
should  contain  a  covenant  to  keep  the  premises  in  good  and  substantial  repair, 
and  all  other  usual  covenants  ;  and  B.  thereby,  for  himself,  his  executors,  or 
administrators,  covenanted  with  E.,  whenever  thereto  requested  by  E.,  to 
accept  such  lease,  and  execute  a  counterpart  thereof. 

Under  this  agreement  B.  entered  and  paid  rent  until  his  death  (which  took 
place  before  the  1st  of  January,  1870),  and  after  his  death  his  widow  and  legal 
personal  representative  entered  and  paid  rent.  No  lease  was  ever  executed, 
and  no  such  request,  as  above-mentioned,  was  ever  made  by  either  party. 
Since  B?s  death  rent  had  accrued  due,  and  a  sum  was  required  for  repairs  : — 

Held,  that  the  liability  under  the  deed  was  from  the  first,  and  still  was,  a 
specialty  ;  hence,  that  a  claim  by  E.  for  the  sums  due  for  arrears  of  rent  and 
dilapidations  under  the  covenants  agreed  to  be  entered  into  by  B.  were  debts 
by  specialty  against  his  estate. 

Whether  an  arrear  of  rent  accruing  due  after  the  death  of  a  lessee  by 
lease  or  parol  (dying  before  the  1st  of  January,  1870),  ranks  as  a  specialty 
debt  against  his  estate,  quaere. 

TillS  was  a  claim  by  William  Henry  Evans,  in  answer  to  the 
usual  advertisement  for  creditors,  which  had  been  issued  by  the 
Chief  Clerk  after  a  decree  in  the  suit,  which  was  a  creditors'  suit 
for  the  administration  of  the  estate  of  Edivard  Boone,  deceased. 

The  estate  was  insufficient  to  pay  creditors  in  full;  and  the  object 
of  the  claimant  was  to  have  the  claim  allowed  as  a  specialty  debt. 

Prior  to  the  13th  of  April,  1859,  a  partnership  existed  between 
Edivard  Boone,  the  testator,  and  Edward  Evans,  as  ironmongers, 
at  Neath.  Edward  Evans  died  on  that  day  intestate,  and  adminis- 
tration was  granted  to  his  brother,  W.  H.  Evans,  the  claimant. 

By  a  bond,  dated  the  30th  of  September,  1860,  Edward  Boone, 
the  testator,  became  bound  to  William  Henry  Evans,  the  claimant, 
in  the  penal  sum  of  £6356  4s.  8d.,  the  bond  being  conditioned  to  be 
void  if  Boone,  his  heirs,  executors,  or  administrators,  should  pay  or 
cause  to  be  paid  to  Evans,  his  executors,  administrators,  or  assigns, 
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V.-O.  B.    the  sum  of  £2678  2s.  4cZ.,  on  the  days,  times,  and  in  manner 
1871       following :  that  is  to  say,  £500  on  the  1st  of  February,  1861  ; 
^D      £500  on  the  1st  of  August,  1861  ;  £500  on  the  1st  of  May, 
Bo^e      1862;  £500  on  the  1st  of  May,  1863;  and  £678  2s.  4d.  on  the 

  1st  of  May,  1864 ;  with  interest  on  the  £2678  2s.  4c?.,  or  so  much 

thereof  as  should  from  time  to  time  remain  due,  at  the  rate  of 
£5  per  cent.,  to  be  paid  half-yearly  on  the  30th  of  March  and  the 
30th  of  September  in  each  year,  so  long  as  any  such  interest 
should  continue  payable,  the  first  payment  to  be  made  on  the  30th 
of  March  then  next  ensuing  ;  and  if  Boone,  his  heirs,  executors,  or 
administrators,  should  also  pay  to  Evans,  his  executors,  adminis- 
trators, or  assigns,  on  the  1st  of  May,  1865,  the  further  sum  of 
£500,  with  interest  thereon  from  the  date  of  the  bond,  at  the  rate 
aforesaid.  If  default  should  be  made  in  payment  "  of  any  one  of 
such  instalments,  or  of  any  part  of  any  one  of  such  instalments,  or 
of  any  portion  of  such  interest  as  aforesaid,"  for  the  space  of  one 
calendar  month  after  the  same  should  have  become  due,  then  the 
bond  was  to  be  in  full  force  and  virtue,  and  the  whole  of  the  prin- 
cipal sum  of  £3178  2s.  4cZ.  (or  of  so  much  thereof  as  should  not 
have  been  previously  paid  off  and  discharged),  together  with  the 
interest  accrued  due  in  respect  thereof,  was  forthwith  to  become 
due  and  payable  to  Evans,  his  executors,  administrators,  or  assigns. 
It  was  provided  that  in  case  the  £2678  2s.  4cZ.  and  interest  should 
have  been  duly  paid  by  Boone,  his  heirs,  executors,  or  administra- 
tors, to  Evans,  his  executors,  administrators,  or  assigns,  by  the 
instalments  and  at  the  times  thereinbefore  appointed,  then  the 
£500  so  appointed  and  agreed  to  be  paid  on  the  1st  of  May,  18(  5, 
and  interest,  was  to  be  given  up  and  relinquished  by  Evans,  his 
executors,  administrators,  or  assigns,  to  Boone,  his  heirs,  executors, 
or  administrators,  and  the  bond  was  to  be  forthwith  given  up  to 
him  to  be  cancelled. 

By  a  deed  of  arrangement  entered  into  on  the  same  day  be- 
tween the  same  parties,  after  reciting,  amongst  other  things,  that 
a  settlement  of  accounts  had  recently  been  come  to  between 
them,  at  which  it  was  agreed  by  and  between  them  that  Evans 
should  purchase  and  take  to  the  share  and  interest  of  Boone  in 
certain  freehold  hereditaments  and  premises  at  Neath  (which 
formed  part  of  the  assets  of  the  partnership)  and  fixtures  at  the 
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price  of  £1600,  of  which  £1200  should  be  retained  by  Evans  for    V.-C.  B. 
the  purpose  of  paying  off  a  mortgage  debt,  and  £400  should  be  1871 
retained  by  Evans  in  part  payment  and  satisfaction  of  the  sum  of 
£3578  2s.  4:d.  after  mentioned;  and  that  Boone  should  pay  to  v. 

Evans  as  such  administrator  as  aforesaid,  for  the  purchase  of  the   ' 

stock-in-trade  and  fixtures,  and  in  satisfaction  and  discharge  of  all 
moneys  advanced  by  Edward  Evans  for  the  purchase  of  the  free- 
holds and  fixtures,  and  the  erection  of  buildings  thereon,  over  and 
above  his  proper  proportion  of  the  outlay  made  for  those  purposes, 
the  sum  of  £3578  2s.  4d.,  towards  which  the  aforesaid  sum  of  £400 
should  be  retained  and  applied  by  Evans  (the  claimant) ;  and  that 
the  payment  by  Boone,  his  executors  and  administrators,  of  the 
balance  of  £3178  2s.  4d.  by  certain  instalments  thereinafter  men- 
tioned should  be  secured  by  bond,  "  with  a  condition  nevertheless 
that  the  last  instalment  of  £500  part  thereof  shall  be  given  up  and 
relinquished  in  the  event  of  the  prior  instalments  with  interest 
thereon  being  duly  paid ;"  and  also  reciting  the  above-mentioned 
bond,  and  that  it  had  been  executed  previously  to  the  execution  of 
the  then  present  indenture ;  it  was  witnessed  (amongst  other 
things)  that  it  was  thereby  agreed  and  declared  between  the  said 
parties,  and  W.  E.  Evans,  thereby,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  covenanted  with  Boone,  his  heirs,  exe- 
cutors, and  administrators,  that  in  case  Boone,  his  heirs,  executors, 
or  administrators,  should  well  and  truly  pay  to  Evans,  his  execu- 
tors, administrators,  or  assigns,  the  said  sum  of  £2678  2s.  4d, 
secured  by  the  above-mentioned  bond,  upon  or  at  the  days  or  times 
by  the  bond  appointed,  or  within  one  calendar  month  thereafter,  with 
interest  as  in  the  bond  provided,  the  sum  of  £500  so  as  aforesaid 
appointed  to  be  paid  by  E.  Boone  to  Evans  on  the  1st  of  May,  1865, 
and  the  interest  thereof,  should  not  be  payable,  and  Evans,  his  execu- 
tors, administrators,  or  assigns,  should  not  enforce  payment  thereof 
respectively,  and  should  release  Boone,  his  heirs,  executors,  and 
assigns  from  the  payment  thereof  respectively,  and  should  deliver 
up  the  bond  to  Boone,  his  heirs,  executors,  or  administrators,  to  be 
cancelled.  And  it  was  further  witnessed  that  W.  H.  Evans  thereby, 
for  himself,  his  |heirs,  executors,  and  administrators,  covenanted 
with  Boone,  his  executors  and  administrators,  that  he,  Evans,  his 
heirs  or  assigns,  would  at  any  time  thereafter,  at  the  request  and 
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V.-C.  B.  expense  of  Boone,  his  executors,  administrators,  or  assigns,  execute 
1871  a  valid  and  effectual  demise  of  all  and  singular  the  said  freehold 
hereditaments  to  Boone,  his  executors,  administrators  or  assigns, 
Boone  ^or  ^e  *erm  °f  twenty-one  years,  to  be  computed  from  the  29th  of 
  September  then  instant,  at  the  yearly  rent  of  £180,  payable  half- 
yearly,  "  which  said  lease  shall  contain  a  covenant  to  keep  the 
said  buildings  and  premises  in  good  and  substantial  repair  during 
the  said  term,  and  shall  contain  all  other  covenants  and  stipula- 
tions usual  in  leases  of  a  like  nature."  And  Boone,  for  himself,  his 
executors  or  administrators,  thereby  covenanted  with  Evans,  his 
heirs  and  assigns,  whenever  thereto  requested  by  Evans,  his  heirs  or 
assigns,  "  to  accept  such  lease,  and  to  execute  a  counterpart  thereof." 

From  the  date  of  this  bond  and  deed,  Boone  entered  into  pos- 
session of  the  freeholds,  and  remained  in  possession  of  them  as 
tenant  from  year  to  year  upon  the  terms  of  the  above  covenant 
until  his  death,  which  took  place  on  the  30th  of  April,  1869. 
Afterwards  his  widow  and  legal  personal  representative  entered 
into  possession,  and  so  remained  until  the  date  of  the  order  below 
mentioned,  but  no  rent  had  been  paid  since  Lady  Day,  1869. 

Boone  did  not  pay  any  of  the  stipulated  instalments  on  the 
days  and  in  the  manner  pointed  out  by  the  bond ;  but  he  paid  the 
following  sums:  viz.,  on  the  22nd  of  February,  1861,  £500;  on 
the  19th  of  October,  1861,  £500 ;  on  the  29th  of  November,  1862, 
£250  ;  on  the  26th  of  May,  1863,  £250 ;  on  the  23rd  of  January, 
1864,  £178 ;  on  the  27th  of  February,  1864,  £178  2s.  U. ;  on  the 
13th  of  May,  1864,  £143  17s.  Sd. ;  on  the  7th  of  November,  1864, 
£178  2s.  4d. ;  on  the  26th  of  November,  1866,  £100 ;  and  on  the 
26th  of  February,  1867,  £100.  These  payments  amounted  together 
to  £2378  2s.  U.,  being  £300  short  of  the  £2678  2s.  U. 

Under  the  above  circumstances  a  threefold  claim  was  made : 
first,  for  the  arrears  of  rent ;  secondly,  for  a  sum  of  £310  in  respect 
of  the  want  of  repairs,  for  the  execution  of  which  the  lease  was  to 
have  contained  a  covenant,  as  above  stated ;  and,  thirdly,  for  a 
sum  of  £800,  being  the  £300  unpaid  as  above  (upon  which  £16  5s. 
was  also  demanded  for  interest  from  the  30th  of  September,  1868), 
and  the  final  instalment  of  £500  stipulated  for  by  the  bond  in  case 
the  instalments  were  not  regularly  paid  (upon  which  £227  Is.  Sd. 
was  demanded  for  interest  from  the  30th  of  September,  1860). 
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With  reference  to  the  latter  branch  of  the  claim,  several  documents     V.-C.  B. 
coming  out  of  the  possession  of  the  testator's  widow  were  put  in  1871 
evidence.    One  in  particular  was  a  memorandum,  dated  "  Neath,  kTdd 
5/1/55,"  in  the  handwriting  of  Edward  Evans.    This  paper  was  boone. 

inclosed  in  an  envelope  addressed  to  William  H.  Evans,  and   

indorsed  with  the  words,  "  Only  to  be  opened  in  case  of  my  not 
returning  from  Norway."  It  was  in  the  form  of  a  letter  to  the 
claimant,  and  began  thus :  "  As  in  the  event  of  my  dying  without 
a  will  all  my  property  will  devolve  upon  thee,  I  leave,  as  below,  a 
few  memoranda  of  what  I  should  wish  thee  to  do  with  a  part  of  it." 
Then  followed  a  number  of  appropriations  of  various  sums,  amongst 
which  was  the  following:  "£500  I  should  wish  given  to  my  partner 
and  cousin,  E.  Boone!' 

Extracts  were  also  read  from  a  long  correspondence  which  passed 
between  Edward  Evans  and  Boone,  but  in  the  result  they  were  not 
considered  by  the  Court  to  be  of  importance  to  the  decision. 

The  Chief  Clerk,  on  the  23rd  of  March,  1870,  made  a  memoran- 
dum that  the  Defendant,  the  widow,  was  to  be  at  liberty,  in  pur- 
suance of  an  order  of  the  29th  of  September,  1869,  to  deliver  up 
possession  of  the  premises  to  the  claimant  on  the  25th  of  March, 
1870 ;  the  claimant,  by  his  solicitor,  waiving  any  claim  for  rent  sub- 
sequent to  that  day  ;  but  such  delivery  was  to  be  without  prejudice 
to  any  question  on  the  claim. 

The  claim,  to  the  extent  of  the  £300  remaining  unpaid  out  of 
the  instalments,  was  not  disputed. 

Mr.  Willcoclc,  Q.C.,  and  Mr.  James  G.  Wood,  for  the  claimant : — 

That  an  arrear  of  rent  for  land  demised,  whether  by  deed  or 
parol,  is  of  equal  degree  with  specialty  debts  appears  from  the 
judgment  of  Baron  Wood  in  the  Exchequer:  Thompson  v.  Thomp- 
son (1),  followed  by  Clough  v.  French  (2),  and  Vincent  v.  Godson  (3)  ; 
and  that  the  holding  under  this  agreement  was  originally  a  tenancy 
at  will,  converted  by  payment  of  rent  into  a  tenancy  from  year 
to  year,  is  shewn  by  Chapman  v.  Towner  (4)  ;  Brashier  v. 
Jaclxson  (5). 


(1)  9  Price,  464,  471. 

(2)  2  Coll.  277. 


(3)  4  D.  M.  &  G.  546,  551. 

(4)  6  M.  &  W.  100. 
(5)  6  M.  &  W.  549. 
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Independently  of  the  rule  of  law,  we  have  here  a  special  agree- 
ment to  covenant  to  pay  this  rent.  An  agreement  under  seal  to 
give  a  security  which  would  create  a  specialty  debt  itself  creates 
a  specialty  debt:  Saunders  v.  Milsome  (1). 

The  like  reasoning  applies  to  the  dilapidations. 

With  regard  to  the  £800,  the  liability  of  the  estate  to  the  extent 
of  the  £300  is  not  disputed.  As  to  the  £500,  the  event,  on  the  occur- 
rence of  which  the  liability  was  to  arise — viz.,  the  non-payment  of 
the  instalments — has  arisen,  and  the  liability  has  never  been  waived. 

Mr*  Kay,  Q.C.,  and  Mr.  Renshaw,  for  the  Plaintiff,  representing 
the  simple  contract  creditors  : — 

We  admit  that,  under  a  tenancy  acquired  by  mere  occupation 
and  payment  of  rent,  arrears  of  rent  fallen  due  in  the  lifetime  of  a 
testator  rank  as  a  specialty  against  his  estate,  but  it  is  otherwise 
as  to  rent  which  has  accrued  since  his  death,  during  the  occupa- 
tion of  his  representatives.  This  appears  from  WentivortJis  Office 
and  Duty  of  Executors  (2). 


(1)  Law  Rep.  2  Eq.  573,  575. 

(2)  14th  Ed.  1829,  by  Jeremy, 
pp.  284,  et  seq. 

The  whole  passage  is  as  follows : — 
"  Now  between  a  debt  by  obligation 
and  a  debt  for  rent  or  damages  upon  a 
covenant  broken,  I  conceive  no  differ- 
ence, nor  any  priority  or  precedency ; 
but  it  is  at  the  executor's  discretion  to 
pay  first  which  he  will,  as  if  all  were 
by  bond  (12).  So  also  of  rents  behind 
and  unpaid,  as  I  conceive ;  but  touch- 
ing them,  principally  intending  rents 
upon  leases  for  years,  divers  considera- 


"(12)  Com.  Dig.  Adm.  c.  2;  Salk. 
326  ;  Cro.  El.  232 ;  3  Burr.  183, 1384; 
1  P.  Wms.  429.  And  whether  the 
lease  be  by  deed  or  parol,  it  is  imma- 
terial; for  the  debt  arises  from  the 
profits  of  land,  and  is  therefore  con- 
sidered as  a  specialty  debt  .  .  ." 

(1)  The  marginal  note  here  is :  "  Cro. 
Jac.  238.  Lard  Rich  v.  Franh,  ad- 
ministrator, for  rent  due  after  the 


tions  are  to  be  had,  and  some  distinc- 
tions to  be  made.  As  first,  between 
rent -behind  at  the  time  of  the  testator's 
death,  of  which  that  before  said  is  to 
be  understood,  and  that  which  groweth 
behind,  after ;  next,  between  suit  for 
the  rent  by  action  of  debt,  and  distress, 
and  avowry.  As  to  the  first  difference, 
if  the  rent  grew  due  since  the  testator's 
death,  then  is  it  not  accounted  in  law 
the  testator's  debt ;  for  only  so  much  is 
in  law  accounted  assets  to  the  executor 
as  the  profits  of  the  lease  amounted 
to  over  and  above  the  rent  (1)  ;  so  as 


death  of  intestate  ;  adjudged,  upon  mo- 
tion in  arrest  of  judgment,  that  the 
action  well  lay  in  the  debet  and  detinet : 
Pas.  8  Jac.  B.  R. ;  though  the  like 
judgment  in  B.  R.,  in  the  case  of  Body 
v.  Hargrave,  given  Mich.  41  Eliz.,  was 
afterwards  reversed  in  Camera  Scacc. 
Cro.  El.  711;  and  see  1  Salk.  297, 
317." 
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Moreover,  the  agreement  here  was  a  qualified  one.    The  cove-    V.-C.  B. 
nant  is  to  execute  a  counterpart  "  whenever  thereto  requested  "  by  1871 
W.  H.  Evans.    No  request  has  yet  been  made ;  and  if  it  were  kidd 
made  now,  the  lease  could  not  be  antedated.  Boone. 

An  action  upon  the  covenant  could  be  brought  only  on  a  decla-   

ration,  which  must  contain  an  allegation  incapable  of  proof. 

As  to  the  bond,  it  must  be  taken  as  part  of  the  deed  of  arrange- 
ment ;  and  the  claimant,  by  taking  small  instalments,  must  be 
held  to  have  condoned  the  payment  of  the  £500,  which,  though 
not  strictly  a  penalty,  must  be  regarded  in  the  light  of  one. 

The  letters  also  prove  a  condonation. 

In  administering  an  estate  the  Court  regards  the  legal  rights. 
Upon  this  covenant  an  action  cannot  be  brought ;  hence  the  claim 
is  not  a  specialty.  In  Wynch  v.  Grant  (1),  Vice- Chancellor  Kin- 
dersley  observes :  "  This  Court  does  not  take  a  view  different  from 
the  law  as  to  what  constitutes  a  specialty  debt.  There  is  no  such 
thing  as  an  equitable  covenant  if  there  is  not  a  legal  covenant." 

In  Isaacson  v.  Hamvood  (2),  a  defaulting  trustee  executed  a 
mortgage,  without  a  covenant  to  pay  interest,  and  the  deed  was 
held  not  to  have  created  a  specialty  debt. 

In  Holland  v.  Holland  (3)  Lord  Justice  Giffard  observed  (4), 
that  to  make  a  debt  a  specialty  it  must  be  enforceable  at  law ; 
there  was  no  specialty  in  equity.  So  again,  in  the  judgment  (5) : 
"It  has  been  suggested  that  there  may  be  such  a  thing  as  a 


for  that  rent  so  behind  the  executor 
himself  stands  debtor,  as  hath  been 
resolved,  and  therefore  he  is  suable  in 
the  debet  and  detinet ;  whereas  for  rent 
behind  in  the  testator's  life,  and  all 
other  the  debts  of  the  testator,  he 
must  be  sued  in  the  detinet  only. 
Hence  it  must  follow,  as  it  seems,  that 
an  executor,  sued  for  debt  upon  a 
bond  or  bill,  cannot  (except  in  some 
special  cases)  plead  a  payment  or  re- 
covery of  rent  grown  due  since  his 
testator's  death ;  though  of  rent  behind 
at  the  time  of  his  death  it  be  other- 
wise. And  yet  here,  again,  another 
difference  or  distinction  is  to  be  taken, 
Vol.  XII. 


viz.,  where  the  profits  of  the  lease 
exceed  the  rent,  and  where  the  rent  is 
greater  than  the  yearly  value  of  the 
profits ;  for  even  there,  as  elsewhere  is 
showed,  the  executor,  if  he  have  assets, 
is  tied  to  the  holding  of  the  lease,  and 
payment  of  the  rent,  and  consequently 
doth  so  much  of  that  rent  as  exceeds 
the  yearly  profit  stand  in  equal  degree 
the  testator's  debt,  with  other  debts  by 
specialty." 

(1)  2  Drew.  312,  317. 

(2)  Law  Eep.  3  Ch.  225. 

(3)  Ibid.  4  Ch.  449. 

(4)  Ibid.  455. 

(5)  Ibid.  459. 

2 


96 


EQUITY  CASES. 


[L.  E. 


V.-C.  B.     specialty  in  equity  which  is  not  a  specialty  at  law  ;  but  I  do  not 
1871      hesitate  to  say  in  the  plainest  possible  language  that  if  there  be 
Kjdd      not  a  specialty  at  law,  and  not  such  an  instrument  as  that  an 
Boone,     action  at  law  can  be  maintained  upon  it,  this  is  not  so  ;  all  equitable 
debts  rank  pari  passu,  and  there  is  no  distinction  between  one 
description  of  equitable  debt  and  another." 

As  to  the  bond,  it  appears  that  as  far  back  as  1855  the  present 
claimant's  testator  wished  by  that  document,  which  was  meant  to 
be  a  will,  to  give  to  his  partner  and  cousin,  the  testator  in  the 
cause,  £500  ;  and  this  is  the  sum  which  the  claimant  now  desires 
to  have  paid  to  himself  out  of  the  testator's  estate.  Time  was  not 
of  the  essence  of  the  contract ;  if  and  whenever  the  instalments 
should  be  paid  the  £500  was  to  cease  to  be  payable. 

Mr.  Freeling,  for  the  Defendant,  the  widow  and  representative 
of  the  testator. 

Sik  James  Bacon,  Y.C. : — 

I  am  quite  satisfied  as  to  the  claim  for  the  £500. 

It  is  plain  that  the  sums  were  not  duly  paid ;  they  have  not 
even  yet  been  wholly  paid ;  how  then  can  it  be  said  that  there 
has  been  any  waiver  or  release  of  the  liability  ?  Ko  doubt  great 
forbearance  was  from  time  to  time  shewn  by  the  obligee ;  but 
merciful  consideration  on  his  part  is  not  to  deprive  him  of  those 
benefits  to  which  he  was  entitled  under  the  bond. 

Mr.  Willcoch,  in  reply  on  the  other  points  : — 

In  Isaacson  v.  Harwood  (1),  there  being  no  covenant,  all  that  Lord 
Cairns  decided  was,  that  it  was  not  in  that  instance  the  intention 
of  the  parties  that  the  agreement  should  amount  to  a  covenant. 
In  Holland  v.  Holland  (2),  again,  there  was  no  covenant  whatever. 

The  argument  turning  on  the  want  of  request  is  answered  by 
Saunders  v.  Milsome  (3). 

Sir  James  Bacon,  Y.C. : — 

Upon  the  first  point — that  of  the  rent — I  cannot  say  I  think  the 

question  is  settled  by  the  citation  from  Wentworth  on  Executors. 

[His  Honour  read  the  passage  extracted  above,  and  added: — ] 

(1)  Law  Eep.  3  Ch.  225.  (2)  Law  Eep.  4  Ch.  449. 

(3)  Law  Eep.  2  Eq.  573. 
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Wentworth  on  Executors  is,  no  doubt,  a  most  valuable  authority,  but     V.-C.  B. 
I  think  the  passage  to  which  I  have  referred  leaves  the  distinction  1871 
which  has  been  contended  for  before  me  very  much  in  the  dark.  kidd 

In  my  view,  the  true  question  to  be  decided  is,  whether  the  Boone 

effect  of  the  deed  of  arrangement  is  to  constitute  a  debt  by   

which  the  testator's  estate  is  bound,  as  by  a  specialty.  [His 
Honour  read  the  provisions  of  the  deed  bearing  upon  the  point, 
and  observed  : — ]  The  meaning  of  that  is,  that  if  on  the  day  on 
which  the  deed  was  executed,  or  the  day  after,  the  obligor  had  re- 
quired the  obligee  to  execute  the  counterpart  of  a  lease  containing 
the  specified  covenants,  he  could  have  been  compelled  to  do  so. 

The  cases  which  have  been  referred  to  seem  to  me  to  have  no 
application  to  the  present.  In  Wynch  v.  Grant  (1)  the  deed  con- 
tained no  acknowledgment  of  debt  and  no  engagement  to  pay. 
In  Isaacson  v.  Harwood  (2),  Lord  Cairns,  upon  a  review  of  all  the 
circumstances  of  the  case,  thought  that  as  no  covenant  had  been 
inserted  in  the  deed  there  was  no  desire  on  the  part  of  the  parties 
to  fix  the  mortgagor  with  a  specialty  obligation.  And  although 
Lord  Justice  Giffard  in  Holland  v.  Holland  (3)  uses  expressions 
which  from  their  general  nature  might  seem  to  bear  on  the  present 
case,  I  think  those  expressions,  however  just  and  reasonable  when 
applied  to  the  facts  then  before  the  Court,  cannotjgovern  a  different 
state  of  circumstances,  and  do  not  affect  the  question  before  me. 

An  engagement  under  seal  is  in  its  nature  a  specialty ;  and 
although  it  may  now  be  impossible  to  enforce  specific  performance 
of  the  agreement,  I  must  nevertheless  hold  that  all  liability  which 
ever  existed  under  this  instrument  commenced  from  the  day  on 
which  the  contract  under  seal  was  executed,  and  which  then  might 
have  been  ordered  to  be  specifically  performed,  and  that  it  then 
was,  and  now  is,  a  liability  of  the  nature  of  a  specialty. 

The  claim  must,  therefore,  be  allowed.    The  costs  of  all  parties 
will  come  out  of  the  estate. 

Solicitors  for  the  Claimant :  Messrs.  Rogerson  &  Ford. 
Solicitors  for  the  Plaintiff:  Messrs.  Walters  &  Gush. 
Solicitors  for  the  Defendant :  Messrs.  Vizard  &  Go. 


(1)  2  Drew.  312.  (2)  Law  Hep.  3  Ch.  225. 

(3)  Law  Rep.  4  Ch.  449. 
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V.-C.B.  FAEHALL  v.  FAKHALL. 

1871 

. — ^  Administration — Executorship  Account. 

May  25. 

  A.  being  indebted  at  his  death  to  a  bank  in  a  sum,  as  a  security  for  which 

he  had  deposited  with  them  the  title-deeds  of  an  estate,  by  his  will  em- 
powered his  executors  to  charge  his  real  estates  in  aid  of  his  personal  estates-. 
On  application  by  A.'s  widow  and  sole  executrix  B.  to  draw  on  her  late 
husband's  account,  the  bank  refused  to  honour  cheques  drawn  by  her  in  her 
personal  character :  but  opened  an  account  intituled  "A.'s  Executors'  Account,"' 
and  honoured  cheques  upon  it  signed  "i?.,  for  executors  of  A."  Of  the 
moneys  drawn  out  from  time  to  time  the  bulk  was  applied  by  B.  for  the 
personal  expenses  of  herself  and  her  children,  and  in  various  speculations 
with  regard  to  the  purchase,  sale,  and  farming  of  land.  The  amount  due 
to  the  bank  having  increased  greatly  since  ASs  death,  and  the  estate  com- 
prised in  the  security  held  by  them  being  insufficient  when  realised  to  satisfy 
the  debt : — 

Held,  that  the  bank  were  entitled  to  prove  against  the  general  estate  of  A,. 
for  the  balance  due  to  them  in  respect  of  the  sums  drawn  out  by  B.  on  the 
executorship  account. 

AdJOUKNED  SUMMONS  upon  a  claim  by  the  London  and' 
County  Banking  Company  to  be  admitted  as  creditors  on  the  general 
estate  of  the  testator,  Bichard  Farhall,  for  £987,  being  the  balance 
of  principal  found  due  to  them  by  an  order  (of  Vice-Chancellor 
James)  of  the  23rd  of  January,  1869,  after  deducting  the  amount 
realised  by  the  sale  of  real  estates  of  the  testator,  which  were  speci- 
fically charged  with  payment  of  such  principal  money,  and  interest 
thereon,  together  with  interest  at  5  per  cent,  on  the  £987  from  the 
17th  of  August,  1869.  The  claim  also  included  the  costs,  charges, 
and  expenses  of  the  bank  (taxed  at  £174  3s.)  in  relation  to  their 
security,  and  to  their  claim  mentioned  in  the  order  of  the  23rd  of 
January,  1869. 

The  case  upon  the  previous  claim,  on  which  the  order  of  the 
23rd  of  January,  1869,  was  made,  is  reported  (1). 

The  testator,  Bichard  Farhall,  was  a  customer  of,  and  indebted 
at  his  death,  in  December,  1861,  to  the  London  and  County  Bank 
in  the  sum  of  £732,  for  which  they  held  as  security  the  title-deeds 
of  a  portion  of  his  real  estates.    By  his  will  his  executors  were 

(1)  Law  Eep.  7  Eq.  286. 
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Farhall. 


empowered  to  charge  his  real  estates  in  aid  of  his  personal  estate.     V.-C.  B. 
Mary  Farhall,  his  widow,  w7ho,  as  executrix,  had  alone  proved  his  1871 
will,  immediately  after  his  death  applied  to  the  bank  to  allow  her  yakuall 
to  draw  on  her  late  husband's  account ;  but  Mr.  Osborn,  the  manager 
-(as  stated  in  his  affidavit,  which  was  uncontradicted),  refused  to 
honour  a  cheque  drawn  by  her  in  her  personal  character.  On 
being  referred  by  the  widow  to  Mr.  Geoghegan,  one  of  the  executors 
and  a  solicitor,  the  manager  was  informed  by  Geoghegan  that 
Mrs.  Farhall  was  the  only  one  of  the  executors  who  would  prove 
the  will,  and  that  she  could  draw  cheques  on  account  of  the 
testator's  estate.   The  bank  thereupon  opened  an  account,  entitled 
"  Richard  FarhalVs  Executors'  Account,"  and  cheques  upon  it, 
•signed  "  Mary  Farhall,  for  executors  of  Richard  Farhall,"  were 
honoured. 

Considerable  sums  were  from  time  to  time  paid  into  this 
account,  and  much  larger  sums  drawn  out ;  and  as  a  security  for 
the  increased  amount  due,  Mrs.  Farhall  deposited  the  title-deeds  of 
another  portion  of  the  testator's  real  estates.  With  regard  to  the 
application  of  the  moneys  so  drawn  out  by  her,  Mrs.  Farhall,  in 
her  affidavit,  stated  :  "  From  the  death  of  the  testator,  in  1861,  up 
to  the  time  that  my  account  with  the  Petworth  branch  of  the 
London  and  County  Banking  Company  was  closed  in  December, 
1866,1  expended  for  my  own  purposes,  and  in  various  speculations 
with  regard  to  the  purchase,  sale,  and  farming  of  land,  large  sums 
•of  money.  I  did  not  keep  any  regular  account  of  the  moneys  so 
received  and  paid  by  me  on  such  transactions,  but  the  same 
resulted  in  a  loss  of  a  very  considerable  sum  of  money." 

A  bill  having  been  filed  to  administer  the  estate,  a  decree  was 
made  on  the  26th  of  January,  1867,  directing  the  usual  accounts 
and  inquiries.  Under  this  decree  the  bank  claimed  to  prove 
against  the  testator's  estate  for  the  balance  of  £2593  17s.  Id. 
upon  the  whole  amount,  including  both  the  debt  due  from  the 
testator  at  his  death,  and  the  subsequent  transactions  of  the  widow 
on  the  executorship  account.  After  this  claim  was  carried  in,  an 
order  was  made  by  consent  in  May,  1868,  "  without  prejudice  to 
any  question  between  the  bank  and  the  estate  of  the  testator,"  for 
the  sale  of  the  estates,  and  payment  out  of  the  proceeds  of  the 
£732  (admitted  to  be  due  to  the  bank  from  the  testator  at  the 
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V.-O.  B.    time  of  his  death),  with  an  inquiry  as  to  what  was  due  to  the  bank 

1871       over  and  above  that  sum. 

Farhall       ^n  the  23rd  of  January,  1869,  the  claim  of  the  bank  came  on 

_  v-        to  be  heard,  and  Vice-Chancellor  James  ordered  that  the  claim  ot 
Farhall. 

  the  bank  to  rank  as  incumbrancers  on  the  real  estate  of  the 

testator  comprised  in  the  title-deeds  deposited  by  the  testator  and 
by  his  executrix  respectively  with  the  banking  company  as  security 
(as  mentioned  in  the  affidavit  of  Osborn,  the  manager  of  the  bank), 
for  the  principal  sum  of  £1861  14s.  I0d.,  with  interest  thereon  at 
5  per  cent.,  in  addition  to  the  principal  sum  of  £732,  and  not 
mentioned  in  the  order  of  May,  1868,  and  for  any  costs,  charges, 
and  expenses  properly  incurred  in  relation  to  such  security  or  the 
realisation  thereof,  and  of  the  application,  be  allowed  (see  Farhall 
v.  Farhall  (1). 

The  sum  claimed  by  the  bank  had  since  been  reduced  by  sale 
of  the  remaining  portion  of  the  testator's  estates  comprised  in  the 
securities  held  by  the  bank ;  but  the  proceeds  of  the  sale  being 
insufficient  for  payment  of  the  whole  amount,  the  bank  now  claimed 
to  be  admitted  as  creditors  on  the  general  estate  of  the  testator  for 
the  balance  of  £987  remaining  unpaid. 

Mr.  Kay,  Q.C.,  and  Mr.  Waller,  in  support  of  the  claim : — 
When  money  is  paid  to  the  use  of  a  person  in  his  character  of 
executor,  the  person  who  has  made  that  payment  is  entitled  to  sue 
the  executor  in  his  representative  capacity,  and  to  recover  judgment 
de  bonis  testatoris :  Ashby  v.  Ashby  (2)  ;  and  even  in  cases  where  at 
law  the  remedy  would  be  against  the  executor  personally,  the 
estate  of  the  testator  remains  liable  in  equity. 

Mr.  Fry,  Q.C.,  and  Mr.  Ince,  for  the  Plaintiff:— 
The  bank  has  no  claim  in  respect  of  this  balance  against  the 
general  personal  estate  of  the  testator,  either  at  law  or  in  equity. 
It  is  not  the  case  of  money  paid  to  satisfy  debts  of  the  testator, 
but  of  money  lent  to  the  executor,  and  the  cases  at  law  shew  that 
whenever  money  is  advanced  to  an  executor,  notwithstanding  his 
promise  "  as  executor  "  to  pay,  he  is  personally  liable,  and  judg- 
ment will  be  recovered  de  bonis  propriis :  Bose  v.  Bowler  (3) ; 

(1)  Law  Eep.  7  Eq.  286.  ,        (2)  7  B.  &  C.  444. 

(3)  1  H.  Bl.  108. 
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Childs  v.  Monins  (1) ;  Bidout  v.  Bristow  "(2)  ;  Comer  v.  Shew  (3) ;    V.-C.  B. 
though  where  it  is  shewn  that  the  estate  has  got  the  benefit  of  the  1871 
advance,  then  the  judgment  may  be  de  bonis  testatoris :  Powell  v.  Faehall 
Graham  (4)  ;  Ashby  v.  Ashby  (5) ;  Williams  on  Executors  (6).  So  in  fabhall 

equity,  no  one  is  allowed  to  prove  against  the  estate  of  the  testator   

in  respect  of  money  advanced  to  the  executor,  unless  the  advance 
has  been  for  the  purpose  of  paying  off  a  debt  of  the  testator ;  and 
even  in  such  a  case,  although  the  person  making  the  advance 
might  be  entitled  to  stand  in  the  place  of  the  creditor  so  paid  as 
against  property  still  remaining  in  the  hands  of  the  executor,  he 
cannot  follow  the  property  of  the  testator  which  has  been  aliened 
by  the  executor  for  his  own  purposes  or  benefit :  Haynes  v.  For- 
shaw  (7). 

Here  the  bank  has  only  proved  the  simple  fact  of  an  advance  of 
money  to  Mrs.  Farhall,  who  called  herself  executrix,  and  therefore 
the  case  falls  within  Bose  v.  Bowler  (8),  and  has  not  been  brought 
up  to  Ashby  v.  Ashby. 

Mr.  Kay,  in  reply. 


Sir  James  Bacon,  Y.C. : — 

The  common  law  cases  which  have  been  referred  to,  especially 
Ashby  v.  Ashby,  only  recognise  the  plain  rule  that  a  demand  may 
exist  against  an  executor  de  bonis  testatoris,  and  may  also  exist 
against  him  de  bonis  propriis.  It  depends  on  the  form  in  which  the 
declaration  is  drawn,  whether  the  Plaintiff  is  pursuing  one  remedy 
or  the  other.  Ashby  v.  Ashby,  so  far  as  it  decides  anything  which 
was  then  before  the  Court,  decides  that  the  two  causes  of  action 
cannot  be  united  in  one  declaration.  That  there  may  be  a  right 
to  proceed  against  the  goods  of  the  testator  by  reason  of  transac- 
tions with  the  executor  is  nowhere  exposed  to  the  slightest  doubt 
by  any  decision,  either  at  law  or  in  equity.  When  the  reason  of 
it  is  considered,  one  of  the  powers  of  the  executor  is  to  pledge — 
to  do  what  lawfully  he  will  with — the  whole  of  the  testator's  estate, 

(1)  2  Brod.  &  B.  460.  (5)  7  B.  &  C.  444. 

(2)  1  C.  &  J.  231.  (6)  6th  Ed.  p.  1636,  et  seq. 

(3)  3  M.  &  W.  350.  (7)  11  Hare,  93,  104. 

(4)  7  Taunt,  581.  (8)  1  H.  Bl.  108. 
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V.-C.  B.     and  applying  that  state  of  things  to  the  circumstances  of  this  case, 
1871       it  seems  as  well  in  fact  as  at  law  to  be  beyond  question.  [His 
Faehall    Honour  referred  to  the  affidavit  of  the  bank  manager,  which,  as  he 
Fabhall    sa^'  remamed  wholly  without  challenge  or  contradiction.]  The 

  judgment  of  Vice-Chancellor  James,  which  has  been  referred  to,  was 

pronounced  with  that  evidence  before  him  ;  and  Mrs.  FarhaWs  affi- 
davit does  not  call  any  of  those  facts  in  the  slightest  degree  in 
question.  After  stating  that  as  such  executrix  she  continued  her 
account  with  the  bank,  she  further  says,  respecting  her  own  trans- 
actions: "From  the  time  of  the  death  of  the  testator,  in  1861,  up 
to  the  time  that  my  account  with  the  said  Petworth  branch  of  the 
bank  was  so  closed,  as  aforesaid,  in  December,  1866,  I  expended 
for  my  own  purposes,  and  in  various  speculations  with  regard  to  the 
purchase,  sale,  and  farming  of  land,  large  sums  of  money.  I  did 
not  keep  any  regular  account  of  the  moneys  so  received  and  paid 
by  me  on  such  transactions,  but  the  same  resulted  in  the  loss  of  a 
very  considerable  sum  of  money."  That  is  all  the  explanation 
that  is  given.  "  For  my  own  purposes,"  might  be  "  for  my  own 
purposes  as  executrix."  She  is  unable  to  give  any  account,  and  I 
am  asked  to  decide  on  such  a  transaction  as  this,  that  if  it  was 
an  action  at  law,  the  creditors  could '  not  succeed,  as  in  Asliby  v. 
Asliby  (1).  It  is  admitted  that  they  might  have  succeeded  in  a 
certain  form  of  pleadiug  to  recover  de  bonis  propriis  the  debt,  which 
was  there  alleged  to  be  due,  I  do  not  think  there  is  any  such 
principle  in  any  of  the  authorities  referred  to.  The  case  of  Haynes 
v.  Forshaw  (2)  points  directly  the  contrary  way ;  but  certainly  I 
have  not  gathered  from  that  case,  nor  from  any  other  case,  that  a 
banker  dealing  with  an  executor  in  good  faith,  and  for  purposes 
which  appear  to  be  connected  with  the  testator's  estate,  is  bound 
to  ascertain  that  every  sum  which  he  permits  to  be  drawn  for  upon 
him  is  to  be  applied  in  payment  of  a  debt  due  from  the  testator. 
From  the  nature  of  the  testator's  property  there  might  have  been 
payments  properly  made  for  debts  due  from  the  testator  in  his  life- 
time. In  my  opinion,  the  right  of  the  creditors  having  been 
established  by  the  judgment  of  the  Vice-Chancellor  as  to  the  real 
estate,  and  there  being  a  deficiency  of  £987  upon  the  balance,  they 
are  entitled  to  prove,  as  the  summons  asks,  for  the  sum  of  £987, 
(1)  7  B.  &  C.  144.  (2)  11  Hare,  93. 
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and  the  costs  which  have  been  incurred  in  realising  that  security  V.-C.  B. 

which  the  former  judgment  of  Vice-Chancellor  James  established.  1871 

Solicitors :  Messrs.  Stevens,   Wilkinson, '  &  Harries ;  Messrs.  Farhall 

Stephens  &  Matthews.  Fabhall. 


BUBKINSHAW  v.  WILSON.  V.-C.  B. 

1871 

Practice — Dismissal  of  Bill — Amendment — Motion  to  restore.  v-v^ 

June  1. 

After  the  expiration  of  the  fourteen  days  within  which  to  file  replication,   

limited  by  the  usual  order  to  speed,  Plaintiff  moved  to  restore  the  bill,  on  the 
ground  that  he,  by  a  mere  slip,  had  not  asked  that  the  order  to  speed  should 
include  the  alternative  of  amending  his  bill  (in  which  case,  by  the  interven- 
tion of  a  vacation,  the  time  would  not  have  been  run  out).  The  application 
was  refused. 

This  was  a  motion  on  behalf  of  the  Plaintiff  that,  notwithstand- 
ing that  he  did  not  file  replication  within  fourteen  days  from  the 
date  of  the  order  made  in  this  cause  on  the  4th  of  May,  1871,  his 
bill  might  be  restored  to  the  file  of  this  Court. 

The  bill  was  filed  on  the  10th  of  September,  1870,  for  the  pur- 
pose of  obtaining  a  dissolution  of  the  partnership  carried  on  between 
Plaintiff  and  Defendant  from  October,  1866.  The  answer  was 
filed  on  the  20th  of  December,  1870.  On  the  1st  of  May,  1871, 
notice  of  motion  on  behalf  of  the  Defendant  to  dismiss  for  want  of 
prosecution  was  served  on  Plaintiff.  On  the  4th  of  May  the 
motion  came  on,  and  upon  an  undertaking  by  the  Plaintiff  to 
speed,  the  Court  made  no  order  except  that  Plaintiff  should  pay 
the  costs  of  the  motion.  The  Plaintiff,  by  a  slip,  omitted  to  ask 
that  the  undertaking  should  give  the  option  of  amending.  The 
Plaintiffs  solicitor  received  no  notice  of  the  settling  of  the  draft  of 
the  order  of  the  4th  of  May  until  the  22nd  of  May,  when  he 
.attended  at  the  Registrar's  office,  and  obtained  the  draft  of  the 
order,  which  directed  that  if  within  fourteen  days  Plaintiff  did  not 
file  replication  the  bill  should  be  dismissed  with  costs.  Plaintiff's 
solicitor  objected  to  the  form  of  the  order,  insisting  that  Plaintiff 
was  entitled  to  have  fourteen  days  within  which  to  obtain  an  order 
to  amend  his  bill,  or  to  file  replication. 

On  the  23rd  of  May  the  order  was  passed  by  the  Registrar  in 
the  form  in  which  it  was  prepared. 
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V.-C.  B.        On  the  24th  of  May  a  clerk  of  Plaintiff's  solicitor  was  sent  to 
1871       file  replication,  bnt  on  the  same  afternoon  notice  was  received  from 
Buekinshaw  Defendant's  solicitors  that  they  had  marked  the  bill  as  dismissed  ; 
Wilson     anc^  on      ^°^owmo  day  *ne  replication  was  returned  to  Plaintiff's 

  solicitor  by  the  Clerk  of  Eecords  and  Writs  in  consequence  of  the 

bill  having  been  marked  as  dismissed.  The  draft  of  the  proposed 
amendments  had  been  settled  and  signed  at  the  time  when  the 
motion  of  the  4th  of  May  was  made,  but  as  the  Plaintiff  required 
some  further  amendment  to  be  made  consequent  upon  an  inspec- 
tion of  documents,  for  which  notice  of  motion  for  the  22nd  of  May 
had  been  served,  an  order  to  amend  was  not  applied  for.  If  the 
order  of  the  4th  of  May  had  provided  for  the  amendment  of  the 
bill,  the  Defendant  could  not  have  dismissed  the  same  on  the  24th 
of  May,  as  the  time  for  amending  would  not  have  run  during  the 
Whitsun  Vacation  (10th-22ncl  of  May). 

Mr.  Lindley,  and  Mr.  0.  L.  Clare,  for  Plaintiff,  in  support  of 
the  motion,  contended  that,  as  the  suit  was  a  bond  fide  suit,  which 
it  was  intended  to  prosecute  after  amending  the  bill,  Plaintiff 
ought  not  to  be  shut  out  by. a  mere  slip  in  not  applying  for  leave 
to  amend  when  the  order  of  the  4th  of  May  was  made,  and  that 
the  proper  form  of  motion  was  to  have  the  bill  restored  :  Bartleti 
v.  Harton  (1)  ;  Southampton  Steamboat  Company  v.  Bawlins  (2) ; 
DanielTs  Chancery  Practice  (3). 

Mr.  Fry,  Q.C.,  and  Mr.  W.  Pearson,  for  the  Defendants,  were 
not  called  upon. 

Sie  James  Bacon,  V.C.,  said  that  the  motion  could  not  be  granted. 
The  Plaintiff  was  prepared  to  amend  his  bill,  but  had  not  done  so. 
When  the  motion  to  dismiss  was  made,  the  Plaintiff  should  have 
stated  that  he  wished  to  amend,  and  asked  for  the  order  to  be 
made  in  that  form.  By  a  blunder,  or  some  unintentional  slip  on 
his  part,  he  had  not  done  so,  and  the  mistake  could  not  now  be 
rectified.    The  motion  must  be  refused  with  costs. 

Solicitors:  Messrs.  Neal  &  Philpot ;  Messrs.  Benton,  Ball,  & 
Barher. 

(1)  17  Beav.  479.  (2)  13  W.  K.  512. 

(3)  5th  Ed.  p.  711,  712. 
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RADFORD  v.  WILLIS.  v.-o.  w. 

1871 

II  ill — Trust — Gift  to  unmarried  Daughters  for  Life — Gift  to  Daughters  .Bus-  ^ 
bandy  ivhetlier  limited  to  present  Husband — Title — Specific  Performance.         May  24,  30» 

Testator  gave  his  estates,  and  the  rents  thereof,  upon  trust  for  his  two 
daughters  A.  and  P.,  to  receive  the  same  equally  as  tenants  in  common  for 
their  lives,  independent  of  the  control  of  any  husband  or  husbands  with 
whom  they  might  intermarry  ;  and  after  the  decease  of  his  daughters,  he 
directed  that  the  trustees  should  stand  seised  of  the  estates,  and  convey  the 
whole  thereof  unto  the  respective  husbands  of  his  daughters,  provided  that  if 
either  daughter  should  die  unmarried  the  share  of  such  daughter  should 
accrue  and  belong  to  the  survivor  for  life,  and  on  her  decease  the  whole  should 
devolve  to  and  be  conveyed  to  her  husband.  A.  died  leaving  a  husband 
surviving.  L.  married  P.,  who  by  will  gave  to  his  wife  all  the  estate  to 
which  he  was  entitled  under  the  will  of  her  father  absolutely.  P.  died 
leaving  his  wife  surviving.  The  Defendant  at  an  auction  purchased  three 
lots  of  the  estates,  but  refused  to  complete  on  the  ground  that  P.  was  not 
entitled  to  an  absolute  interest  in  remainder  on  the  death  of  L.  On  demurrer 
to  a  bill  for  specific  performance  : — 

Held,  that,  if  L.  should  leave  a  husband  surviving,  his  claim  to  the  estate 
would  be  a  good  one,  and  that  the  title  of  L.  was  not  such  as  could  be  forced 
on  a  purchaser. 

Demurrer  allowed. 

Demurrer, 

Thomas  Draper,  who  died  in  March,  1832,  by  will,  in  January, 
1831,  after  directing  the  conversion  and  investment  of  his  personal 
estate,  and  bequeathing  the  same  to  trustees,  devised  and  be- 
queathed all  his  freehold  and  leasehold  hereditaments  and  premises 
unto  the  same  trustees  and  the  survivor  of  them,  and  the  heirs, 
executors,  and  administrators  of  such  survivor,  and  directed  that 
his  trustees  and  the  survivor  of  them,  and  the  heirs,  executors,  and 
administrators  of  such  survivor,  should  stand  seised  and  possessed 
of  and  interested  in  all  and  singular  his  freehold  and  leasehold 
estates,  stocks  and  funds,  and  the  rents,  issues,  and  profits  thereof 
and  the  income  of  his  personal  estate,  "upon  trust,  in  the  first 
place,  to  pay  to  or  otherwise  permit  and  suffer  my  dear  daughters 
Ann  Draper  and  Lucy  Draper  to  have,  take,  receive,  and  enjoy 
the  same  in  equal  shares  and  proportions  to  and  for  their  and 
each  of  their  own  proper  use  and  benefit  in  equal  parts,  shares  and 
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V.-C.  W.  proportions  as  tenants  in  common,  and  not  as  joint  tenants,  for  and 
!87i  during  the  term  of  their  own  respective  natural  lives,  wholly 
Eadfoed  independent  of  the  control,  management,  or  interference  in  anywise 
Willis,  howsoever  of  any  husband  or  husbands  with  whom  they  or  either 
of  them  may  happen  to  intermarry,  and  without  the  same  being  in 
anywise  subject  or  liable  to  the  debts,  liabilities,  or  engagements 
of  their  or  either  of  their  said  husbands ;  and  from  and  after  the 
respective  decease  of  my  said  daughters,  I  do  hereby  further  will, 
order,  declare,  and  direct  that  they  my  said  trustees  and  the 
survivor  of  them,  and  the  heirs,  executors,  or  administrators  of 
such  survivor,  shall  stand  seised,  possessed  of,  and  interested  in  all 
and  singular  the  said  freehold  and  leasehold  estates,  trusts,  stocks, 
funds  and  securities,  and  the  rents,  dividends,  and  proceeds  thereof, 
upon  trust  to  convey  and  assure,  assign,  pay,  and  transfer  the  whole 
thereof  unto  and  equally  between  the  respective  husbands  of  them 
my  said  daughters,  to  hold  to  them  respectively,  and  their  respec- 
tive heirs,  executors,  administrators,  and  assigns,  according  to  the 
several  natures  and  qualities  thereof  respectively  :  provided  always, 
that  if  either  of  my  said  daughters  shall  happen  to  depart  this  life 
unmarried,  then  and  in  such  case  the  share  of  such  daughter  in 
and  to  my  aforesaid  trust  estate  and  premises,  stocks  and  funds, 
and  securities,  shall  accrue  and  belong  to  the  survivor  of  them  my 
said  daughters,  and  be  taken  and  enjoyed  by  her  for  her  life,  in 
like  manner  as  is  before  directed  with  respect  to  her  original  share, 
and  on  her  decease  the  whole  shall  devolve  to  and  shall  be  conveyed 
and  assured,  assigned,  and  transferred  to  the  husband  of  my  said 
surviving  daughter,  as  is  hereinbefore  directed  with  regard  to  her 
said  original  share." 

Ann  Draper  married  William  Radford  in  March,  1831,  and  died 
in  his  lifetime,  in  February,  1868 ;  and  Lucy  Draper  married 
Daniel  Pearce  in  September,  1832.  Daniel  Pearce,  who  died  in 
March,  1868,  by  his  will,  in  April,  1833,  after  reciting  that  under 
and  by  the  will  of  Thomas  Draper  he  was  entitled,  as  the  husband 
of  Lucy  Pearce,  to  one  moiety  absolutely  of  and  in  all  the  real 
estate  and  residue  of  the  personal  estate  of  Thomas  Draper 
devised  and  bequeathed  unto  Lucy  Pearce  all  his  estate,  right, 
title,  and  demand  to  which  he  was  entitled,  either  in  possession, 
reversion,  remainder,  or  expectancy  under  or  by  virtue  of  the  will 
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of  Thomas  Draper,  to  hold  the  same  unto  Lucy  Pearce,  her  heirs,  V.-C.  W. 
executors,  and  administrators  absolutely.  1871 

William  Radford,  who  died  in  April,  1869,  by  his  will,  in  July,  Radford 
1868,  after  reciting  that  he  was  possessed  of  certain  freehold  and  willts 

leasehold  property,  jointly  with  Lucy  Pearce,  declared  it  to  be  his   

wish  that  the  same  should  remain  in  its  then  state  of  investment, 
and  gave  the  rents  to  his  sons  equally  until  the  property  should  be 
sold.  He  directed  his  trustees  to  join  in  any  conveyance,  and 
disposed  of  the  proceeds  amongst  his  sons. 

In  January,  1871,  three  lots  of  this  property  were  sold  by  auction 
to  the  Defendant  Thomas  Willis,  and  he,  after  receiving  an  abstract 
of  title,  raised  an  objection  that  Daniel  Pearce  was  not  entitled  to 
an  absolute  estate  in  fee  in  remainder  expectant  on  the  decease  of 
Lucy  Pearce  in  a  moiety  of  this  property,  but  that  such  moiety 
would  either  vest  solely  in  the  person  (if  any)  who  at  the  decease 
of  Lucy  Pearce  should  be  her  husband,  or  in  such  person  jointly 
with  Daniel  Pearce,  and  declined  to  complete  his  purchase. 

The  Plaintiffs — the  vendors,  the  trustees  of  the  will  of  William 
Radford,  and  Lucy  Pearce — prayed  for  a  declaration  that,  according 
to  the  true  construction  of  Thomas  Draper  s  will,  one  moiety  of 
the  property  vested  in  Daniel  Pearce  for  an  absolute  estate  in  fee 
in  remainder  expectant  on  the  death  of  Lucy  Pearce,  and  that  the 
Defendant  might  be  decreed  specifically  to  perform  his  agreement 
on  the  footing  of  the  above  declaration,  and  ordered  to  pay  the  costs 
of  the  suit.    The  Defendant  demurred. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Shebbeare,  for  the  Defendant : — 

No  doubt  everything  was  well  devised.  The  objection  of  the 
Defendant  to  the  title  of  Lucy  Pearce  is,  that  if  she  marries  again, 
and  her  husband  should  survive  her,  he — the  second  husband — 
would  have  an  interest  in  the  property.  The  testator  devised  to 
trustees  the  fee,  with  a  direction  to  do  something  which  would  vest 
the  property  in  a  particular  person  at  a  particular  time,  and  the 
husband  of  a  daughter  could  not  in  the  lifetime  of  his  wife  have 
required  the  trustees  to  convey  to  him,  because  that  they  were  not 
directed  so  to  do  by  the  will.  It  may  be  said  that  the  testator  could 
not  have  intended  to  give  the  property  to  a  second  husband,  for  if 
there  had  been  children  of  the  first  marriage,  they  must  be  provided 
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V.-C.  W.    for ;  but  supposing  there  should  have  been  that  circumstance,  still 
1871       effect  must  be  given  to  the  words  of  the  will.    In  Peppin  v.  Bick- 
Eadfokd    ford  (1)  there  was  a  gift  to  the  wife  of  A.,  who  was  not  married 
Willis     ^  after  the  death  of  the  testator,  and  it  was  held  to  extend  to  a 

  second  wTife.    The  case  of  Franks  v.  Brooker  (2)  was  a  gift  to 

daughters  and  their  respective  husbands,  and  it  was  held  that  the 
latter  gift  was  confined  to  existing  husbands,  but  the  Master  of  the 
Kolls  came  to  that  conclusion,  not  without  some  doubt  (3),  not- 
withstanding the  names  of  the  husbands  were  referred  to.  Prac- 
tically, that  case  supports  the  Defendant's  view.  He  asks  for  a 
decision  in  accordance  with  the  ordinary  grammatical  construction 
of  the  will,  supported  as  it  is  by  the  case  of  Pejopin  v.  Bickford, 
that  an  absolute  interest  did  not  vest  in  Daniel  Pearee. 

Mr.  Greene,  Q.C.,  and  Mr.  H.  J.  M.  Williams,  for  the  Plaintiffs  :— 

The  3rd  rule  laid  down  in  Jar  man  on  Wills  (4)  applies  to  this 
case.  It  is,  that  if  there  be  a  devise  to  the  wife  of  A,  and  "  if 
there  be  no  such  person  either  at  the  date  of  the  will  or  at  the 
death  of  the  testator,  it  applies  to  the  woman  who  shall  first  answer 
the  description  of  wife  at  any  subsequent  period."  If  there  wrere 
any  doubt,  which  there  is  not,  as  to  Lucy  Pearce's  title,  a  demurrer 
is  not  the  proper  mode  of  trying  it.  The  will  speaks  of  one  hus- 
band of  each  daughter,  for  the  words  must  be  read  reddendo  singulo 
singulis.  "  Unmarried "  means,  in  this  will,  never  having  been 
married  :  In  re  Sander's  Trusts  (5).  The  testator  does  not  speak 
of  his  daughters  being  widows,  but  of  the  share  of  the  husbands. 
What  husbands  ?  If  successive  husbands  can  take — and  there  is 
nothing  to  denote  that  they  were  to  do  so — the  vesting  of  the 
property  would  be  postponed.  But  it  is  submitted  that  the  first 
husbands  were  entitled  absolutely.  The  decision  in  Franks  v. 
Brooker  is  in  the  Plaintiffs'  favour,  but  it  need  not  be  relied  upon, 
for  the  rule  in  Mr.  Jarmans  book  and  the  decision  in  Driver  v. 
Franks  (6),  where  it  was  said  that  the  object  of  both  Courts  of  Law 
and  Equity  is  to  vest  interests  as  soon  as  the  words  of  the  instru- 
ments will  admit  of  it,  clearly  support  the  Plaintiffs'  view.  In 

(1)  3  Yes.  570.  (4)  3rd  Ed.  vol.  i.  p.  304. 

(2)  27  Beav.  635.  (5)  Law  Eep.  1  Eq.  675. 

(3)  6  Jur.  (N.S.)  87,  88.  (6)  3  M.&S.  25  ;  8  Taunt.  468. 
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Boreham  v.  Bignall  (1)  the  gift  of  an  annuity  was  held  not  to 
extend  to  the  widow,  who  was  the  second  wife  of  a  nephew.  Carl- 
ton v.  Thompson  (2)  is  valuable,  as  shewing  the  period  of  vesting. 
The  demurrer  ought  to  be  overruled,  and  the  question  left  to  be 
decided  at  the  hearing. 

[They  also  cited  Malcolm  v.  Malcolm  (3)  and  In  re  Dynes 
Trusts  (4).] 

Mr.  Dickinson,  in  reply  : — 

The  rule  referred  to  in  Mr.  Jarmans  book  does  not  affect  this 
case,  because  it  is  applicable  to  a  direct  gift  to  a  person  who  is  to 
be  the  first  taker.  I  dissent  from  the  views  expressed  by  Mr.  Jar- 
man,  for  which  no  authority  is  referred  to,  but  which  seems  to 
favour  the  Plaintiffs'  contention.  Driver  v.  Franks  (5)  is  not  an 
authority  in  this  case.  Malcolm  v.  Malcolm  was  not  decided  upon 
the  question  now  before  the  Court;  and  the  decision  in  In  re 
Dynes  Trusts  is  in  favour  of  the  Defendant's  contention.  Carlton  v. 
Thompson  does  not  amount  to  more  than  a  statement  of  the  law 
that  it  favours  vesting  at  the  earliest  period.  In  re  Sander's 
Trusts  (6)  shews  that  <s  unmarried  "  does  not  mean  "  not  married," 
but  "  not  married  at  the  time  ;"  and  if  a  woman  be  a  widow  at 
the  time  she  is  unmarried,  the  intention  of  the  testator  is  manifest 
from  the  words  which  he  has  used,  and  it  has  not  been  destroyed 
by  the  authorities  referred  to.  No  good  title  can  be  made  to  the 
estate. 

Sm  John  Wickens,  Y.C. : — 

This  is  a  demurrer  to  a  bill  for  specific  performance  filed  by 
vendors  against  a  purchaser.  Ducy  Pearce,  who  is  a  widow,  and 
one  of  the  Plaintiffs,  claims  a  moiety  of  the  estate  in  fee  simple 
under  a  devise  from  her  late  husband.  The  Defendant  questions 
her  title,  and  says  that  it  is  bad,  or  too  doubtful  to  be  forced  on 
him.  The  title  accrues  under  the  will  of  Thomas  Draper,  Ducy 
Pearce  s  father,  who,  in  January,  1831,  having  then  two  daughters, 
both  unmarried,  gave  his  real  and  personal  estate  to  trustees : — 

(1)  8  Hare,  131.  (4)  Law  Rep.  8  Eq.  65. 

(2)  Law  Rep.  1  H.  L.,  Sc.  232.  (5)  3  M.  &  S.  25  ;  8  Taunt.  468. 

(3)  21  Beav.  225.  (6)  Law  Rep.  1  Eq.  675. 


v.-c.  w. 

1871 

Radfoed 

V. 

Willis. 
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V.-C.  W.    [His  Honour  read  the  words  of  the  gift.]    Lucy,  after  her  father's- 
1871       death,  married  Daniel  Pearce,  who  died  in  1868,  having  given  her 
Eadfoed    by  W11l  a^  his  interest  in  the  estate  in  question.    The  effect  of  a 
Willis     devise  to  A.  (an  unmarried  man)  for  life,  with  remainder  to  his 

  wife  in  fee,  is,  I  believe,  unsettled  by  authority.    Mr.  Jarmaru 

thought  (1)  that  such  a  devise  would  give  an  absolute  interest  to 
the  first  person  who  acquired  the  title  of  A.'s  wife ;  but  he  cites 
no  authority  for  this  except  Driver  v.  Franh  (2).  Moreover,  Pegfin 
v.  Bichford  (3),  to  which  he  refers  for  some  special  circumstance, 
is  in  some  degree  inconsistent  with  his  view. 

The  passage  in  the  note  in  Powell  on  Devises  (4)  seems  to  have 
been  preserved  in  all  the  editions  of  Jarman  on  Wills,  up  to  and 
including  the  last,  without  any  addition  of  authority.  Driver 
v.  Frank  does  not  seem  to  warrant  the  general  proposition  de- 
duced from  it.  That  case,  I  think,  must  be  taken  to  have  pro- 
ceeded on  the  simple  principle  that  the  second  son  of  A.  on  the 
body  of  B.  begotten,  means  the  second  son  born  of  A.  and  B.,  as 
held  in  Trafford  v.  Ashton  (5),  and  no  other  person.  It  is  unneces- 
sary for  the  present  purpose  to  determine  whether  it  is  or  is  not 
true  as  a  general  proposition,  that  a  gift  to  A.  for  life,  with  re- 
mainder to  a  person  who  may  afterwards  bear  a  given  relation  to 
A.,  the  relation  being  one  which  may  be  borne  by  numerous  per- 
sons successively,  is  by  virtue  of  the  rule  of  law  which  favours  the 
earliest  possible  vesting,  a  gift  to  A.  and  to  the  first  person  who 
shall  bear  that  relation.  For  the  gift  in  question  here  is  a  gift  to 
trustees  in  trust  for  an  unmarried  daughter  of  the  testator  for  her 
separate  use,  and  after  her  death  in  trust  to  convey  to  her  husband: 
to  hold  to  him  and  his  heirs.  Unquestionably,  if  the  direction  to 
convey  had  been  to  a  person  named,  or  to  a  person  like  a  firstborn 
son,  who  would  be  ascertained  at  once,  and  finally,  as  soon  as  a  son 
was  born,  the  executory  form  would  not  have  prevented  the  vesting 
of  the  remainder.  But,  in  this  case,  the  testator  directed  a  convey- 
ance to  be  made  at  a  future  time  to  a  person  answering  a  descrip- 
tion which  may  at  or  before  that  time  have  perfectly  attached  to 
numerous  persons,  directing  it  in  terms  which  shewed  that  he  was 

(1)  Powell  on  Devises,  3rd  Ed.  vol.  i.  (3)  3  Ves.  570. 

p.  340,  n.  (4)  Vol.  i.  p.  340, 

(2)  3  M.  &  S.  25 ;  8  Taunt.  468.  (5)  2  Vera.  66a 
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contemplating  a  person  then  living.    I  think  it  not  unreason-    V.-C.  W. 
able  to  hold  that,  as  between  the  several  persons  who  might  1871 
equally  answer  the  character  of  his  daughter's  husband,  the  testator  eadfoed 
meant  the  trustees  to  convey  to  the  living  one,  if  there  should  be  a  yfujaa 
living  one.   

No  doubt  the  word  "  unmarried  "  in  the  alternative  srift  over  is 
hardly  consistent  with  this  view  if  it  is  to  have  its  primary  sense 
of  not  having  been  married.  But  the  secondary  sense  of  discovert 
is  almost  as  natural ;  and  I  think  that  the  slight  preference  of  the 
former  over  the  latter,  which  appears  to  be  established  by  authority, 
is  not  enough  to  decide  the  scale. 

Therefore,  deciding  nothing  as  to  the  general  proposition,  and 
giving  no  opinion  on  the  effect  of  this  will  if  Luetj  Pearce  should 
die  without  leaving  a  husband  surviving  her,  I  simply  hold  that, 
if  she  should  leave  a  husband  surviving  her,  his  claim  to  the  estate 
will  be  a  good  one.  It  is  not  necessary,  perhaps,  to  go  as  far  as 
that,  for  if  the  supposed  claim  is  not  clearly  a  bad  one,  I  ought  in 
this  case,  which  is  one  of  specific  performance,  to  allow  the  de- 
murrer. In  any  case,  I  consider  the  title  not  such  as  can  be  forced 
on  a  purchaser,  and  allow  the  demurrer. 

Solicitors :  Mr.  W.  E.  Bisliop ;  Mr.  W.  Wyatt. 


In  re  MASON'S  TRUSTS.  V.-C.  W. 

Ex  parte  SMITHETT.  1871 

Practice — Petition  by  Tenant  for  Life  for  Payment  of  Dividends — Trustee's 

Costs. 

Costs  of  trustee,  who  was  served  Avith  and  appeared  upon  a  Petition  by- 
tenant  for  life  for  payment  of  dividends,  ordered  to  be  paid  out  of  income. 

PETITION  for  payment  to  the  Petitioner  of  a  small  sum  of 
cash  representing  dividends;  and  to  him  and  his  assigns  during 
his  life,  or  until  further  order,  of  the  dividends  accruing  upon  a 
sum  of  £3000  New  3J  per  Cent.  Annuities,  and  a  sum  of  £216  4s.  \0d. 
£3  per  Cent.  Consolidated  Bank  Annuities,  as  and  when  the  same 
should  become  due. 
Vol.  XII.  L  2 
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Mr.  A.  E.  Miller,  for  the  Petitioner. 

Mr.  Kehewich,  for  the  Kespondent,  the  surviving  trustee,  asked 
that  his  costs  should  be  ordered  to  be  paid  either  out  of  the  corpus 
or  out  of  the  cash  which  had  accrued  from  dividends.  He  referred 
to  the  cases  of  In  re  Mamer's  Trusts  (1),  where  the  costs  were 
ordered  to  be  paid  out  of  the  income ;  In  re  Gordons  Trusts (2), 
where  the  costs  were  ordered  to  be  paid  out  of  the  corpus ;  In  re 
Whitton's  Trusts  (3),  where  the  costs  were  ordered  to  be  paid  out  of 
the  income ;  In  re  Smith's  Trusts  (4),  where  the  costs  were  ordered 
to  be  paid  out  of  the  income  ;  and  In  re  Wood's  Trusts  (5),  where 
the  costs  were  ordered  to  be  paid  out  of  the  corpus. 

Sir  John  Wickens,  Y.C. : — 

I  shall  follow  the  cases  decided  by  Yice-Chancellor  Kindersley, 
Yice-Chancellor  James,  and  the  Master  of  the  Kolls,  and  order 
these  costs  to  be  paid  out  of  the  dividends. 

Solicitors  :  Messrs.  Duncan  &  Murton  ;  Mr.  G.  E.  PMlbricl: 


v.-c,  w. 

1871 

In  re 
Mason's 
Trusts. 

Ex  parte 
Smithett, 


V.-C.  W.         In  re  HOME  ASSURANCE  ASSOCIATION.  (No.  2.) 

1871 

v^-v^,  Practice — Petition  for  Winding-up — Security  for  Costs — Amount  of  Security — 
June  2,  9.  Filing  Affidavits —  Waiver. 

A  Petitioner — un  unsatisfied  judgment  creditor — residing  out  of  the  juris- 
diction, asking  for  an  order  for  the  compulsory  winding-up  of  an  Association, 
was,  on  the  application  of  the  Respondents,  ordered  to  give  security  for  costs 
to  the  amount  of  £100  : — 

Held,  that  filing  affidavits  after  taking  out  a  summons  for  security  was  not 
a  waiver. 

This  was  a  Petition  of  James  Orr,  residing  at  Glasgow,  an  un- 
satisfied judgment  creditor,  praying  for  an  order  that  the  Home 
Assurance  Association,  Limited,  might  be  wound  up  compulsorily. 

(1)  Law  Rep.  3  Eq.  432.  (3)  Law  Rep.  8  Eq.  352. 

(2)  Ibid.  6  Eq.  335.  (4)  Ibid.  9  Eq.  374. 

(5)  Law  Rep.  11  Eq.  155. 
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Association. 
(No  2.) 


Mr.  Dickinson,  Q.C.,  and  Mr.  Kekewicli,  for  the  Petitioner.  V.-C.  W. 

1871 

Upon  the  Petition  being  called  on, 

Home 

Mr.  Graham  Hastings,  for  the  Association  .  ^ctamon 
I  am  instructed  to  ask  that  the  Petitioner  may  be  ordered  to 
give  security  for  costs.  A  summons  was  taken  out  yesterday  for 
this  purpose ;  but  it  is  not  returnable  till  Monday,  the  5th.  Affi- 
davits have  been  filed  this  morning  on  behalf  of  the  association, 
but  by  taking  that  step  in  the  proceedings  the  right  to  require 
security  has  not  been  waived.  Ex  parte  Seidler  (1)  is  a  precise 
authority,  and  Atkins  v.  Cooke  (2)  supports  it.  The  amount  of  the 
security  is  settled  by  Cons.  Ord.  XL.,  Kule  6.  It  is  there  ordered 
that  £100  shall  be  the  penal  sum  in  which  the  bond  shall  be 
given  as  the  security  to  cover  costs  by  a  Plaintiff  who  is  out  of  the 
jurisdiction  of  the  Court. 

Mr.  Dickinson: — The  Petition  was  answered  on  the  22nd  of 
May ;  and  affidavits  having  been  filed  on  the  part  of  the  associa- 
tion only  this  morning,  I  submit,  upon  the  authority  of  the  case 
before  Vice-Chancellor  Kindersley,  that,  having  regard  to  the  cir- 
cumstances of  the  case,  no  security  ought  to  be  required ;  but  if 
the  Court  should  be  against  the  Petitioner  on  that  point,  then  I 
submit  that,  upon  the  authority  of  Atkins  v.  Cooke  (3),  Partington 
v.  Reynolds  (4),  and  DanielVs  Chancery  Practice  (5),  the  amount 
of  security  ought  to  be  no  more  than  £40.  In  Ex  parte  Seidler 
nothing  was  done  beyond  ordering  the  application  to  stand  over. 

Sir  John  Wickens,  Y.C. : — 

I  do  not  think  that  by  filing  the  affidavits  on  the  part  of  the 
association  the  right  to  security  for  costs  has  been  waived.  The 
case  of  Ex  parte  Seidler  is  not  to  be  found  in  the  Registrars' 
books ;  and  it  is  said  that  the  case  is  questionable  as  an  authority. 
The  Master  of  the  Rolls  had,  however,  occasion  to  consider  this 
question  in  the  case  of  Murrow  v.  Wilson  (6),  where  the  Plaintiff 

(1)  12  Sim.  106.  (4)  6  W.  E.  307. 

(2)  3  Drew.  694.  (5)  5th  Ed.  vol.  i.  p.  33,  n. 

(3)  3  Jur.  (N.S.)  283.  (6)  12  Beav.  497. 

L2  2 
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V.-C.  W.    described  himself  as  living  abroad.    He  having  given  notice  of 

a  motion,  the  Defendant  appeared  and  asked  for  time  to  answer 

In  re  the  affidavits,  and  he  afterwards  filed  some  in  opposition.  The 
Home 

Assurance  Master  of  the  Bolls  reserved  his  judgment,  and  came  to  the  con- 
AS(NoIA2)ON'  c^usi°n  that  the  Defendant  had  not  waived  his  right  to  security 

  for  costs.    It  is  important,  however,  that  the  practice  on  such  a 

question  as  this  before  me  should  not  be  unsettled.  In  this  case 
the  Respondents  had,  before  filing  affidavits,  taken  out  a  summons 
for  security  for  costs,  and  the  affidavits  were  filed,  as  it  were, 
under  protest.  I  hold  that  the  Respondents  are  entitled  to  secu- 
rity. Then  as  to  the  amount.  I  think  it  should  be  £100.  In 
In  re  Royal  Bank  of  Australia  (1),  before  Vice-Chancellor  Knight 
Bruce,  upon  a  Petition  by  a  shareholder  describing  himself  as  of 
Edinburgh,  for  the  usual  order  to  wind  up  that  company,  the 
Petitioner  was  ordered  to  give  security  for  £100.  I  therefore, 
upon  that  authority,  fix  that  amount. 


June  9.  Security  having  been  given  by  the  Petitioner,  the 
Petition  came  on  again  to  be  heard. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Kekewich,  for  the  Petitioner,  stated 
the  facts  of  the  case,  and  asked  for  the  usual  compulsory  winding- 
up  order. 

Mr.  Karslake,  Q.C.,  and  Mr.  Ince,  for  other  creditors,  supported 
the  application. 

Mr.  Graham  Hastings  did  not  dispute  the  debt,  but  said  that 
the  association  had  made  a  call  upon  the  shareholders,  and  would 
shortly  be  in  a  position  to  satisfy  these  creditors';  and  asked  that  the 
drawing  up  of  the  order  might  be  postponed  for  a  fortnight. 

Sik  John  Wickens,  Y.C. : — 

The  Petitioner  is  entitled  to  the  order  which  he  prays  for  ;  and 
I  cannot  give  any  special  directions. 

Solicitors  :  Messrs.  Roberts  &  Simpson ;  Messrs.  Howard  &  Co. ; 
Messrs.  G.  <&  A.  Lindo. 

(1)  3  De  G.  &  Sin.  186. 
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In  re  KEANE. 
LUMLEY  v.  DESBOROUGH. 


v.-c.  w. 


1871 

June  9. 


Petition  ly  Solicitor — 23  &  2-i  Vict.  c.  127 — Costs  charged  on  Fund  preserved — 
Married  Woman — Separate  Estate  without  Power  of  Anticipation. 

Costs  of  a  married  woman,  incurred  by  her  in  the  defence  to  a  suit  by  her 
husband  to  set  aside  a  post-nuptial  settlement  whereby  funds  were  assigned 
to  trustees  to  secure  an  annuity  to  her  separate  use,  without  power  of  antici- 
pation, charged  under  the  provisions  of  sect.  28  of  23  &  24  Vict.  c.  127,  on 
the  annuity. 

By  an  indenture  of  settlement,  dated  the  11th  of  March,  1861, 
between  Major  Lumley  of  the  first  part,  and  Eliza  his  wife  of  the 
second  part,  and  L.  Desborough  and  J.  Broivn  of  the  third  part, 
after  reciting  that  no  settlement  had  been  made  on  the  marriage  of 
the  said  Major  Lumley  and  his  wife,  and  that  in  consideration  of 
natural  love  and  affection  he  had  for  many  years  past  had  it  in 
contemplation,  and  had  at  the  date  of  the  settlement  now  in  recital 
determined  to  settle  upon  her  an  annuity  or  yearly  sum  of  £300 
during  her  life,  to  commence  from  the  1st  of  March,  1864,  to  be 
secured  by  the  covenants,  transfers,  powers,  and  provisions  therein 
respectively  contained,  and  reciting  that  the  said  Major  Lumley 
was  possessed  of  certain  mineral  and  other  property,  it  was 
witnessed  that,  in  consideration  of  the  premises  and  in  pursuance 
of  the  said  agreement  in  that  behalf,  Major  Lumley  covenanted 
with  the  said  trustees  that  he  would,  during  the  life  of  the  said 
Eliza  Lumley,  pay  to  the  trustees  such  an  annual  sum  of  money 
as,  deducting  income-tax,  should  leave  the  clear  annual  sum  of 
£300  sterling,  by  equal  monthly  payments  in  advance ;  and  it  was 
by  the  said  indenture  declared  that  the  trustees  should  pay  such 
annuity  by  such  monthly  instalments  to  the  said  Eliza  Lumley  for 
her  sole  and  separate  use,  independently  of  her  said  husband  and  of 
her  debts,  and  that  her  receipt  alone  should  be  a  discharge  for  the 
same,  and  that  she  should  not  have  power  to  deprive  herself  of  the 
benefit  thereof  by  anticipation.  Major  Lumley  then,  by  the  deed, 
assigned  certain  mineral  and  other  property  in  order  to  secure 
the  said  payments ;  and  it  was  by  the  deed  further  provided,  that 
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V.-C.  W.    in  case  Major  Lumley  should  neglect  or  omit  to  place  sufficient 
1871       moneys  in  the  hands  of  the  trustees,  to  meet  any  deficiency  that 
ln  re      might  arise  in  the  funds,  it  should  be  lawful  for  the  trustees  to  meet 
Kbane.     suc]1  deficienCy  by  a  gaje  0f  ^ne  principal.    The  deed  also  con- 
tained a  proviso  for  the  payment  of  the  trustees'  costs,  and  also,  on 
the  death  of  Mrs.  Lumley,  for  the  re-assignment  of  the  property 
to  Major  Lumley. 

On  the  25th  of  February,  1868,  Major  Lumley  filed  a  bill  in  the 
Court  of  Chancery  to  set  aside  the  said  settlement,  on  the  ground 
that  at  the  date  of  his  marriage  Eliza  Lumley  had  a  husband  living. 
He  also  caused  a  notice  to  be  served  on  the  trustees  not  to  continue 
to  pay  the  annuity.  The  bill  was  originally  filed  against  the 
trustees  and  Mrs.  Lumley.  Major  Lumley  also,  in  November,  1868, 
caused  the  said  Eliza  Lumley  to  be  indicted  for  bigamy.  Mr.  Keane, 
Mrs.  Lumley  s  solicitor,  the  present  Petitioner,  was  made  a  De- 
fendant by  amendment,  in  respect  of  certain  furniture,  part  of 
the  trust  property,  which  had  been  sold,  and  the  proceeds  received 
by  Mrs.  Lumley.  Mr.  Keane  was  employed  by  Mrs.  Lumley  to 
defend  the  suit,  which  was,  on  the  2nd  of  June,  1870,  dismissed 
with  costs,  to  be  paid  by  the  Plaintiff.  The  costs  of  Mrs.  Lumley, 
including  therein  the  costs  incurred  by  'Mr.  Keane  in  the  defence 
of  the  suit  from  the  time  of  his  being  made  a  Defendant,  had  been 
taxed  at  the  sum  of  £499  6s.  Id.,  including  therein  the  sum  of 
£1  2s.  6d.  for  the  costs  of  a  writ  of  subpoena  (which  was  issued 
and  personally  served  on  the  Plaintiff  in  August,  1870)  for  the 
recovery  thereof. 

In  consequence  of  the  notice  given  by  Major  Lumley,  the  trustees 
did  not  pay  Mrs.  Lumley  the  annuity  pending  the  suit,  and  the 
result  was  that  about  £700  had  accumulated,  of  which,  by  an 
arrangement  between  Mrs.  Lumley  and  Mr.  Keane,  £500  was  paid 
to  Mr.  Keane  and  £200  to  Mrs.  Lumley.  Of  this  sum  of  £500, 
Mr.  Keane  applied  £271  lis.  lOd.  in  part  payment  of  the  costs  of 
the  suit. 

Mr.  Keane,  on  the  7th  of  January,  1871,  presented  a  Petition, 
shewing  that  no  part  of  the  sum  of  £499  6s.  Id.  had  been  paid  by 
the  Plaintiff,  who,  since  the  subpoena  was  served  upon  him,  had 
disappeared  and  could  not  be  found,  and,  as  the  Petitioner  believed, 
had  gone  abroad,  or  was  otherwise  keeping  out  of  the  way  to 
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avoid  the  process  of  the  Court.    The 'Plaintiff  had,  as  was  also    V.-O.  W 
believed,  no  income  or  property  except  his  interest  in  the  property  1871 
comprised  and  subject  to  the  trusts  of  the  settlement,  subject  to      in  re 
numerous  incumbrances  of  considerable  amount  effected  by  him 
thereon;  and  praying  that  it  might  be  declared  that  he  was  «. 
entitled,  in  respect  of  the  preservation  through  his  instrumentality 
as  the  solicitor  of  Mrs.  Lumley  in  the  defence  of  the  suit  of  the 
annuity  provided  and  secured  to  be  paid  to  Mrs.  Lumley  during 
her  life,  to  a  charge  upon  the  annuity  and  upon  all  the  monthly 
payments  thereof  for  the  balance  of  his  taxed  costs,  charges,  and 
expenses  of  or  in  reference  to  the  suit,  after  deducting  the  sum  of 
£271  lis.  lOd. ;  that  the  annuity  might  be  sold  with  the  approba- 
tion of  the  Court,  and  that  out  of  the  moneys  to  arise  from  such 
sale  the  balance  certified  to  be  due  might  be  paid,  or  that  the 
sum  might  be  raised  out  of  the  annuity  in  such  other  manner  as  to 
the  Court  should  appear  proper. 

Mrs.  Lumley  s  affidavit  stated  that  Mr.  Keane  had  received  £580, 
and  that  the  sum  of  £499  6s.  Gd.  included  Mr.  Keane's  own  costs 
as  Defendant  in  the  suit,  amounting  to  £66  2s.  2d. 

The  Petition  was  heard  before  Vice-Chancellor  Stuart  on  the 
25th  of  February,  1871,  when  the  following  order  was  made : — 

"  This  Court  being  of  opinion  that  the  Petitioner  [is  entitled  to  a  charge  upon 
the  trust  funds  (which  are  by  the  indenture  of  settlement,  dated  the  11th  of 
March,  1864,  held  upon  certain  trusts  for  securing  the  payment  of  the  annuity  of 
£300  in  favour  of  Eliza  Lumley')  for  his  costs,  charges,  and  expenses  of  or  in 
reference  to  the  suit,  order  that  it  be  referred  to  the  Taxing  Master  to  tax  the  said 
costs,  charges,  and  expenses  of  and  in  reference  to  the  suit ;  that  the  Petitioner  do 
give  credit  for  all  sums  of  money  by  him  received  for  or  on  account  of  the  said 
costs,  charges,  and  expenses,  and  be  at  liberty  to  charge  all  sums  of  money  paid 
by  him  in  respect  of  the  costs,  charges,  and  expenses  of  the  suit,  and  the  Taxing 
Master  is  to  certify  the  balance  remaining  due  to  the  Petitioner,  after  deducting 
the  amount  already  received  by  him ;  that  it  be  referred  to  the  Taxing  Master  to 
tax  the  costs  of  the  Petitioner,  and  of  the  trustee  and  of  Eliza  Lumley  of  this 
application,  and  consequent  thereon,  as  between  solicitor  and  client ;  that  inquiries 
be  made  of  what  particulars  the  trust  funds  subject  to  the  trusts  for  securing  the 
annuity  now  consist;  and  that  the  Petitioner,  and  the  trustee,  and  Eliza  Lumley 
be  at  liberty  to  apply  at  Chambers  as  to  and  respecting  the  payment  of  the  said 
costs,  charges,  and  expenses,  when  taxed,  out  of  the  said  trust  funds." 

The  Petition  had  been  served  upon  the  Defendants,  the  sur- 
viving trustee  and  Mrs.  Lumley  only.    Major  Studdy,  a  mortgagee 
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V.-C.  W.    of  the  Plaintiff's  interest  subject  to  the  annuity,  having  had  no 
1871       notice  of  the  Petition,  and  the  order  of  the  25th  of  February,. 
In  re      1871,  having  been  made  in  his  absence,  leave  was,  on  the  4th  of 
Keane.     May,  1871,  upon  motion  on  his  behalf,  given  to  him  to  present  a 
Lumley     Petition  for  the  purpose  of  having  the  Petition  of  Mr.  Keane 
Desbobough.  reheat. 

In  accordance  with  the  leave  so  given,  Major  Studdy  presented 
his  Petition,  stating,  in  addition  to  the  facts  set  forth  above,  that 
on  the  6th  of  November,  1866,  Major  Lumley  executed  a  mortgage 
to  him,  his  executors,  administrators,  and  assigns,  charging  his 
interest  in  the  property  mentioned  to  be  assigned  by  the  indenture 
of  settlement  of  the  11th  of  March,  1864,  with  the  repayment  of 
the  sum  of  £1800  (money  advanced),  subject,  nevertheless,  to  the 
payment  of  the  annuity,  with  interest;  and  stating  subsequent 
further  charges ;  and  praying  that  the  Petition  of  Mr.  Keane  might 
be  reheard,  and  that  the  order  made  on  the  25th  of  February,. 
1871,  might  be  reversed,  or  varied  in  such  manner  as  to  the 
,Court  might  seem  meet  and  the  circumstances  of  the  case  migH 
require. 

The  principal  sum  due  to  Major  Studdy,  as  mortgagee  of  the 
interest  of  the  Plaintiff  in  the  property  comprised  in  the  settle- 
ment, amounted  to  £3706  5s.,  with  an  arrear  of  interest  thereon-  . 


June  9.    The  Petition  now  came  on  to  be  reheard. 

Mr.  Hardy,  Q.C.,  and  Mr.  Langworthy,  for  Major  Studdy : — 

The  costs  of  the  suit  were  not  made  a  charge  upon  the  property,, 
but  were  to  be  paid  by  the  Plaintiff  in  the  usual  manner.  In  the 
settlement  there  is  no  express  provision  that  the  trustees'  costs « 
shall  be  raised  and  paid,  as  well  as  the  annuity;  but,  no  doubt,  the- 
Court  would  say,  if  the  trustees  incurred  costs,  that  they  were 
entitled  to  be  paid  them.  The  Petition  of  Mr.  Keane  was  founded, 
exclusively  upon  the  28th  section  of  the  statute  (23  &  24  Vict., 
c.  127),  wThich  gives  the  Court  power  to  declare  that  a  solicitor  is. 
entitled  to  a  charge  upon  the  property  recovered  or  preserved  for 
costs.    The  effect  of  the  section  is  not  to  give  a  charge  upon  thd- 
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property  in  this  settlement,  but  only  upon  the  interest  of  the    V.-C.  W 
client :  Berrie  v.  Hoivitt  (1).    The  prayer  of  the  original  Petition  1871 
was  for  a  charge  upon  the  annuity  only.    Major  Studdy  advanced  jn 
his  money  upon  the  security  of  the  property  comprised  in  the 
settlement,  subject  to  the  annuity  only ;  and  if  Major  Lumley  had  ™. 
been  successful  in  his  suit  the  annuity  would  have  been  removed 
out  of  the  way,  and  the  mortgagee's  security  would  have  been 
greatly  improved  in  value. 

[The  Vice-Chancellok  : — The  Act  does  not  apply  to  infants  ?] 

No ;  it  does  not.  That  was  so  decided  in  Bonsor  v.  Brad- 
shaw  (2).  The  terms  of  the  order  complained  of  go  beyond  the 
prayer  of  the  Petition.  Twynam  v.  Porter  (3)  is  the  most  recent 
case  on  the  subject,  and  there  it  was  declared  that  the  Petitioners 
were  entitled  to  a  charge  upon  the  interests  of  the  parties  in  the 
hereditaments  recovered  or  preserved;  and  it  is  submitted  that 
the  order  made  in  February  last  ought  to  be  so  varied  as  not  to 
extend  beyond  the  annuity.  It  may  be  contended  that  Mrs. 
Lumley  is  not  merely  entitled  to  her  annuity,  but  also  to  tack  her 
costs  to  her  security;  but  if  it  be,  the  case  of  Barker  v.  Wat- 
kins  (4)  will  be  an  answer  to  that  contention ;  for  there  it  was  held 
that  if  a  mortgagee  has,  for  the  benefit  of  all  parties  interested, 
defended  the  title,  he  is  entitled  to  charge  his  costs ;  but  if  his 
title  only  be  disputed,  the  costs  of  his  defence  should  not  be  borne 
by  the  estate  as  against  the  parties  interested  in  the  equity  of 
redemption.  The  right  to  tack  costs  is  not  within  the  provisions 
of  this  Act. 


Mr.  Dickinson,  Q.C.,  and  Mr.  Gates,  for  Mr.  Keane: — 

This  case  clearly  comes  within  the  28th  section,  which  enacts, 
that  "  in  every  case "  in  which  a  solicitor  shall  be  employed  to 
defend  any  suit  in  any  Court  (there  is  no  exception  whatever) 
"  it  shall  be  lawful  for  the  Court "  (those  words  must  be  considered 
as  being  imperative,  and  not  discretionary;  or,  if  so,  only  that 
amount  of  discretion  which  is  to  be  exercised,  having  regard  to  the 


(1)  Law  Eep.  9  Eq.  1. 

(2)  7  Jur.  (N.S.)  231;  on  app., 
10  W.  E.  481. 


(3)  Law  Eep.  11  Eq.  181. 

(4)  Joh.  133. 
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V.-C.  W.  facts  of  the  case,  if  they  bring  it  within  the  words  of  the  statute) 
1871  to  declare  such  solicitor  entitled  to  a  charge  upon  the  property 
jnre  recovered  or  preserved.  Mrs.  Lumley  does  not  seek  to  charge, 
Keane.  incumber,  or  anticipate  her  annuity,  but  whatever  shall  be  done 
will  be  by  force  of  the  statute.  It  is  a  charge  ordered  by  the 
Legislature.  The  Court  will  sell  the  property  of  a  married  woman 
settled  to  her  separate  use  without  power  of  anticipation :  Fleming 
v.  Armstrong  (1) ;  and  the  Married  Women's  Property  Act,  1870 
(33  &  34  Yict.  c.  93),  s.  12,  extends  to  property  settled  to  the 
separate  use  of  a  married  woman  without  power  of  anticipation : 
Sanger  v.  Sanger  (2).  That  case  will  govern  the  decision  here. 
Bailey  v.  Birchall  (3)  was  a  case  like  this,  and  there  it  was  held 
that  the  solicitor  was  entitled  under  the  Act  to  a  charge  upon  the 
property  recovered  or  preserved  for  his  costs  of  the  litigation,  irre- 
spective of  his  client's  interest  in  the  property,  and  although  it 
turned  out  that  the  latter  had  not  any  interest  therein.  It  was  a 
charge  upon  the  entire  property. 

[The  Vice-Chancellor  : — Berrie  v.  Howitt  (4)  seems  to  be 
•directly  opposed  to  Bailey  v.  Birchall  in  principle.] 

"What  is  said  in  the  judgment  in  Berrie  v.  Howitt  the  statute 
does  not  authorize ;  it  is  merely  obiter  dicta.  If,  however,  the  two 
decisions  are  in  opposition,  that  one  is  to  be  preferred  which  is 
in  accordance  with  the  statute,  and  that  is  Bailey  v.  Birchall. 
Major  Studdys  security  was  taken  long  subsequent  to  the  settle- 
ment. He  took  the  equitable  interest  in  the  property,  subject  to 
the  liability  which  the  law  has  imposed  upon  it  for  costs  in  pre- 
serving it.  If  the  order  of  the  25th  of  February  be  bad  through 
being  made  in  Major  Studdys  absence,  that  defect  can  be  cured 
now  he  is  present.  The  same  order  ought  to  be  made  upon  this 
Petition  of  rehearing ;  but  supposing  it  should  be  considered  that 
the  order  in  its  present  form  should  not  have  been  made,  then 
Mr.  Keane  asks  for  the  order  prayed  for  in  his  Petition.  There  is 
a  great  distinction  between  this  case  and  that  of  Bonsor  v.  Brad- 
•shaw  ;  but  even  there,  after  the  majority  of  the  infant,  the  Court 
declared  that  the  costs  were  a  charge  on  the  estate  (5). 

(1)  34  Beav.  109.  (3)  2  H.  &  M.  371. 

(2)  Law  Eep.  11  Eq.  470.  (4)  Law  Eep.  9  Eq.  1. 
(5)  4  Giff.  260. 
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Mr.  Bendatt,  for  Mrs.  Lumley : —  V.-C.  W. 

I  do  not  object  to  the  order  as  it  stands,  but  I  resist  any  varia-  1871 
tion  of  it  making  the  costs  a  charge  upon  the  annuity.  The  sta-  In  re 
tute  does  not  authorize  the  Court  (but  even  if  it  does,  the  Court 
will  not  exercise  the  power)  to  charge  this  annuity  settled  to  the 
separate  use  without  power  of  anticipation.  Robinson  v.  Wheel- 
wrigM  (1)  established  the  principle  which  ought  to  be  followed 
in  this  case;  and  that  principle  was  carried  further  in  Clive  v. 
Carew  (2),  where  a  wife's  property  so  settled  was  not  applicable 
to  make  good  a  loss  occasioned  by  her  own  breach  of  trust;  in 
fact,  she  had  committed  a  fraud.  What  the  Court  has  to  look 
at  is  the  intention  of  the  author  of  the  settlement :  Jackson  v.  Sob- 
house  (3) ;  Lewin  on  Trusts  (4).  The  Legislature  did  not,  in 
using  the  word  "  employed,"  intend  to  bind  "  incapacitated  "  per- 
sons. The  words  of  the  28th  section  cannot  be  construed  to  apply 
to  married  women.  Mrs.  Lumley  employed  Mr.  Keane,  as  she  was 
at  liberty  to  do,  as  her  husband's  agent,  and  the  husband  has 
been  ordered  to  pay  her  costs.  According  to  the  doctrine  at  law, 
n  wife  cannot  employ  a  solicitor :  Oulds  v.  Sansom  (5)  ;  Graham  v. 
Jackson  (6) ;  Putting's  Law  of  Attorneys  (7).  Major  Lumley  has 
been  neither  bankrupt  nor  insolvent;  and  though  he  has  made 
two  compositions,  yet  Mr.  Keane  ought  to  sue  him  for  his  costs. 
Heydon's  Case  (8)  and  Dwarris  on  Statutes  (9)  shew  that  Acts  of 
Parliament  ought  to  be  construed  according  to  the  properly  ascer- 
tained intention  of  the  parties  that  make  them :  and  the  28th  sec- 
tion of  this  statute  applies  only  to  parties  who  are  sai  juris,  for  there 
is  no  indication  of  any  intention  to  extend  it  to  incapacitated  persons ; 
and,  in  fact,  the  latter  branch  of  the  section  contains  an  indication 
to  the  contrary.  There  has  been  no  case  on  the  point  since  the  Act 
was  passed  but  that  of  Bonser  v.  Bradshaw  (10),  but  it  has  always 
been  understood  that  it  does  not  apply  to  parties  under  incapacity : 
Seton  on  Decrees  (11).    Sanger  v.  Sanger  (12),  being  under  the 

(1)  6  D.  M.  &  G.  535.  (7)  3rd  Ed.  p.  89. 

(2)  1  J.  &  H.  199.  •  (8)  3  Rep.  7  a. 

(3)  2  Mer.  483.  (9)  2nd  Ed.  p.  551. 

(4)  5th  Ed.  p.  555.  (10)  7  Jur.  (N.S.)  231 ;  on  app., 

(5)  3  Taunt.  2G1.  10  W.  R.  481. 
<6)  6  Q.  B.  811..  (11)  2nd  Ed.  p.  839. 

(12)  Law  Rep.  11  Eq.  470. 
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V.-C.W.    Married  Women's  Property  Act,  can  have  no  bearing  upon  this 
1871      one.    The  intention  of  the  maker  of  every  settlement  is  to  provide 
ln  re      a  fund  which  cannot  be  taken  away ;  and  the  Court  has  not,  be- 
Keane.     cause  Major  Lumley  filed  a  bill  against  his  wife,  and  was  unsuc- 
v.        cessful,  any  authority  for  making  an  order  which  will  take  away 
that  fund. 

Mr.  Greene,  Q.C.,  for  the  surviving  trustee  of  the  settlement, 
asked  that  his  costs  should  be  provided  for. 

Sir  John  Wickens,  V.C. : — 

It  seems  to  me  that  the  prayer  of  the  original  Petition  was 
quite  right,  although  there  was  some  ambiguity  in  its  seeming 
to  pray  for  Mr.  Keane' s  own  personal  costs  in  the  suit  as  well  as 
the  costs  of  Mrs.  Lumley,  but  that  ambiguity  has  since  been  cor- 
rected. I  have  not  had  the  advantage  of  seeing  any  note  of  what 
was  said  by  Yice-Chancellor  Stuart,  except  a  short  one  in  the 
Weekly  Notes,  and  consequently  I  am  placed  in  some  difficulty,  as 
it  is  not  easy  in  all  respects  to  reconcile  the  opinion  which  I  have 
formed  with  that  which  appears  by  the  order  to  have  been  formed 
by  Yice-Chancellor  Stuart 

I  am,  however,  bound  to  express  my  own  opinion,  and  it  is  this, 
that  Mr.  Keane  is  entitled  to  a  charge  upon  the  armuity,  and  not 
upon  the  trust  fund  generally  ;  and  I  am  also  of  opinion  that  such 
charge  should  be  for  the  costs  of  Mrs.  Lumley  only,  and  not  for 
Mr.  Keane  s  own  costs. 

That  part  of  the  order,  therefore,  which  recognises  Mr.  Keane 
as  having  a  charge  upon  all  the  trust  funds,  and  which  would  in 
terms  remain,  even  if  Mrs.  Lumley  should  die  to-morrow,  for  his 
own  costs,  as  well  as  for  those  of  Mrs.  Lumley,  is  erroneous.  It  may 
be  said  that  Major  Studdy  is  not  aggrieved,  because  there  was  no 
formal  declaration  of  right,  but  only  the  expression  of  an  opinion 
by  the  Court  that  the  costs  are  a  charge  upon  the  trust  funds,  and 
that  the  order  directs  an  inquiry  as  to  what  the  trust  funds  consist 
of.  I  apprehend,  however,  that  when  an  order  which  directs  a  certain 
proceeding  is  prefaced  by  an  opinion,  the  meaning  of  it  is  that  the 
inquiry  shall  be  made  with  reference  to  that  opinion  and  upon  the 
footing  of  it,  and  if  the  opinion  be  so  erroneous  as  to  prejudice  the 
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rights  of  Major  Studdy,  the  prosecution  of  the  inquiry  and  the    V.-O.  W. 
working  out  of  the  order  would  also  prejudice  them ;  therefore  no  1871 
one  can  say  that  the  objection  of  Major  Studdy  to  the  order  is  a  jn 
mere  shadow.  The  argument  that  Mrs.  Lumley  had  a  charge  upon 
the  trust  funds  for  her  costs,  as  being  in  the  position  of  a  mort- 
gagee, and  that  Major  Studdy  took  as  second  mortgagee,  subject 
not  only  to  the  first  mortgage,  but,  by  implication,  to  those 
costs,  seems  to   be  inconsistent  with  the  decision  in  Parker  v. 
Wathins  (1)  and  with  principle. 

Then  the  question  is,  Have  I  jurisdiction  to  make  this  annuity 
subject  to  these  costs?  The  objection  urged  against  my  doing 
so  was,  that  the  interest  to  wbich  Mrs.  Lumley  is  entitled  is  an 
annuity  settled  to  her  separate  use,  without  power  of  anticipa- 
tion, and  that  such  an  interest  is  not  within  the  provisions  of 
the  Act  of  Parliament.  A  case  has  been  cited,  Bonser  v.  Brad- 
shaw  (2),  in  which  it  was  held  that  the  estate  was  not  liable  to 
the  costs,  but  that  was  the  case  of  an  infant  client,  and  it  differs 
from  this  on  the  very  point  on  which  it  was  decided.  It  is  clear 
that  an  infant  cannot,  but  that  in  this  Court  a  married  woman 
can,  as  to  her  separate  estate,  employ  a  solicitor,  and  that  she 
can  control  and  direct  bis  proceedings.  She  can  employ  him 
independently  of  the  Act.  Now,  a  solicitor  acting  for  a  married 
woman,  and  getting  for  her  funds  which,  when  got,  are  her  separate 
and  inalienable  estate,  has  precisely  the  same  lien  upon  the  funds 
as  if  she  were  &  feme  sole.  The  intention  of  the  28th  section  seems 
to  me  to  extend  to  other  property  a  lien  analogous  to  that  which 
a  solicitor  has  on  a  fund  in  Court  recovered  in  a  suit.  If  this 
be  a  true  view,  Bonser  v.  Bradshaiv  cannot,  I  think,  be  supported, 
unless  upon  a  strict  construction  of  the  word  "  employed  "  in  the 
28th  section. 

I  have  come  to  the  conclusion  that  the  order  made  in  February 
last  is  not  correct ;  that  it  is  so  incorrect  that  Major  Studdy  has 
good  ground  for  objecting  to  it,  and  that  he  is  quite  right  in 
coining  here  to  have  it  altered,  so  that  his  rights  shall  not  be 
prejudiced.  Mr.  Keane  is  entitled  to  a  declaration  of  a  right  to 
eharge  his  costs  upon  the  annuity,  with  consequential  directions. 
I  ought  to  notice  the  argument  that  Mr.  Keane's  remedy,  primarily 
(1)  Joh.  133.  (2)  7  Jur.  (N.S.)  231 ;  on  app.,  10  W.R.  481. 
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V.-C.  W.    against  the  husband,  has  not  been  worked  out ;  but  I  think  I  must 
1871       consider  that  everything  that  was  in  the  power  of  Mr.  Keane  to  do 
ln  re      has  been  done,  and  that  he  comes  here  on  account  of  a  bond  fide 
Keane.     difficulty,  in  suing  the  husband  for  the  costs  to  which  he  is 
v.        entitled.    The  order  will,  after  reciting  the  opinion  of  the  Court, 
contain  a  declaration  to  the  effect  which  I  have  mentioned.  I 
think  it  will  be  sufficient  to  give  liberty  to  apply  at  Chambers 
with  reference  to  the  enforcement  of  the  charge.    It  will  not  be 
necessary  to  direct  an  inquiry  as  to  the  trust  funds.    As  to  the 
costs  of  this  application,  I  apprehend  that,  according  to  the  strict 
rule,  1  ought  to  make  the  same  order  which  should  have  been 
made  upon  the  Petition  when  it  was  first  heard,  to  give  every  one 
his  costs  excepting  the  husband ;  but  I  -  feel  a  difficulty,  with 
reference  to  this  Petition  of  rehearing,  in  throwing  the  costs  upon 
the  annuity.    I  have  no  difficulty  in  expressing  an  opinion  that 
the  trustee  is  entitled  to  his  costs,  but  I  will  not  make  any  order. 
I  cannot  throw  Mr.  Keane' s  costs,  either  on  the  motion  or  upon 
this  Petition,  as  an  additional  charge  upon  the  annuity,  and 
therefore  as  to  his  costs  there  will  be  no  order.  Major  Studdy  will 
be  allowed  to  add  his  costs  to  his  security. 

Solicitors :  Mr.  E.  M.  Daniel,  agent  for  Messrs.  Hooper  &  Michel* 
more,  Newton  Abbott ;  Mr.  D.  Keane ;  Messrs.  Desborough  <£  Son  ; 
Messrs.  Elmslie,  Forsyth,  &  Sedgwick. 


V.-C  w.  in  re  SHAW'S  TKUSTS. 

1871 

*^v-*/  Will — Questions  for  Opinion  of  Court — Power  of  Leasing  to  Trustees. 

June  9. 

'  The  Court,  on  a  special  case  under  the  22  &  23  Yict.  c.  35,  and  the  23  &" 

24  Yict.  c.  38,  for  its  opinion,  declined  to  give  power  to  trustees  to  grant 
leases  of  real  estate  for  a  term  not  exceeding  ten  years. 
Naylor  v.  Arnitt  (1)  observed  upon. 

Special  case. 

F  M.  Shaw,  who  died  in  April,  1871,  by  will,  in  1869,  after 
giving  annuities  and  legacies,  gave  the  residue  of  her  estate  to 
(1)  1  Euss.  &  My.  501. 
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trustees,  and  the  annual  produce  thereof,  in  trust,  as  to  one-third,    V.-C.  W. 
to  pay  the  income  to  her  nephew  J.  L.  Hughes  for  life,  and  after  1871 
his  death  to  his  children,  and  the  other  two-thirds  to  pay  to  two      In  re 
other  nephews  and  their  children  in  the  same  manner.    The  will  tevjiTts. 
contained  no  direction  for  conversion,  no  charge  of  debts  or  lega- 
cies, and  no  power  of  sale  or  leasing.  The  real  and  personal  estate, 
inter  alia,  consisted  of  the  underlease  of  a  house  for  an  unexpired 
term  of  fifty-seven  years,  subject  to  certain  covenants,  bank  stock, 
colonial  bonds,  railway  stock,  and  debentures  in  the  Horticultural 
Society  of  London. 

This  was  a  special  case  under  the  22  &  23  Vict.  c.  35,  and 
23  &  24  Vict.  c.  38,  by  the  trustees,  asking  for  the  opinion  and 
advice  of  the  Court.  The  Kespondents  were  two  of  the  tenants  for 
life,  the  other  being  out  of  the  jurisdiction.  The  questions  were  r 
Avhether  the  Petitioners  ought  forthwith  to  convert  the  leasehold ; 
whether  the  investments  in  railway  and  other  stocks  ought  to 
remain  as  at  the  death  of  the  testatrix,  or  whether  the  trustees 
were  bound  forthwith  to  convert  any,  and,  if  so,  which  of  them  ; 
and  whether  the  trustees  were  entitled  to  lease  the  real  estate  for 
any  and  what  term. 

Mr.  Botvring,  for  the  Petitioners  : — 

The  questions  are  asked  in  consequence  of  the  suggestions  of  a 
learned  conveyancer  ;  but  the  first  seems  to  come  within  the  terms 
of,  and  to  be  stronger  than,  the  case  of  Hoive  v.  Earl  of  Bart- 
mouth  (1).  ,  • 

[He  also  cited  In  re  Elmore's  Trusts  (2).] 

Mr.  Mackeson,  Q.C.,  for  the  Eespondents,  offered  no  opposition. 

The  Vice-Chancellor  declared  that  the  leasehold  house,  and 
also  the  investments,  excepting  the  bank  stock,  ought  to  be  con- 
verted with  all  convenient  speed. 

Mr.  Bowring: — Then  as  to  the  third  question.  There  is  no 
power  to  lease  the  real  estate,  but  there  is  the  authority  of  Naylor 
v.  Arnitt  (3),  where  the  Court  allowed  a  lease  to  be  granted  for 

(1)  7  Yes.  137.  (2)  6  Jur.  (N.S.)  1325. 

(3)  1  Euss.  &  My.  501. 
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ten  years,  and  I  ask  that  these  trustees  may  be  allowed  to  grant 
leases  for  a  term  not  exceeding  that  period. 

Mr.  Macheson : — The  Petitioners  are  to  remain  trustees,  and  to 
pay  the  annual  income. 

Sie  John  Wickens,  V.C. : — 

I  do  not  think  that  the  decision  in  Naylor  v.  ArniH  (1)  is  considered 
to  be  good  law.  There  is  no  case  which  distinctly  overrules  it ; 
but  in  the  case  of  Wood  v.  Patteson  (2)  Lord  Langdale  said : 
"  As  to  Naylor  v.  ArniH,  I  should  be  afraid  to  act  on  it ;  for  if  the 
trustees,  unauthorized  by  the  will,  have  the  power  of  leasing  for 
ten  years,  I  see  no  reason  why  they  should  not  have  power  to  lease 
for  sixty."  After  that  expression  of  opinion,  I  think  that  Naylor 
v.  Arnitt  is  not  a  case  to  be  followed;  and  I  must  decline  to 
answer  this  question. 

Solicitors :  Messrs.  Surr  &  Gribble. 


v.-c.  w. 

1871 

In  re 
Shaw's 
Trusts. 


V.CW.  in  re  OMENTAL  HOTELS  COMPANY. 

152  PERRY  v.  ORIENTAL  HOTELS  COMPANY. 

April  26,  27 ; 

May  6.       Winding-up — Mortgagee's  Suit — Liquidator  and  Receiver —  Costs  of  preserving 
and  realising  Assets  of  Company,  and  of  general  Liquidation. 

A  company,  having  erected  a  hotel  at  C,  and  another  at  G.,  resolved  to 
•wind  up,  and  appointed  a  liquidator.  The  voluntary  winding-up  was  ordered 
to  be  continued  under  supervision.  By  agreement  with  P.,  to  whom  the 
company  were  indebted  for  the  erection  of  the  hotel  at  C,  debentures  to  the 
amount  of  £25,000  were  to  be  a  first  charge,  and  P.  had  an  equitable  mort- 
gage subject  thereto.  He,  by  leave,  filed  a  bill  to  enforce  his  claim,  and 
asked  for  a  sale  of  the  property  and  for  a  receiver,  and  one  was  appointed  ; 
but,  on  appeal,  that  receiver  was  removed,  and  the  liquidator  was  appointed 
receiver.  In  May,  1870,  an  order  was,  on  the  application  of  the  liquidator 
and  receiver,  made  that  he  should  be  at  liberty  to  carry  on  the  business  of 
the  hotels,  and  be  allowed  all  proper  expenses  incurred  in  reference  thereto. 
In  July,  1870,  orders  were  made  approving  of  a  contract  entered  into  for  a 
sale  of  the  hotel  at  C.  for  £40,000;  and  that,  upon  its  completion,  the  liqui- 


(1)  1  Russ.  &  My.  501. 


(2)  10  Beav.  541,  544. 


VOL.  XII.] 


EQUITY  CASES. 


127 


dator  should  pa}r  P.  what  was  due  to  him,  or  deposit  a  sum  in  a  bank  to  V.-C.  \V. 
answer  his  claim. 

In  September,  1870,  P.,  having  been  informed  that  only  £30,000  could  be  — ^ 
obtained,  consented  to  a  sale  (which  was  afterwards  sanctioned  by  the  Court)  q^^AIj 
at  that  sum,  and  the  money  was  paid  to  the  liquidator.  Hotels  Co 

On  summonses  in  reference  to  this  fund  : —  Perry 
Held,  that  the  liquidator's  costs,  charges,  and  expenses  of  the  realisation  of  v. 
the  property  were  payable  out  of  the  fund  in  priority  to  any  claim  of  P.  or   ^^g^  Jco 

of  the  debenture-holders  ;  that  the  liquidator's  costs  of  "preservation  of  the   

property  were,  as  between  P.  and  the  company,  payable  by  them,  but  that 
the  liquidator  was  entitled  to  be  indemnified  out  of  the  fund  for  such  of  those 
costs  as  might  not  be  paid  out  of  the  company's  assets ;  and  that  the  claims 
of  P.  and  of  the  debenture -holders  had  priority  over  the  general  costs  of 
liquidation. 

ThE  Oriental  Hotels  Company,  Limited,  was  formed  under  the 
Companies  Act,  1862,  for  erecting  hotels  in  India  and  China,  and 
on  the  route  between  England  and  the  British  settlements  in  those 
countries.  The  company  entered  into  contracts  for  the  erection  of 
two  hotels — one  at  Cairo,  and  the  other  at  Point  de  Galle.  The 
Plaintiff,  John  Perry,  a  contractor,  erected  and  fitted  up  the  hotel 
at  Cairo  for  the  company,  and  they  became  indebted  to  him  on 
account  thereof  in  a  sum  of  £9073.  The  company,  in  order  to 
enable  them  to  commence  carrying  on  the  hotels,  arranged  with 
the  Plaintiff  that  he  should  have  a  legal  charge  for  this  amount 
on  the  company's  property  at  Cairo  and  at  Point  de  Galle,  subject 
to  a  mortgage  on  the  hotel  at  Point  de  Galle  for  £8000,  and 
to  debentures  on  both  hotels  to  the  extent  of  £25,000.  This 
arrangement  was  carried  out  by  an  agreement  dated  the  30th  of 
December,  1869  (see  Perry  v.  Oriental  Hotels  Company  (1)  ).  The 
company  issued  debentures  bearing  £6  per  cent,  interest,  which 
were  a  first  charge  on  the  hotel  at  Cairo ;  and  other  debentures 
bearing  £12  per  cent,  interest,  which  were  a  second  charge  on  the 
hotel  at  Cairo,  and  also  (subject  to  an  £8000  mortgage  on  the  hotel 
at  Point  de  Galle.  As  between  themselves  the  £6  per  cent,  deben- 
tures stood  before  the  £12  per  cent,  debentures.  In  February, 
1870,  a  resolution  was  passed  for  a  voluntary  winding-up  of  the 
company,  and  a  liquidator  (Mr.  Arthur  Cooper)  was  appointed.  An 
order  was  in  the  same  month  made  for  continuing  the  winding-up 
under  supervision.    In  March,  1870,  the  Plaintiff,  as  equitable 

(1)  Law  Rep.  5  Ch.  420. 
Vol.  XII.  M  2 
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mortgagee  (being  also  a  debenture-holder),  by  leave  of  the  Courtr 
filed  his  bill  to  enforce  his  equitable  mortgage,  prayed  for  an 
account  of  what  was  due  to  him,  and,  in  default  of  payment,  for  a 
sale,  and,  in  the  meantime,  for  a  receiver  of  the  income  and  profits 
of  the  property.  On  motion  by  the  Plaintiff,  a  receiver  was  ap- 
pointed by  Vice-Chancellor  Stuart ;  but  on  appeal  that  order  was 
discharged,  and  the  liquidator  was  appointed  receiver  {Perry  v. 
Oriental  Hotels  Company  (1)  ). 

On  the  27th  of  May,  1870,  on  the  application  of  Arthur  Cooper, 
the  liquidator  of  the  company,  and  the  receiver  directed  to  be 
appointed  in  the  cause,  and  upon  hearing  the  parties,  it  was  ordered 
that  the  said  Arthur  Cooper  should  be  at  liberty  to  carry  on  the 
business  of  the  hotels  at  Cairo  and  Point  de  Galle ;  and  that  all 
necessary  and  proper  expenses  incurred  with  reference  thereto 
should  be  charged  by,  and  allowed  to,  the  said  Arthur  Cooper  in. 
his  accounts  in  the  said  matter  as  liquidator,  or  as  receiver  in  the 
cause  when  duly  appointed. 

Mr.  Arthur  Cooper,  as  liquidator,  had  an  offer  from,  and  he  con- 
tracted to  sell  to,  the  Viceroy  of  Egypt  the  hotel  at  Cairo  for 
£40,000,  but  in  that  sum  the  furniture  and  stores  were  not 
included. 

r_  On  the  22nd  of  July,  1870,  three  orders  were  made :  one 
approving  of  the  contract ;  another,  that,  upon  the  completion  of 
the  contract,  the  liquidator  should  pay  to  the  Plaintiff  the  amount 
of  principal  and  interest  due  upon  his  security,  with  his  costs  of 
the  suit,  or  should  deposit  the  sum  of  £16,000  at  a  bank  in  the 
joint  names  of  the  liquidator  and  the  Plaintiff  to  answer  the  claim 
of  the  Plaintiff  as  mortgagee  and  debenture-holder ;  and  the  third 
order,  not  material  to  be  considered,  had  reference  to  commission, 
claimed  by,  or  to  be  paid  to,  a  Captain  Lynch. 

In  September,  1870,  the  Plaintiff  was  informed  by  the  liquidator 
that  the  hotel  at  Cairo  could  not  be  sold  to  the  Viceroy  (the  only 
purchaser)  for  £40,000,  but  that  £30,000  could  be  obtained  for  it 
and  the  furniture,  and  the  Plaintiff  consented  to  a  sale  for  that 
sum.  On  the  7th  of  October,  1870,  a  sale  was  sanctioned  by  the 
Court,  in  a  proceeding  before  the  Chief  Clerk  for  the  Vacation 
Judge,  to  which  the  Plaintiff  was  not  a  party,  and  it  was  subse- 
(1)  Law  Rep.  5  Ch.  423. 
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quently  effected  for  that  sum,  and  the  money  was  paid  to  the 
liquidator.     The  matter  now  came  before  the  Court  on  two 
adjourned  summonses :  one  by  the  liquidator,  dated  the  22nd  of 
March,  1870,  asking  that  he  might  be  at  liberty  to  apply  £25,000, 
part  of  the  £30,000,  proceeds  of  the  sale,  first,  in  payment  of  the 
interest  on  the  debentures  secured  as  a  first  charge  on  the  hotel  at 
Cairo  at  £6  per  cent.,  and  the  principal  thereof  (amounting  to 
£8201  10s.,  or  thereabouts) ;  secondly,  in  payment  of  the  interest 
on  the  debentures  secured  as  a  second  charge  on  the  said  hotel, 
and  as  a  third  charge  on  the  hotel  at  Point  de  Galle  at  £12  per 
■cent. ;  and,  thirdly,  in  payment,  so  far  as  the  balance  would  extend, 
of  the  principal  of  the  said  £12  per  cent,  debentures  (amounting  to 
£15,979  10s.,  or  thereabouts),  and  to  retain  the  £5000  balance  of 
the  sum  of  £30,000,  and  any  other  sum  that  might  come  to  his 
hands  in  respect  of  the  hotel  at  Cairo,  to  meet  the  costs,  charges, 
and  expenses  of  preserving  and  realising  the  property,  and  of  and 
incidental  to  the  liquidation  of  the  company,  and  any  other  costs 
that  the  said  proceeds  might  be  liable  to,  and  that  any  surplus 
that  might  remain,  after  payment  of  such  costs,  charges,  and 
expenses,  might  be  applied  in  further  payment  of  the  debentures : 
and  the  other  by  the  Plaintiff,  dated  the  23rd  of  March,  1871, 
asking  that  the  liquidator  might  be  directed  to  pay  into  Court,  to 
the  credit  of  the  cause,  the  sum  of  £30,000  received  by  him  as  the 
purchase-money  of  the  hotel  at  Cairo.    The  liquidator  had,  as 
alleged,  applied  the  income  and  profits  of  the  hotels,  which  he 
had  received  as  receiver,  in  payment  of  the  general  expenses  of 
■liquidation. 

The  questions  which  arose  for  consideration  were  as  to  the  costs 
of  preserving  the  property,  the  costs  of  realising  it,  and  the  general 
costs  of  liquidation. 
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Mr.  Dickinson,  Q.C.,  Mr.  ffiggins,  and  Mr.  Whitehome,  for  the 
Plaintiff:— 

It  is  not  denied  that  the  debentures  are  a  first  charge.  They 
ought  to  be  paid,  and  the  balance  secured  for  the  Plaintiff,  or 
the  £16,000  ought  to  be  secured  in  accordance  with  the  second 
order  of  the  22nd  of  July,  1870,  which  established  the  Plaintiff's 
rights,  which  he  has  not  in  any  manner  waived,  and  from  which 
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order  there  has  been  no  appeal,  nor  any  attempt  to  vary  or  dis- 
charge it.  The  question  is,  whether,  after  payment  of  ascertained 
prior  charges,  the  residue  of  the  fund  is  liable  to  the  costs  under 
the  three  heads  mentioned  ?  The  liquidator  is  in  the  position  of 
a  mortgagor.  He,  no  doubt,  fills  a  double  character.  As  receiver 
of  the  rents  and  profits,  he  ought  to  bring  in  his  account  in  the 
suit ;  he  having  been  appointed  at  the  instance  of  a  second  mort- 
gagee to  realise  his  own  security,  and  he  is  not  entitled  to  deduct 
from  the  mortgagee's  fund  the  costs  which  he  has  incurred  in 
realising  the  property  and  the  general  expenses  of  liquidation. 
Mr.  Cooper  having  sold  in  the  character  of  liquidator,  any  costs 
that  he  may  be  entitled  to  will  be  the  subject  of  consideration 
when  the  balance  is  disposed  of;  but  not  one  shilling  of  realising 
the  property  ought  to  come  out  of  the  Plaintiff's  fund :  Morison  v. 
Morison  (1) ;  In  re  Professional  Life  Assurance  Company  (2). 
The  balance  will  not  be  sufficient  to  pay  the  Plaintiff  his  principal, 
interest,  and  costs,  under  the  contract  in  the  second  order  of  July, 
1870,  between  him  and  the  first  mortgagees  and  the  mortgagor, 
which  order  binds  everybody  concerned  in  the  winding-up  and 
in  the  mortgagor's  estate.  Where  by  consent  of  a  mortgagee 
property  is  sold  by  the  Court  free  from  the  mortgage  security,  the 
costs  of  other  parties  ought  not  to  be  paid  out  of  the  proceeds : 
Ward  v.  MacMnlay  (3).  This  is  a  direct  authority,  and  upon  it 
the  Plaintiff  is  entitled  to  the  judgment  of  the  Court. 


Mr.  Greene,  Q.C.,  and  Mr.  Jackson,  for  the  liquidator : — 

The  conduct  of  the  liquidator  has  been  open  and  fair  in  every 
particular.  He  has  had  no  interest  in  the  matter,  except  to  do  his 
duty  as  an  officer  of  the  Court.  The  Plaintiff  knew  that  his 
position  as  mortgagee  was  subordinate.  He  consented  to  a  sale 
of  this  hotel  for  £30,000,  and  that  sum  will  probably  be  swallowed 
up  in  paying  off  the  debentures,  interest,  and  costs.  The  order  of 
the  27th  of  May  was  made  in  the  presence  of  all  parties,  and  it 
was  acted  upon  with  the  Plaintiff's  full  knowledge  and  assent. 
It  gave  the  liquidator  his  costs  of  carrying  on  the  hotels,  and  he 
claims  to  be  paid  his  costs,  not  only  of  preserving,  but  of  realising 

(1)  7D.M.  &  G.  214.  (2)  Law  Eep.  3  Ch.  167. 

(3)  2  D.  J.  &  S.  358. 
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the  hotel  as  a  going  concern,  and  of  general  liquidation,  in  priority 
to  payment  of  the  debenture-holders  and  of  the  Plaintiff:  In  re 
Marine  Mansions  Company  (1).  All  these  costs  must  be  considered 
as  costs  of  administration  and  realisation  of  the  property :  Arm- 
strong v.  Storer ;  Bazalgette  v.  Storer  (2) ;  but,  as  against  the 
debenture-holders,  he  is  entitled  to  all  his  costs  under  the  order  of 
the  27th  of  May,  1870.  A  mortgagee  has  defined  rights,  which 
he  can  pursue  if  he  think  fit,  but  here  the  Plaintiff  came  in  under 
the  winding-up,  and  he  has  been  made  a  party  to  the  orders  of  the 
Court.  The  Plaintiff  can  have  no  relief  as  against  the  debenture- 
holders.  The  great  object  has  been  to  consolidate  the  suit  and 
the  winding-up,  to  minimise  the  expenses,  and  not  to  interfere  with 
the  rights  of  the  Plaintiff.  The  liquidator  has  given  the  Plaintiff 
the  benefit  of  his  receivership ;  and,  under  the  circumstances,  he 
asks  that  all  his  costs  may  be  paid  or  provided  for  in  priority  out 
of  the  fund.  The  liquidator  sold  the  hotel  for  the  benefit  of  the 
first  mortgagees.  That  gave  him  a  title  to  his  costs,  on  the  prin- 
ciple that  mortgagees  are  entitled  to  charge  costs  of  realisation  as 
against  those  behind  them.  The  fact  of  the  liquidator  being 
receiver  did  not  prejudice  his  position.  He  made  a  title  to  the 
purchaser  as  liquidator.  As  to  the  costs  of  preserving  the  property, 
there  is  an  express  order;  but  if  there  were  none,  these  costs 
would  come  within  the  principle  of  the  decision  in  In  re  Marine 
Mansions  Compamj  ;  but  if  an  official  of  the  Court  has  out  of 
his  own  pocket  found  money  to  keep  a  concern  going  he  has  a 
right,  as  against  all  parties,  to  be  reimbursed.  But  this  is  a  case 
under  the  Companies  Act,  1862,  sect.  151.  Section  95,  clause  2, 
authorized  the  liquidator  to  carry  on  the  business  of  the  com- 
pany, and  the  Court  was  fully  justified  in  making  the  order  of  the 
27th  of  May.  The  144th  section  gives  all  costs,  &c,  out  of  the 
assets  in  priority  to  all  other  claims,  and  under  the  110th  section 
the  Court  may,  in  the  event  of  the  assets  being  insufficient,  make 
an  order  as  to  the  payment  of  costs,  &c,  in  such  order  of  priority 
as  it  may  think  fit.  The  Court  has  therefore  full  power  under 
the  Act  to  make  these  costs  of  preserving  and  realising  the 
property,  and  the  costs  of  liquidation  payable  out  of  the  fund  in 
priority. 

(1)  Law  Eep.  4  Eq.  G01.  (2)  14  Bear.  535. 


v.-c.  w. 

1871 

In  re 
Oriental 
Hotels  Co. 

Perry 
v. 

Oriental 
Hotkls  Co, 


132 


EQUITY  CASES. 


[L.  K. 


V.-O.  W. 
1871 


In  re 
Oriental 
Hotels  Co. 

Peery 
v. 

Oriental 
Hotels  Co. 


Mr.  Dickinson,  in  reply : — 

The  accounts  are  those  of  a  liquidator,  who  also  fills  the  cha- 
racter of  a  receiver,  but  he  ought  to  bring  in  his  accounts  as  receiver, 
and  he  is  not  entitled  to  retain  in  his  hands  the  balance  of  the 
fund  which  will  remain  after  satisfying  the  debentures;  and  he 
certainly  ought  not  to  be  allowed  to  deduct  from  the  fund  the 
costs  of  realising  the  property,  nor  the  costs  of  general  liquida- 
tion, nor  the  costs  of  preserving  the  property,  except  so  far  as 
they  may  be  allowed  in  the  suit ;  but  whatever  may  be  the  rights 
of  the  liquidator  in  reference  to  preserving  the  property,  the 
balance  of  the  fund  ought  to  be  secured  in  the  mode  pointed  out 
in  the  order  of  July,  1870. 


May  6.  Sir  John  Wickens,  V.C.,  after  stating  the  facts  of  the 
case,  continued : — 

The  questions  before  me  now  on  the  two  summonses  concern  the 
application  of  the  money  which  has  been  paid  to  and  is  in  the 
hands  of  the  liquidator.  I  apprehend  that  the  second  order  of  the 
22nd  of  July,  1870,  constituted  a  contract  between  the  liquidator 
on  the  one  hand  and  the  Plaintiff  on  the  other,  which  contract, 
having  been  sanctioned  and  confirmed  by  the  Court,  I  must  take 
to  have  been  regularly  and  properly  made,  and  I  do  not  consider 
the  subsequent  assent  of  the  Plaintiff  to  the  reduction  of  the  pur- 
chase-money as  amounting  to  a  waiver  of  it :  but  the  point  is  not 
material.  The  Plaintiff  has  unquestionably  an  interest  in  the 
money,  which  the  contract  recognises.  He  does  not  himself  ask 
that  effect  shall  be  given  to  it  in  specie,  and  in  fact  it  would  be 
hardly  possible  to  do  so.  The  practical  question  is,  what  his 
interest  in  the  £30,000  really  is,  and  how  effect  can  be  now  given 
to  it. 

In  the  first  place,  the  expenses  of  the  realisation  are,  I  think, 
payable  out  of  the  fund,  in  priority  to  any  claim  of  the  mortgagee. 
The  case  of  In  re  Marine  Mansions  Company  (1)  seems  exactly  in 
point  on  the  general  principle.  It  is  true  that  the  very  important 
case  of  Ward  v.  MaeJdnlay  (2)  was  not  cited  in  that  case,  but 
(1)  Law  Rep.  4  Eq.  601.  (2)  2  D.  J.  &  S.  358. 


VOL.  XII.] 


EQUITY  CASES. 


133 


In  re 
Oriental 
Hotels  Co. 

Perry 
v. 

Oriental 


considering  that  what  was  there  said  by  Lord  Justice  Turner  was    V.-C.  W. 
only  an  opinion,  carefully  expressed,  it  is  true,  by  a  great  and  cau-  1871 
tious  Judge,  in  reference  to  an  administration  suit  and  not  to  a 
winding-up ;  and  that  even  as  regards  administration  suits,  is  op- 
posed to  a  decision  of  the  Master  of  the  Kolls,  in  the  case  of 
Bighton  v.  Withers  (1),  and  to  two  decisions  of  the  present  Lord 
Chancellor,  when  Vice-Chancellor,  in  the  cases  of  Berry  v.  Hebble-  H°TELS  Co. 
thwaite  (2)  and  Tucldeij  v.  Thompson  (3) ;  I  cannot  consider  the 
fact  that  it  was  not  cited  as  shaking  the  authority  of  In  re  Marine 
Mansions  Company  (4).    It  should  be  observed  that,  even  if  the 
general  principle  had  been  otherwise,  there  is  here  something  like 
a  direct  employment  by  the  Plaintiff  of  Mr.  Cooper  to  act  as  his 
agent  in  the  sale. 

I  think  it  equally  clear,  on  the  same  authorities,  that  the  mort- 
gagees' claim  against  the  proceeds  is  paramount  to  the  general 
costs  of  the  winding-up.  The  case  of  Armstrong  v.  Storer  (5), 
which  was  relied  on  in  argument,  was  the  case  of  a  mortgagee 
instituting  an  administration  suit,  and  this  circumstance,  as  ap- 
pears by  comparing  it  with  the  case  of  Bighton  v.  Withers,  is  the 
ground  of  the  decision.  The  case  of  In  re  Professional  Life 
Assurance  Company  (6)  is  not,  I  think,  in  any  way  inconsistent 
with  this  as  regards  the  question  between  the  liquidator  and  the 
Plaintiff,  or  even  as  between  the  liquidator  and  the  debenture- 
holders,  considering  the  peculiar  nature  of  the  debentures  in  this 
case.  But,  in  any  case,  I  am  satisfied  that  Lord  Justice  Bolt  did 
not  intend,  by  what  he  said,  to  decide  the  general  question,  even 
as  between  a  liquidator  who  has  realised  all  the  assets  and  is 
distributing  them,  and  debenture-holders  whose  charge  is  on  the 
assets  generally. 

There  remains  another  class  of  costs,  described  as  costs  of  pre- 
servation. These  are  costs  incurred  by  the  liquidator  under  the 
order  of  the  27th  of  May,  1870,  which  it  is  now  necessary  to  con- 
sider more  particularly.  [The  Yice-Chancellor  read  the  order  set 
forth  above.]  The  precise  terms  of  that  order  seem  to  me  very 
material.    I  need  not  say  that  considerable  difficulty,  and  also 


(1)  31  Beav.  423. 

(2)  4  K.  &  J.  80. 
(:')  1  J.  &  H.  12G. 


(4)  Law  Eep.  4  Fq.  601. 

(5)  14  Beav.  535. 

(0)  Law  Rep.  3  Ch.  167. 
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expenses,  have  arisen  in  the  events  which  have  happened 
the  circumstance  of  Mr.  Cooper  filling  both  characters ;  although, 
in  the  first  instance,  when  the  company  was  reputed  to  be  solvent, 
nothing  could  be  more  natural,  and  if  I  may  respectfully  say  so, 
proper,  than  the  order  made  by  Lord  Justice  Giffard.  I  need 
hardly  say  that  a  receiver  would  have  had  no  right  to  apply  for 
such  an  order,  a  receiver  not  being  in  a  position  to  initiate  any 
proceedings.  Hence  the  order  must  be  taken  to  have  been  made 
on  the  application  of  the  liquidator,  though  Mr.  Cooper  is  de- 
scribed in  it  as  filling  both  offices.  It  is,  in  fact,  an  application  by 
Mr.  Cooper,  as  liquidator,  for  liberty  to  carry  on  the  business  of  the 
hotels  which  were  then  in  the  Plaintiff's  possession,  by  his  receiver, 
the  same  Mr.  Cooper.  The  Plaintiff's  assent  was  therefore  necessary, 
and  was  given  to  the  order,  but  this  assent  would  not  of  itself  have 
involved  any  liability  to  the  expenses  of  carrying  it  on,  except  as 
after  mentioned.  The  difficulty  arises  from  the  concluding  words 
of  the  order.  On  the  whole,  I  think  that  they  do  not  disturb  the 
rights  of  the  company  and  the  Plaintiff  as  between  themselves ; 
but  they  give  Mr.  Cooper  a  right  to  be  paid  the  costs  of  preserva- 
tion as  receiver ;  that  is,  out  of  the  rents,  or  upon  the  principle  of 
the  case  of  Morison  v.  Morison  (1)]  which  was  mentioned  during 
the  argument,  out  of  the  purchase-money,  but  only  if  he  does  not 
get  them  out  of  the  company's  assets  ;  and  as  between  the  com- 
pany and  the  Plaintiff,  the  costs  of  preservation  come  after  the 
mortgage. 

In  sum,  I  think  the  liquidator  entitled  to  be  paid  out  of  the 
£30,000  the  costs  of  realisation  (some  of  which,  I  should  observe, 
are  the  subject  of  dispute)  and  the  costs  of  preservation,  if  there  are 
not  assets  of  the  company  sufficient  to  satisfy  them  after  paying 
the  debentures  and  the  Plaintiff's  mortgage,  but  not  the  general 
costs  of  the  winding-up.  I  am  willing,  if  it  can  be  done  consistently 
with  the  practice,  to  put  the  order  by  way  of  declaration  or  other- 
wise in  such  a  form  as  to  enable  any  one  who  wishes  to  have  it 
reconsidered,  to  have  that  done  at  once,  and  not  wait  for  its  being 
acted  upon.  These  being  the  rights  of  the  parties,  as  I  under- 
stand them,  it  is  desirable  to  arrange  the  figures  so  as  to  give 
effect  to  them  without  unnecessary  inconvenience  to  any  one.  I 
(1)  7D.M.&  G.  214. 
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cannot,  without  more  information,  say  how  this  is  to  be  done.  As 
to  any  interest  now  due,  and  any  principal  money  now  payable  on 
the  debentures,  which  it  is  reasonably  certain  will  be  paid  in  full,  I 
can  sanction  immediate  payment.  To  this  extent  I  can  give  effect 
to  the  summons  of  the  liquidator,  but  subject  to  this  :  I  do  not  see 
how  I  can  do  otherwise  than  impound  the  balance  of  the  £30,000, 
which  I  assume  can  be  most  conveniently  done  by  carrying  it  to  a 
separate  account  in  the  winding-up  after  making  the  payments 
out  of  it  which  I  have  mentioned,  and  directing  that  it  shall  not 
be  dealt  with  without  notice  to  the  Plaintiff.  I  can  also  direct 
that  the  costs  of  the  realisation  be  taxed  and  paid,  and  that  any 
debenture-holders  entitled  to  immediate  payment  of  principal  or 
interest  may  apply  at  Chambers  for  payment  out  of  the  fund.  The 
liquidator  and  the  Plaintiff  may  also  have  leave  to  apply  as  to  the 
former;  but  I  suppose  no  special  leave  is  necessary.  With  regard 
to  the  costs  of  these  two  applications,  I  think  that  the  costs  of  both 
parties,  upon  the  liquidator's  application,  should  be  paid  by  the 
liquidator  out  of  the  assets  of  the  company ;  and  with  regard  to 
the  other  application,  which  is,  as  I  understand  it,  that  the  £30,000 
should  be  paid  into  Court  in  the  suit,  I  think  that  I  should  best 
do  justice  by  refusing  that  without  costs,  except  that  the  liquidator 
must  have  his  costs  of  it  out  of  the  assets. 

The  order  will  therefore  be :  Declare  that  the  liquidator's  costs, 
charges,  and  expenses  of  the  realisation  of  the  property  are  pay- 
able out  of  the  £30,000 — I  call  it  that  for  shortness — in  priority 
to  any  claim  either  of  the  Plaintiff  or  of  the  debenture-holders. 
Declare  that  the  claims  of  the  Plaintiff  as  mortgagee  and  of  the 
debenture-holders  have  priority  over  the  general  costs  of  the  liqui- 
dation ;  declare  that  as  between  the  Plaintiff  and  the  company 
the  costs  of  preservation  are  payable  by  the  company,  but  that 
the  liquidator  is  entitled  to  be  indemnified  out  of  the  £30,000 
against  any  costs  of  preservation  which  he  may  not  be  paid  out  of 
the  company's  assets.  Order  the  liquidator  to  pay  the  principal  and 
interest  on  the  6  per  cent,  debentures,  and  the  interest  on  the 
12  per  cent  debentures  other  than  on  those  of  which  the  validity 
is  disputed,  and  let  him  be  at  liberty  to  pay  any  part  of  the  prin- 
cipal of  the  12  per  cent,  debentures  ;  tax  the  costs,  charges,  and 
expenses  of  the  realisation ;  let  the  liquidator,  on  or  before  the 

Yol.  XII.  N  2 
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In  re 
Oriental 
Hotels  Co. 

Perky 
v. 

Oriental 
Hotels  Co. 
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V.-C.  W.    22nd  of  June,  pay  into  Court  to  an  account  in  the  winding-up,  to 
1871       be  intituled  "  The  Cairo  Hotel  Fund,"  so  much  of  the  £30,000  as 
In  re      may  remain  after  making  the  payments  hereinbefore  directed  or 
Hotels^  authorized,  and  retaining,  if  then  ascertained,  his  costs,  charges, 
Pekry     and  expenses  directed  to  be  taxed.    The  fund  so  paid  in  must  not 
Oriental   be  dealt  w^h  without  notice  to  the  Plaintiff.    Liberty  will  be 
Hotels  Co.   reserved  to  any  unpaid  debenture-holder  or  to  any  other  person, 
(for  instance,  a  person  in  the  position  of  Captain  Lynch)  to  apply 
for  payment  out  of  the  fund  in  Court.    The  rest  of  the  order  will 
be  simply  that  all  parties  are  to  have  their  costs  upon  the  liquida- 
tor's summons  out  of  the  general  assets,  and  there  will  be  no  order 
upon  the  Plaintiff's  summons,  except  that  the  liquidator  must  have 
his  costs  of  it  out  of  the  general  assets. 


Solicitors :  Messrs.  Lewis,  Munns,  &  Longden ;  Messrs.  Uptons, 
Johnson,  Upton,  &  Budd. 
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Ex  parte  HUGHES. 
In  re  BROWNE. 


C.  J.  B. 


1871 


April  17. 


Bankruptcy  Act,  1869,  ss.  12,  13, 15 — Sequestration  under  an  Order  of  the  Court 
of  Chancery — Injunction — J urisdiction. 

A  sequestration  in  a  Chancery  suit  is  a  "  legal  process"  within  the  meaning 
of  the  13th  section  of  the  Bankruptcy  Act,  1869.  Where  the  usual  order 
directing  a  sale  by  the  sequestrators  had  been  made  by  the  Court  of  Chan- 
cery, and  the  owner  of  the  property  was  adjudicated  bankrupt  before  the 
sale  : — 

Held,  that  the  Court  of  Bankruptcy  had  jurisdiction  to  restrain  the  sale. 

ThIS  was  an  appeal  from  an  order  of  the  County  Court  of  Den- 
bighshire, held  at  Wrexham,  restraining  the  sale  of  property  of  the 
bankrupt,  which  had  been  seized  under  a  writ  of  sequestration 
issued  by  the  Court  of  Chancery. 

Browne  was  appointed  trustee  of  the  will  of  John  0' Toole,  and 
accepted  the  trust,  and  managed  the  estate  for  several  years  after 
the  death  of  the  testator,  which  took  place  in  the  year  1853.  In 
the  year  1866  two  of  the  children  of  the  testator  filed  a  bill  against 
Browne  for  the  administration  of  the  estate,  and  from  the  accounts 
taken  in  this  suit  it  wras  found  that  a  considerable  sum  was  due 
from  him.  By  an  order  of  the  2nd  of  December,  1870,  Browne 
was  directed  to  pay  £1317  3s.  3d.  into  the  bank  to  the  credit  of 
the  cause ;  and  this  payment  not  having  been  made,  a  writ  of 
sequestration  upon  all  his  real  and  personal  estate  was  issued  on 
the  25th  of  January,  1871.  On  the  7th  of  February,  1871,  the 
Master  of  the  Kolls  made  the  usual  order,  directing  a  sale  of  the 
property  seized  under  the  sequestration.  On  the  10th  of  February, 
a  petition  in  bankruptcy,  founded  on  a  declaration  of  insolvency, 
was  presented  against  Browne  in  the  County  Court  of  Denbighshire, 
and  on  the  same  day  he  was  adjudicated  bankrupt.  On  the  fol- 
lowing day  the  County  Court  made  an  interim  order  restraining  the 
intended  sale  by  the  sequestrators  ;  and  on  the  18th  of  February 
the  injunction  was  made  perpetual. 

Appeal  against  this  order. 


138 


EQUITY  CASES. 


[L.  E. 


C.  J.  B. 

1871 

Ex  parte 
Hughes. 

In  re 
Beowne. 


Mr.  Morgan,  Q.C.,  and  Mr.  Bagley,  for  the  sequestrators : — 

The  Court  below  had  no  power  to  grant  the  injunction,  and  has 
confused  a  sequestration  under  an  order  of  the  Court  of  Chancery 
with  an  ordinary  execution.  A  sequestration  is  different  from  any 
other  legal  process,  and  is  in  the  nature  of  a  distress,  which  your 
Lordship  has  decided  not  to  be  "  an  execution  or  legal  process  " 
within  the  meaning  of  sect.  13  of  the  Bankruptcy  Act,  1869.  The 
12th  section  of  the  Bankruptcy  Act,  1869,  which  provides  that  no 
creditor  of  the  bankrupt  shall  have  any  remedy  against  the  pro- 
perty or  person  of  the  bankrupt, "  except  in  manner  directed  by  the 
Act,"  must  be  read  with  the  15th  section,  by  the  3rd  sub-section  of 
which  the  bankrupt's  property  divisible  among  his  creditors  is 
described  to  be  "  all  such  property  as  may  belong  to  or  be  vested 
in  the  bankrupt  at  the  commencement  of  the  bankruptcy,  or  may 
be  acquired  by  or  devolve  on  him  during  its  continuance."  A 
sequestration  operates  from  its  date  as  a  charge  upon  the  property 
comprised  in  it,  which  is  at  once  divested  out  of  the  debtor  and 
vested  in  custodid  legis :  Burdett  v.  Bockley  (1) ;  Tatham  v. 
ParJcer  (2) ;  and  therefore  is  not  property  within  the  description 
in  sect.  15,  sub-sect.  3.  And  for  the  same  reason  the  property 
did  not  vest  in  the  trustee  in  bankruptcy ;  and  therefore  the  Court 
below  had  no  power  to  grant  the  injunction.  The  word  "  seques- 
tration "  does  not  occur  in  the  95th  section,  or  elsewhere  in  the 
Bankruptcy  Act ;  and  if  this  order  is  upheld  a  sequestrator  is  in  a 
worse  position  than  an  execution  creditor. 


Mr.  Be  Gex,  Q.C.,  and  Mr.  Beed,  for  the  trustee  in  bank- 
ruptcy : — 

A  sequestration  is  an  equitable  execution,  and  nothing  more. 
In  an  execution  the  property  seized  is  not  charged  until  it  is 
sold  by  the  sheriff,  and  it  is  the  same  in  a  sequestration :  Holmes 
v.  Tutton  (3).  A  sequestration  is  clearly  a  process,  and  though  not 
technically  a  "legal"  process,  still  the  words  "legal  process  "in 
the  13th  section  clearly  include  an  equitable  process,  and  it  could  not 
have  been  intended  that  there  should  be  one  course  of  proceeding 


(1)  1  Vem.  58.  (2)  1  Sm.  &  Giff.  506. 

(3)  5  E.  &  B.  65. 
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for  a  Court  of  Law  and  another  for  a  Court  of  Equity,  and  that  c.  J.  B. 

an  injunction  may  be  granted  against  an  ordinary  common  law  1871 

execution,  but  not  against  a  sequestration.    Tatham  v.  Parker  (1)  Ex^lrte 

was  a  case  decided  under  the  Insolvent  Debtors  Aet,  and  does  not  Hughes. 

i  In  re 

apP1^  Browne. 

Mr.  Morgan,  in  reply. 


Sir  James  Bacon,  C.  J. : — 

The  remedy  which  the  Court  of  Chancery  has  for  obtaining  pay- 
ment of  a  debt  under  a  sequestration  cannot  be  said  to  differ 
substantially  from  the  remedy  of  a  creditor  under  an  execution. 
It  cannot  make  any  difference  in  the  Court  of  Bankruptcy  that 
one  man  has  pursued  his  remedy  at  law,  another  in  equity.  The 
property  is  not  divested  by  a  sequestration.  The  sequestrators 
do  not  turn  the  debtor  out  of  possession,  but  lay  hands  on  his 
goods  and  chattels,  and  sell  them.  The  property  no  doubt  is  in 
custodid  legis,  but  it  cannot  be  said  that  it  is  entirely  divested  out 
of  the  debtor,  for  it  is  capable  of  redemption,  and  upon  payment 
of  the  debt  will  be  restored  to  him.  I  am  clearly  of  opinion  that 
this  property  was  property  belonging  to  the  bankrupt  within  the 
meaning  of  the  15th  section,  and  that  a  sequestration  is  a  "  process" 
within  the  -loth  section.  The  fact  that  there  is  no  express  mention 
of  the  word  "  sequestration  "  in  the  Act  is,  I  think,  an  argument 
against,  and  not  in  favour  of,  the  Appellants.  To  overrule  the 
order  appealed  against  would  be  to  frustrate  the  plain  purpose  of 
the  Act. 

Appeal  dismissed  without  costs. 

Solicitors  for  the  Appellants  :  Messrs.  Gregory,  Bowcliffes,  & 
Bawle. 

Solicitors  for  the  Kespondent :  Messrs.  Helder  &  Kirkbank, 
agents  for  Mr.  J.  D.  Pugh,  Wrexham. 

(1)  1  Sm.  &  Giff.  506. 
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UPMANN  v.  ELKAN. 

Trade-mark — Injunction — Consignee  of  Goods  hearing  spurious  Mark — 
Parties — Costs — Lien  on  Goods. 

A  person  having  in  his  hands  or  under  his  control  goods  bearing  a  forged 
trade-mark,  is  bound,  upon  the  fact  being  brought  to  his  knowledge,  at  once 
to  submit  to  do  whatever  he  might  be  compelled  to  do  upon  bill  filed  ;  other- 
wise, however  innocently  the  goods  may  have  come  to  him,  he  will  be  liable 
for  the  costs  of  a  suit  instituted  by  the  person  whose  right  is  infringed  for 
the  purpose  of  obtaining  relief. 

The  duties  of  a  person  who  discovers  that  he  has  in  ignorance  infringed  a 
trade-mark  considered. 

A  firm  of  forwarding  agents,  carrying  on  business  in  London,  received 
from  correspondents  abroad  a  case  of  cigars  bearing  a  forged  brand.  Upon 
the  forgery  being  brought  to  their  notice,  they  expressed  their  willingness  to 
give,  and  afterwards  gave,  full  information  as  to  the  manner  in  which  the 
cigars  came  into  their  custody;  and  upon  a  suit  being  instituted  against  them, 
submitted  to  act  as  the  Court  should  direct ;  but  they  wished  to  return  the 
cigars  to  their  correspondents,  and  to  some  extent  defended  the  suit  on  their 
behalf  :— 

Held,  that  they  were  not  entitled  to  their  costs ;  but  as  they  were  willing 
to  undertake  to  give  notice  to  the  Plaintiffs'  agents  if  any  boxes  bearing  the 
Plaintiffs'  brand  were  afterwards  consigned  to  them,  they  were  not  ordered  to 
pay  costs. 

The  Plaintiffs,  in  a  suit  to  restrain  infringement  of  their  trade-mark, 
Held  entitled  to  have  a  spurious  imitation  of  their  mark  removed  from 
goods,  and  to  a  lien  on  the  goods  for  costs,  provided  that  the  owners  of  the 
goods,  who  were  not  before  the  Court,  should  not  see  fit  to  intervene. 

The  Plaintiffs,  who  were  cigar  manufacturers  in  Cuba,  discovered 
in  June,  1869,  that  a  case  of  cigars,  which  were  not  of  their 
manufacture,  but  were  packed  in  boxes  bearing  an  imitation 
of  their  brand,  had  arrived  at  St.  Katharine's  Dock,  and  was 
there  entered  in  the  names  of  the  Defendants,  Messrs.  Whan. 
The  Plaintiffs,  on  the  1st  of  July,  1869,  filed  the  bill  in  this 
suit  against  Messrs.  Elkan  and  the  dock  company,  praying  for 
an  injunction  to  restrain  Messrs.  Elkan  from  removing  the  boxes 
of  cigars  marked  with  their  brand,  and  from  infringing  their  mark, 
and  for  an  account  and  damages.  An  ex  parte  injunction  was 
obtained  on  the  2nd  of  July;  a  motion  for  an  interim  injunction 
was  made  on  the  8th,  but  stood  over  to  the  15th,  upon  an  under- 


M.  R. 

1871 

May  29,  30 ; 
June  5. 
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taking  by  Messrs.  EUcan  ;  and  on  the  15th  of  July  the  injunction  M.  B. 
was  granted,  Messrs.  Elkan  expressing  their  willingness  to  act  as  1871 

the  Court  should  direct,  but  preferring  to  have  an  order  issued  upmann 

against  them  to  continuing  their  undertaking.  „  v- 

*  bo  Elkan. 

Messrs.  Elhan  afterwards  put  in  their  answer,  and  thereby  stated   

that  they  carried  on  the  business  of  Continental  forwarding  agents 
in  Great  Tower  Street,  in  the  city  of  London,  and  that  such  business 
consisted  in  receiving,  forwarding,  and  delivering  goods  intrusted 
to  their  care  by  the  owners  thereof;  that  they  themselves  resided  in 
Hamburg,  and  their  business  in  London  was  managed  by  Frederick 
Ronnefeldt  and  Julius  Lesser ;  that  on  the  14th  of  June,  1869,  such 
managers  received  from  Messrs.  Herold  &  Saenger,  of  Hamburg, 
a  letter  advising  a  shipment  to  them  as  such  managers  of  a 
case  of  cigars  containing  boxes  of  cigars  bearing  various  brands, 
and  requesting  them  to  pay  the  duty  thereon,  and  to  forward  the 
contents  to  various  persons  resident  in  England,  whose  names  and 
addresses  were  given  in  the  letter ;  that  the  case  duly  arrived, 
and  was  warehoused  with  the  St.  Katharine's  Dock  Company ;  that 
on  the  19th  of  June  the  Plaintiffs'  solicitor  made  inquiries  respecting 
the  case,  alleging  that  some  of  the  boxes  in  the  case  bore  a  forged 
brand ;  that  up  to  that  time  the  managers  did  not  in  fact  know, 
and  had  no  reason  to  suspect,  that  the  case  contained  any  cigars 
with  a  forged  brand  ;  and  that,  upon  discovering  that  the  Plaintiffs' 
allegation  had  a  foundation  in  fact,  they  disclosed  to  them  the 
names  of  the  consignors  and  of  the  persons  in  this  country  to 
whom  the  cigars  were  about  to  be  delivered.  It  appeared  that  this 
information  was  offered  before  bill  filed,  but  was  not  in  fact  given 
until  the  8th  of  July.  The  Defendants,  Messrs.  Elkan,  further 
stated  that  this  was  the  first  transaction  they  had  had  with  Messrs. 
Herold  &  Saenger  ;  that  their  firm  did  not  sell  cigars,  but  merely 
acted  as  forwarding  agents ;  that  they  were  not  acquainted  with 
the  cigar  trade,  and  had  no  means  of  knowing  whether  the  brands 
thereon  were  genuine  or  not ;  and  that  by  reason  of  the  proceed- 
ings in  the  suit,  and  the  continued  storage  of  the  dock  company, 
they  had  incurred  divers  costs  and  expenses.  In  the  last  three 
paragraphs  of  the  answer  they  stated  that  they  were  willing  to 
act,  with  reference  to  the  matters  in  question  in  the  suit,  as  the 
Court  might  direct,  but  submitted  whether  Messrs,  Herold  & 
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M.  E.      Saenger  ought  not  to  be  made  parties  thereto ;  and  also  that  they 
1871      ought  to  be  indemnified  against  all  costs  and  expenses  incurred  by 

Etk'an        ^e  Persons  ^°  whom  the  boxes  of  cigars  were  directed  to  be 

  delivered  were  made  Defendants  by  amendment.    All  of  these  said 

they  had  no  knowledge  of  or  intention  to  infringe  the  Plaintiffs' 
trade-mark,  and  disclaimed  all  interest  in  the  cigars ;  and,  with 
the  exception  of  two,  Messrs.  Hamberg  &  Haar,  were  dismissed 
from  the  suit.  Messrs.  Hamberg  &  Haar  were  retained  until  the 
hearing.  Messrs.  Herold  &  Saenger  were  not  made  parties  to  the 
suit. 

The  cause  now  came  on  to  be  heard.  The  Plaintiffs  attempted 
to  shew  that  the  Defendants  Messrs.  Elkan  were  privy  to  a  fraudu- 
lent infringement  by  Messrs.  Herold  &  Saenger  of  the  Plaintiffs' 
trade-mark  ;  but,  in  the  opinion  of  the  Court,' this  was  not  established 
by  the  evidence.  It  appeared,  however,  that  the  defence  of  the 
suit  had  been  to  some  extent  conducted  by  Messrs.  Elkan  under 
instructions  from  Messrs.  Herold  &  Saenger. 

Mr.  Jessel,  Q.C.,  and  Mr.  E.  Cutler,  for  the  Plaintiffs,  asked  for 
an  injunction.  They  submitted  to  pay  the  costs  of  the  dock  com- 
pany and  Messrs.  Hamberg  &  Haar,  whom  they  said  the  Plaintiffs 
had  been  misled  into  making  parties  by  Messrs.  Elkan,  and  asked 
to  be  allowed  to  add  them  to  their  own,  and  recover  all  the  costs 
from  Messrs.  Elkan. 

Mr.  Terrell,  for  Messrs.  Hamberg  dc  Haar. 

[The  Mastee  of  the  Eolls  said  that  there  was  not  the  least 
pretence  for  making  them,  or  any  of  the  persons  to  whom  the 
boxes  were  to  be  delivered,  parties  to  the  suit,  and  that  the  costs 
of  so  doing  must  be  borne  by  the  Plaintiffs.] 

Mr.  Speed,  for  the  dock  company. 

Mr.  Boxburgh,  Q.C.,  and  Mr.  Bardswell,  for  Messrs.  Elkan  : — 

There  is  no  doubt  that  the  Plaintiffs  have  a  right  to  stop  the 
sale  of  cigars  with  forged  brands,  but  we  have  never  sold  such 
cigars,  or  even  had  them  in  our  possession.    We  simply  receive 
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from  Messrs.  Herold  &  Saenger  a  letter  asking  us  to  pay  the  duty      M.  R. 
on  certain  cigars,  and  then  forward  them  to  persons  named  by  1871 
them.    No  doubt  we  receive  payment  for  so  doing,  but  our  profit  tjpmann 
does  not  arise  from  the  sale  of  the  cigars :  it  would  be  precisely  the  elkan 

me  if  the  boxes  contained  nothing  at  all.    This  was  our  first   i 

transaction  with  Herold  &  Saenger ;  we  had  no  knowledge  or 
suspicion  that  the  brands  were  forged.  On  our  being  told  that  they 
were,  we  immediately  gave  full  information  respecting  the  cigars  to 
the  Plaintiffs,  and  we  are,  and  always  having  been,  willing  to  act 
in  the  matter  as  the  Court  may  direct.  We  have  never  claimed 
the  cigars  in  any  way.  Under  these  circumstances  we  occupy 
exactly  the  same  position  as  the  dock  company,  and  as  we  have 
been  made  parties  to  the  suit  we  ought,  like  the  dock  company, 
to  have  our  costs  from  the  Plaintiffs.  The  Plaintiffs  ought  to 
have  made  Herold  &  Saenger  Defendants,  and  to  have  obtained 
the  costs  of  the  suit  from  them.  There  could  have  been  no  more 
difficulty  in  making  them  parties  than  in  making  us  parties. 

But  we  say  further  that  there  was  no  necessity  for  making  us 
parties  to  the  suit.  In  Ponsardin  v.  Peto  (1)  a  bill  was  filed 
against  a  dock  company  only,  to  restrain  an  infringement  of  a 
trade-mark.  It  afterwards  turned  out  that  a  person  had  innocently 
advanced  money  on  the  goods,  and  he  was  allowed  to  remove  the 
fraudulent  mark,  and  take  the  goods  without  providing  for  the  costs 
of  the  suit.  This  shews  that  the  Plaintiffs  might  have  obtained  all 
the  relief  they  are  entitled  to  by  proceeding  against  the  dock 
company  alone.  The  cases  of  Moet  v.  Condon  (2)  and  Hunt  v. 
Maniere  (3)  support  this  view ;  and  Ainsworth  v.  Walmesley  (4)  is 
an  authority  for  the  proposition  that  we  ought  not  to  be  called  on 
to  pay  any  costs. 

[In  answer  to  a  question  put  by  the  Master  of  the  Kolls, 
Mr.  Boxburgh  stated  that  his  clients  were  willing  to  undertake  to 
give  notice  to  the  Plaintiffs'  agent  if  they  received  in  the  future 
any  boxes  bearing  the  Plaintiffs'  brand.] 

Mr.  Jessel,  in  reply : — 

The  Defendants,  Messrs.  Elkan,  were  the  legal  owners  of  the 

(1)  33  Bear.  6i2.  (3)  34  Beav.  157.  ? 

(2)  Ibid.  578.  (4)  Law  Rep.  1  Eq.  518. 
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M.  R.      goods ;  they  might  have  removed  them  from  the  docks,  and  dis- 
1871       tributed  them  over  the  country  ;  consequently  we  were  entitled  to 
Upmann    have  an  injunction  against  them.    Then  it  is  laid  down  in  Moet 
Elkan      v*  C°ust°n  0-)  that  when  the  Plaintiff  is  entitled  to  an  injunction, 

  that  right  carries  with  it  the  costs  of  the  suit.    In  Millington  v. 

Fox  (2)  the  Plaintiffs  were  deprived  of  their  costs,  only  because 
they  had  caused  an  unnecessary  degree  of  litigation.  So  in  Edelsten 
v.  Edelsten  (3),  the  Plaintiffs  were  held  to  be  entitled  to  their 
costs,  and  on  principle  the  right  is  quite  clear. 

Suppose,  in  the  first  place,  the  Defendants  sold  the  goods  with 
the  forged  brand.  Then  clearly  it  would  be  no  answer  to  the 
Plaintiffs'  demand  that  they  did  not  know  of  the  forgery :  Burgess 
v.  Hills  (4).  The  Defendants  make  a  profit  by  selling  the  goods  ; 
they  do  not  inquire  whether  the  brands  are  genuine  or  not ;  they 
choose  to  run  the  risk  of  selling  without  making  inquiry,  and 
they  must  take  the  consequences.  The  Plaintiffs  have  an  agent  in 
London,  and  it  would  be  easy  to  find  out  whether  the  brands  are 
genuine  or  not. 

It  is  true  that  in  this  case  the  Defendants  do  not  sell  the  goods, 
they  only  distribute  them ;  but  that  makes  no  difference. 

The  Master  of  the  Bolls  : — I  think  there  is  no  difference  be- 
tween selling  and  distributing  goods ;  but  I  do  not  assent  to  the  whole 
of  Mr.  JesseVs  argument.  I  have  always  held  that  a  party  using 
a  forged  trade-mark,  although  innocently,  is  liable  for  the  costs 
of  setting  that  right  up  to  the  time  when  he  first  knew  of  the 
forgery ;  but  if  after  that  he  stops,  and  is  willing  to  undertake  not 
to  go  on  any  further  with  the  use  of  the  mark,  he  is  not  liable  for 
further  costs.  Here  the  Defendants  say  they  are  mere  consignees, 
and  have  never  done  anything  at  all.  That  is  a  new  case,  and  I 
shall  consider  it. 


June  5.    Lord  Eomilly,  M.E 

This  is  a  suit  for  an  injunction  to  restrain  the  Defendants  Messrs. 
Elkan  from  removing  from  the  clocks  certain  boxes  of  cigars  with 

(1)  33  Beav.  578.  (3)  1  D.  J.  &  S.  185. 

(2)  3  My.  &  Cr.  338.  (4)  26  Beav.  244. 
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a  spurious  imitation  of  the  Plaintiffs'  brand  or  trade-mark.    The      M.  R. 
bill  asks  for  an  account  of  profits  made  by  sale,  and  also  for  1871 
compensation  by  way  of  damage  and  costs  of  the  suit.  Upmann 
The  St.  Katharines  Dock  Company  are  also  made  Defendants ;  elkan 

but  as  regards  them  no  charge  is  made  or  costs  asked.    The  De-   

fendants  Messrs.  Elhan,  to  whom  or  to  whose  order  the  cigars 
were  consigned,  insist  that  the  bill  ought  to  be  dismissed  against 
them  with  costs,  and  that  they  are  improperly  and  unnecessarily 
made  parties  to  the  suit,  inasmuch  as  with  regard  to  the  fraud 
complained  of  they  are  wholly  innocent  and  have  no  concern.  I 
think  it  necessary,  in  consequence  of  the  high  way  in  which  the 
counsel  on  both  sides  have  set  their  claim,  to  state  what  I  consider 
to  be  the  law  in  such  cases,  and  I  will  then  examine  the  evidence 
in  the  case  to  ascertain  to  what,  if  any,  extent  the  parties  are 
compromised. 

I  begin  by  assuming  (which  facts  are  proved  here)  that  the  cor- 
respondent of  a  London  house  sends  goods  to  a  London  dock  com- 
pany to  the  order  of  that  London  house,  and  that  the  goods  have 
on  them  the  spurious  trade-mark  or  brand  of  a  person  to  whom 
the  goods  do  not  belong,  and  who  has  not  been  concerned  in  send- 
ing them  thither.  The  person  whose  trade-mark  is  fraudulently 
imitated  ascertains  this  fact  before  the  goods  leave  the  dock :  he 
applies  to  the  dock  company  not  to  allow  them  to  leave  the  dock 
with  the  spurious  trade-mark,  and  he  applies  to  the  persons  at 
whose  order  they  stand,  and  asks  them  to  give  him  all  information 
respecting  them,  and  to  undertake  not  to  sell  or  distribute  the 
goods  until  the  spurious  brand  is  removed. 

I  assume,  then,  in  addition,  that  the  person  so  applied  to  is 
innocent  and  ignorant  of  the  fraud.  It  is  his  duty  at  once  to  give 
all  the  information  required,  and  to  undertake  that  the  goods 
shall  not  be  removed  or  dealt  with  until  the  spurious  brand  has 
been  removed,  and  to  offer  to  give  all  facilities  to  the  person 
injured  for  that  purpose. 

If,  after  that,  the  person  injured  file  a  bill,  though  he  will  be 
entitled  to  all  that  he  asks  in  the  shape  of  relief,  as  he  might  have 
got  it  all  without  suit,  he  will  not  get  from  such  Defendants  the 
costs  of  the  suit,  and  he  may  have  to  pay  them.  I  do  not  mean 
by  this  to  lay  down  that  the  Plaintiff— by  which  I  mean  the  per- 
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M.  R.     son  whose  trade-mark  is  fraudulently  imitated — may  not  file  a  bill 
1871      without  making  any  inquiry  at  all ;  for  it  has  never  been  laid 
Upmakn    down  that  a  Plaintiff  entitled  to  relief  must,  before  filing  a  bill, 
Elkan      aPPty  ^°  ^ne  Defendant  and  ascertain  previously  whether  he  will 

  do  without  suit  all  that  is  required,  although  such  a  rule  might, 

and  probably  would,  be  a  very  useful  one ;  and  I  remember  Sir 
James  Wigram  regretting  that  no  such  rule  prevailed.  But  the 
person  at  whose  order  the  goods  stand,  can  only  then  stop  the 
further  prosecution  of  the  suit  by  applying  to  the  Plaintiff  and 
consenting  to  do  voluntarily  all  that  he  asks  compulsorily.  And  it 
must  always  be  borne  in  mind  that  in  cases  of  injunction  rapidity 
of  action  is  of  the  greatest  importance.  It  is,  in  my  opinion,  a 
mistake  to  say  that  the  person  at  whose  order  the  goods  stand  can 
complain  if  a  suit  is  instituted  against  him;  it  arises  from  the 
misfortune  of  his  having  a  dishonest  correspondent. 

It  does  not,  in  my  opinion,  make  any  difference  whether  the 
goods  are  sent  to  a  person  who  does  not  deal  in  the  article  con- 
signed, and  whose  duty  is  simply  to  distribute  the  goods  to  other 
persons,  or  whether  the  goods  are  sent  to  him  as  consignee  for 
his  own  purposes.  In  either  case  they  are  sent  to  the  dock  to 
be  at  his  disposal,  and  without  his  signature  the  goods  cannot  be 
disposed  of. 

It  will  not  do  for  him  to  say,  as  he  does  in  this  case,  "  I  know 
nothing  about  the  goods  sent.  I  do  not  know  whether  they  have 
any,  or,  if  any,  what  brand  on  them,  or  whose  it  is."  It  is  his  duty 
to  know  this,  and  if  he  receives  notice  that  they  bear  a  fraudu- 
lent imitation  of  another  man's  brand,  he  ought  to  ascertain  this 
as  speedily  as  possible  after  such  notice,  and  to  take  the  proper 
and  necessary  steps  to  prevent  their  being  disposed  of  in  that 
state.  It  may  be  that  without  notice,  and  when  he  sees  the  trade- 
mark, he  does  not  know  that  it  belongs  to  another ;  if  so,  he  may 
deal  with  them  innocently ;  but  as  soon  as  he  is  informed  of  the 
fact,  he  should  act  at  once,  so  as  not  to  be  in  any  event,  either 
from  wilful  or  from  accidental  ignorance,  made  a  party  to  the 
fraud  committed  by  another ;  and  when  he  ascertains  the  fact  he 
should  at  once  inform  his  correspondent  abroad.  If  it  be  argued 
that  this  imposes  upon  him  serious  inconvenience  and  a  duty 
which  by  taking  the  order  for  goods  he  never  undertook,  this  may 
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be-  admitted  to  be  true  ;  but  it  is  only  what  would  be  the  case  in      M.  R. 
the  event  of  the  importation  of  prohibited  articles,  and  it  arises  1871 
from  the  circumstance  that  he  has  not  taken  sufficient  care  to  tjpmann 
ascertain  what  sort  of  persons  the  correspondents  are  for  whom  he  elkan 

consents  to  act  as  agent.    After  notice,  his  duty  is  to  cause  his   

correspondents,  the  shippers,  to  be  informed  of  this  fact  as  soon  as 
possible.  In  fact,  in  many  respects  the  position  of  the  dock  com- 
pany does  not  differ  from  his.  For  all  acts  done  in  ignorance  they  are 
excusable,  but  as  soon  as  they  receive  notice  of  the  fraud,  and  either 
by  bill  filed  or  by  Plaintiff's  indemnity  the  dock  company  is  pro- 
tected, they  must  retain  the  goods  until  the  question  is  determined, 
and  if  proved,  the  brand  removed.  Of  course,  if  the  Defendants  know 
nothing  of  the  goods,  and  have  not  agreed  to  take  charge  of  them 
for  any  purpose  whatever,  they  have  nothing  to  do  with  the  matter 
but  to  disclaim,  and  the  shippers  will  be  liable  to  the  dock  com- 
pany for  any  charges  ;  but  that  is  not  the  case  here.  It  is  admitted 
or  proved  that  the  case  of  cigars  was  duly  sent  to  the  order  of  the 
Defendants  by  their  correspondents.  I  also  think  that  the  answer 
of  the  Defendants  is  not  sufficiently  distinct  as  to  the  steps  they 
ought  to  have  consented  to  take  to  avoid  being  mixed  up  with 
the  transaction.  The  claim  of  the  Defendants,  in  the  last  three 
paragraphs  of  their  answer,  is  irregular,  and  cannot  be  main- 
tained : — [His  Lordship  read  them.]  In  fact,  the  Defendants  treat 
the  matter  as  if  the  consignment  had  been  made  to  the  order  of  a 
stranger,  and  they  had  never  undertaken  to  act  as  friendly  agents. 
It  is,  no  doubt,  very  unfortunate  to  be  mixed  up  with  a  shipper 
who  makes  use  of  spurious  trade-marks ;  but  the  person  who  is 
injured  by  the  fraud  is  not  called  upon  to  indemnify  the  consignees 
for  the  losses  they  have  sustained  by  reason  of  the  misconduct  of 
the  shipper. 

What  claim  the  consignees  may  have  against  Messrs.  Herolcl  & 
Saenger,  for  whom  they  acted,  and  under  whose  instructions  (as  it 
appears  from  the  correspondence)  they  have  conducted  the  defence 
of  the  suit,  I  express  no  opinion,  as  Messrs.  Herolcl  &  Saenger  are 
not  before  the  Court ;  but  with  respect  to  the  Defendants,  Messrs. 
Elkan,  I  do  not  look  on  them  as  guilty  persons ;  and,  having 
regard  to  the  information  they  offered  to  give  before  the  bill  was 
filed,  and  their  undertaking,  by  answer,  to  act  as  the  Court  shall 
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M.  Ii.      direct,  and  in  the  absence  of  evidence  to  shew  that  they  participated 
1871       in  any  attempt  to  commit  the  fraud  against  the  Plaintiffs,  I  shall 
Upmann     not  order  them  to  pay  any  costs ;  but  certainly  I  shall  give  them 
Elkax.     none,  and  I  only  dispense  with  paying  costs  on  the  undertaking 
given  by  their  counsel,  that  if  any  fresh  cigars  should  be  sent  over  to 
their  order  with  the  Plaintiffs'  brand,  they  will  give  immediate  notice 
of  the  fact  to  the  agents  of  Plaintiffs  in  London,  such  undertaking 
not  being  conditional  "  if  they  know  of  it,"  as  first  suggested,  but 
being  absolute  and  without  qualification  that  they  will  give  the 
information,  as  they  must  be  able  to  ascertain  this  fact  when  the- 
goods  arrive,  and  they  have  now  knowledge  of  what  the  brand  of 
the  Plaintiffs  is. 

I  would  certainly,  as  in  other  cases,  give  an  immediate  lien  on 
the  goods  themselves  for  the  costs  incurred  by  the  Plaintiffs,  and 
possibly  also  by  the  Defendants,  the  Messrs.  Elkan,  but  for  one 
circumstance.  I  have  not  before  me  the  owners  of  the  goods  them- 
selves. The  Plaintiffs  have  not  made  them  parties  as  they  might 
have  done,  and  that  to  some  extent  embarrasses  the  matter ;  but 
this  arises  from  the  conduct  of  the  Plaintiffs.  I  will  endeavour  to 
remedy  this,  and  I  will  allow  the  Messrs.  Her  old  &  Saenger  to 
intervene,  if  they  think  fit,  it  appearing  from  the  correspondence 
between  them  and  the  Defendants  EUcan  that  they  are  cognizant 
of  the  whole  suit.  If  they  do  not,  I  shall  direct  the  brand  to- 
be  removed  from  the  cigars,  order  Plaintiffs  to  pay  the  costs  of  the 
St  Katharines  Dock  Company,  and  add  them  to  their  own  costs,, 
and  give  them  a  lien  on  the  cigars  now  in  the  dock  for  the  amount. 

At  the  same  time,  I  suggest  to  the  parties  the  propriety  of 
selling  the  cigars  at  once,  in  order  to  avoid  the  further  expense  of 
the  dock  company.  I  disposed  of  the  rest  of  the  case  on  the  occa- 
sion of  the  hearing.  I  am  of  opinion  that  the  Plaintiffs  were- 
mistaken  in  making  the  other  persons  Defendants,  and  that  they 
wisely  got  rid  of  them.  But  I  cannot  say  that  they  were  misled  by 
the  Defendants  Ellcan.  On  the  contrary,  if  they  had  not  given  the- 
names,  which  they  did  as  fully  as  they  could,  they  would  have  been 
liable  to  blame.  In  fact  the  readiness  with  which  the  information 
was  given  by  Messrs.  ETkan  is  a  principal  reason  why  I  do  not  charge 
them  with  costs.  If  they  had  volunteered  at  once,  when  the  bill 
was  filed,  to  erase  the  brand,  or  to  submit  to  a  decree  such  as  I 
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now  propose  to  make,  I  should  have  given  them  their  costs  of  suit  M.  R. 
subsequent  to  that  period.    In  truth,  acting  under  direction  of  1871 

Herold  &  Saenger,  they  desired  to  send  the  goods  back  to  Hamburg,  Upmann 

which  was  out  of  the  question,  and,  to  some  extent,  defended  elkan. 
the  suit. 


Minutes  : — Order  the  Plaintiffs  to  pay  to  the  Defendants  Llamberg  &  Haar, 
and  the  London  and  St.  Katharine's  Dock  Company,  their  costs  of  this  suit,  to  be 
taxed  if  the  parties  differ. 

Order  that  Herold  &  Saenger,  the  consignors  in  the  bill  mentioned,  be  at 
liberty  to  intervene.  And  order  that  if  they  do  not  do  so  the  brands  of  the 
Plaintiffs  be  erased  from  the  boxes  of  cigars  in  the  bill  mentioned,  and  that  the 
Plaintiffs  do  have  a  lien  on  the  boxes  of  cigars  bearing  the  brands  of  the  Plaintiffs 
for  their  own  costs  of  suit,  and  also  for  the  amount  of  the  costs  which  the  Plain- 
tiffs may  pay  under  this  order  to  the  Defendants,  the  London  and  St.  Katharine's 
Dock  Company,  such  costs  to  be  taxed  by  the  Taxing  Master. 

Solicitors :  Messrs.  Lumley  &  Lumley ;  Mr.  S.  Scott ;  Mr.  Le 
Biehe. 


WILLIAMS  v.  POTT.  M.  P.. 

1871 

Possessory  Title — Possession  of  Agent — Adverse  Possession — Wrong/ id  Claimant —  — n 
Statute  of  Limitations— 3  &  4  Will.  4,  c.  27,  s.  9.  June  6. 

Possession  of  an  agent  is  possession  of  the  principal ;  and  the  principal  may 
acquire  a  possessory  title  to  real  estate  by  receiving  the  rents  for  twenty 
years  through  an  agent,  although  that  agent  is  the  person  really  entitled  to 
the  estate. 

A  person  claiming,  without  any  real  title,  to  be  entitled  to  land  is  a  person 
"  wrongfully  "  claiming  within  the  meaning  of  3  &  4  Will.  4,  c.  27,  s.  9  ;  and 
that  section  applies,  although  the  claim  may  be  put  forward  under  a  mistake, 
and  without  any  improper  intention  to  deprive  others  of  their  property. 

XhIS  was  a  summons  asking  that  the  infant  Plaintiff  mip-ht  be 
admitted  as  a  creditor  of  Harriett  Williams,  the  testatrix  in  the 
cause,  for  the  amount  of  the  rents  and  profits  of  certain  lands 
and  hereditaments  of  which  the  Plaintiff  was  alleged  to  be  tenant 
in  tail,  which  rents  and  profits  had  been  received  in  error  by 
Harriett  Williams,  and  not  accounted  for  to  the  applicant. 

The  lands  and  hereditaments  in  question  consisted  of  three 
farms  in  the  county  of  Brecon.    In  1814  Howell  Jones  Williams 
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M.  B.      became  tenant  in  tail  thereof,  under  a  settlement  made  in  1773. 

1871  He  married  the  testatrix,  Harriett  Williams,  and  had  issue  by  her 
Williams    n^s  eldest  son,  the  Eev.  Walter  Jones  Williams,  and  other  children. 

He  died  on  the  4th  of  June,  1848,  without  having  barred  his 

  estate  tail,  but  having  made  a  will  by  which  he  devised  all  his 

real  estate  to  his  wife. 

Upon  the  death  of  Howell  Jones  Williams  his  eldest  son,  Walter 
Jones  Williams,  entered  into  receipt  of  the  rents  and  profits  of  the 
estate,  and  continued  in  such  receipt  until  the  time  of  his  death. 
He  gave  receipts  for  the  rents,  at  first  expressly  as  agent  for  and 
on  behalf  of  his  mother,  but  latterly  in  his  own  name  simply ;  but 
he  always  accounted  for  the  rents  to  his  mother,  and  never,  so 
far  as  appeared,  applied  any  part  thereof  to  his  own  use. 

Walter  Jones  Williams  died  on  the  9th  of  April,  1866,  without 
having  barred  his  estate  tail,  and  leaving  the  Plaintiff  his  heir- 
at-law. 

From  April,  1866,  until  August,  1869,  when  Harriett  Williams 
died,  the  rents  of  the  estate  were  received  by  her  agent  on  her 
behalf. 

Harriett  Williams,  by  her  will,  purported  to  devise  the  lands  in 
question  to  the  Defendants  upon  certain  trusts.  The  present  suit 
was  instituted  shortly  after  the  death  of  Harriett  Williams  for  the 
administration  of  her  estate.  The  decree  was  made  on  the  13th 
of  December,  1869,  and  contained  an  inquiry  whether  any  of  the 
lands  and  hereditaments  purported  to  be  devised  by  her  will  were 
comprised  in  the  settlement  of  1773. 

The  object  of  the  summons  was  to  determine  whether  the 
Plaintiff  was  entitled  to  the  estate. 

It  appeared  that  two  out  of  the  three  farms  were  let  to  tenants 
from  year  to  year ;  but  the  third  was  held  under  a  lease  granted 
by  Howell  Jones  Williams  for  a  term  of  twenty-one  years  from  the 
25th  of  March,  1848. 

Mr.  Jessel,  Q.C.,  and  Mr.  Speed,  for  the  infant  Plaintiff: — 

It  is  insisted  that  Harriet  Williams  and  her  trustees  have  ac- 
quired a  title  to  the  lands  in  question  by  possession  for  twenty 
years.  We  say  that  Walter  Jones  Williams,  being  the  person 
really  entitled  to  the  land,  was  in  possession ;  it  may  be  he  was  in 
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possession  as  agent  for  Lis  mother,  but  still  lie  could  not  hold      M.  R. 
adversely  to  himself.    How  could  he  make  an  entry  or  bring  an       187J . 
action  against  himself?  Where  the  real  owner  of  land  divided  the  William 
rents  with  a  stranger  for  more  than  twenty  years,  it  was  neverthe-  p^ 

less  held  that  the  real  owner  might  maintain  ejectment,  for  where   

two  are  in  possession  the  law  will. adjudge  the  possession  to  be 
that  of  the  person  who  has  the  right:  Beading  v.  Bawsterne  (1). 
That  principle  applies  here:  the  possession  of  Walter  Jones 
Williams  must  be  deemed  to  be  that  of  the  real  owner :  Wooclrojfe 
v.  Daniell  (2). 

Further,  as  regards  that  one  of  the  farms  which  was  leased  for 
twenty-one  years,  time  began  to  run  only  when  the  rent  was  first 
received  by  a  person  "  wrongfully "  claiming  to  be  entitled  to 
the  reversion  expectant  on  the  determination  of  the  lease  :  3  &  4 
Will.  4,  c.  27,  s.  9.  Here  the  rents  were  not  received  by  a  person 
"  wrongfully  "  claiming  until  after  the  death  of  Walter  Jones  Wil- 
liams; during  his  lifetime  he  received  them  rightfully,  although, 
under  a  mistake,  he  accounted  for  them  to  his  mother.  Therefore, 
as  regards  this  farm,  the  Plaintiff  is  not  barred. 

Mr.  Southgate,  Q.C.,  and  Mr.  Toivnsend,  for  the  trustees  of  the 
will,  were  not  called  upon. 

Lord  Komilly,  M.R. : — 

I  am  satisfied  that  this  was  an  adverse  possession  the  whole 
time.  In  the  first  place,  I  am  of  opinion  that  the  possession  of 
the  agent  is  the  possession  of  the  principal,  and  that  in  this  case 
the  Rev.  Walter  Jones  Williams  could  not  have  made  an  entry  as 
long  as  he  was  in  the  position  of  agent  for  his  mother,  and  that 
he  was  not  in  possession,  and  could  not  get  into  possession,  or 
make  any  entry  for  that  purpose,  without  first  resigning  his  position 
as  her  agent ;  and  then  he  must  have  written  to  his  mother,  saying : 
"  The  property  is  mine ;  I  claim  the  rents,  and  I  shall  apply  the 
rents  for  my  own  purposes ;"  and  thereupon  he  might  have  made 
an  entry,  and  so  would  have  altered  the  position  of  principal  and 
agent.  That,  in  my  opinion,  is  an  answer  to  all  the  cases  cited, 
and  to  the  argument  founded  on  them,  that  he  must  have  made 


(1)  2  Ld.  Raym.  829. 


(2)  7  Jur.  959. 
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M.  E.     an  entry,  and  that  he  could  not  make  an  entry  so  long  as  he  was 
1871      agent ;  the  possession  of  the  agent  being  the  possession  of  the 
Wi^ms  principal. 
p^T         The  other  argument — that  the  word  "  wrongfully  "  excludes  the 

  receipt  by  mistake,  or  any  matters  of  that  description,  and  must 

mean  an  intentional  and  improper  claiming  of  the  rent — I  reject 
altogether ;  and  I  am  satisfied  that  is  not  the  true  construction  of 
the  statute.  It  means  a  person  not  entitled,  who  makes  a  claim 
to  the  rents  against  the  person  who  is  entitled. 

Therefore  the  consequence  is,  that  the  summons  must  be  dismissed 
with  costs. 

Solicitors :  Messrs.  Wilkins,  Blyth,  &  Marsland  ;  Messrs.  Hurford 
&  Taylor. 


m.e.  WALKER  v.  SELIGMANN. 

Practice — Administration  Suit — Party  served  with  Decree — Liability  to 
July  ia  Account — 15  &  16  Vict.  c.  86,  s.  42,  r.  8. 

The  effect  of  service  of  a  decree  under  15  &  16  Vict.  c.  86,  s.  42,  r.  8,  is  to 
bind  the  interest  of  the  party  served  in  the  subject-matter  of  the  suit,  and 
not  to  impose  on  him  any  liability  to  account. 

ThIS  was  a  suit  instituted  by  legatees  under  the  will  of  Alexander 
Walker,  lately  carrying  on  business  in  London,  against  the  exe- 
cutors, for  administration  of  the  estate.  A  decree  had  been  made 
and  served  upon  (amongst  other  persons)  Margaret  Grainger 
Walker,  a  sister  of  the  testator,  and  a  beneficiary  under  his  will ; 
and,  as  was  stated,  she  had  come  in  under  the  decree  and  obtained 
leave  to  attend  the  proceedings. 

It  was  alleged  that  part  of  the  estate  of  the  testator  consisted 
of  certain  shares  in  the  Bank  of  Scotland,  which  at  the  time  of 
the  death  of  the  testator  were,  and  still  continued  to  be,  standing 
in  the  name  of  Margaret  Grainger  Walker,  who  was  resident  in 
Scotland. 

A  motion  was  now  made  on  behalf  of  the  Defendants,  the 
executors,  for  an  injunction  to  restrain  Margaret  Grainger  Walker 
from  transferring  or  dealing  with  the  shares  in  question. 
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Mr.  Anderson,  Q.C.,  and  Mr.  Jones-Bateman,  in  support  of  the  M.  E. 
motion : —  1871 

A  decree  has  been  made  for  administration  of  the  testator's  Walker 
estate  ;  and  that  being  so,  this  is  the  proper  forum  for  the  deter-  Seligmann. 
mination  of  all  questions  relating  to  that  estate :  Graham  v. 
Maxwell  (1)  ;  Lewis  v.  Baldwin  (2)  ;  Lines  v.  Mitchell  (3).  Miss 
Walker  having  been  served  with  the  decree,  and  having  come  in 
under  it,  is  as  much  bound  by  the  proceedings  in  the  suit  as  if  she 
had  been  originally  made  a  party  to  it:  15  &  16  Yict.  c.  86,  s.  42, 
r.  8 ;  and  consequently  the  Court  has  ample  jurisdiction  to  make 
the  order  asked. 


Lokd  Komilly,  M.R.,  said  that  he  had  always  considered 
that  the  effect  of  the  enactment  15  &  16  Yict.  c.  86,  s.  42,  was  to 
bind  a  party  served  with  the  decree  in  respect  of  his  interest,  and 
not  to  impose  on  him  any  liability  to  account.  Suppose,  for  ex- 
ample, that  a  residuary  legatee  were  indebted  to  the  estate  in  a 
large  sum,  he  could  not,  after  being  served  with  the  decree,  be 
compelled,  upon  motion  or  summons,  to  pay  in  the  amount  of  that 
debt  to  the  credit  of  the  cause  ;  but  for  that  purpose  the  Plaintiff 
must  make  him  a  party  to  the  bill,  and  pray  specific  relief  against 
him,  or  else  some  independent  proceeding  must  be  taken  to  enforce 
the  liability.  His  Lordship  was,  therefore,  of  opinion  that  this 
was  not  a  proper  application ;  and  if  Miss  Walker  would  undertake 
not  to  part  with  the  shares  before  the  last  seal,  the  motion  would 
be  refused  with  costs,  without  prejudice  to  any  proceedings  which 
the  executors  might  be  advised  to  take  in  the  matter. 

Mr.  Southgate,  Q.C.  (Mr.  Bamadge  with  him),  for  Miss  Walker, 
gave  the  required  undertaking. 

Solicitors  :  Mr.  F.  W.  Hilbery ;  Messrs.  Norris  &  Sons. 

(1)  1  Mac.  &  G.  71.  (2)  11  Beav.  153. 

(3)  1  De  G.  &  J.  423. 
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July  8,  11. 


M.  b.  In  re  DICKSON. 

BLACKBUKN  v.  DICKSON. 

Assignment  of  Fund — Covenant  for  further  Assurance — Specialty  Debt. 

A.  assigned  to  the  trustees  of  his  marriage  settlement  an  equitable  interest 
in  certain  copyholds,  with  a  covenant  for  further  assurance.  A.  afterwards 
got  himself  admitted  and  sold  the  copyholds,  and  received  the  purchase- 
moneys  and  applied  them  to  his  own  use: — 

Held,  that  the  trustees  were  entitled  under  the  covenant  to  prove  against 
his  estate  as  for  a  specialty  debt. 

XhIS  was  an  adjourned  summons,  raising  the  question  whether  a 
sum  of  money  claimed  to  be  due  from  William  Henry  Dickson, 
deceased,  whose  estate  was  in  the  course  of  administration  in  the 
suit,  was  to  be  proved  as  a  specialty  or  as  a  simple  contract  debt. 
The  facts  were  as  follows : — 

By  a  settlement,  dated  the  3rd  of  March,  1806,  made  on  the 
marriage  of  Henry  Dickson  and  Hannah  his  wife  (the  father  and 
mother  of  the  deceased),  certain"  copyholds,  then  the  property  of 
the  intended  wife,  were  settled  -upon  trusts  for  sale  and  investment 
of  the  proceeds ;  and  after  certain  trusts,  during  the  life  of  the 
husband  and  wife,  the  trust  fund  was  settled  on  the  children  of 
the  marriage  as  Hannah  Diclcson  should  by  deed  or  will  appoint ; 
and  it  was  provided  that  the  after-acquired  property  of  the  wife 
should  be  settled  upon  the  like  trusts.  There  were  two  children 
of  .  the  marriage,  William  Henry  Diclcson  and  Mary  Dickson. 

In  1831,  Mrs.  Dickson  was  admitted  to  other  copyholds  as  the 
heiress  of  one  of  her  sisters  and  the  devisee  of  another-  On  the 
30th  of  April,  1836,  William  Henry  Dickson  married  Sophia 
Watlien.  Previously  to  the  marriage,  and  on  the  27th  of  April, 
1836,  Hannah  Dickson  executed  an  appointment  of  all  the  property, 
subject  to  the  trusts  of  the  settlement  of  1806,  to  William  Henry 
Dickson  and  Mary  Dickson,  in  equal  shares.  On  the  same  day 
William  Henry  Dickson  executed  an  indenture  of  settlement 
whereby,  after  reciting  the  appointment,  and  that  under  it  Wil- 
liam Henry  Dickson  was  entitled  to  a  moiety  of  the  trust  pro- 
perty subject  to  the  indenture  of  1806,  he  assigned  to  trustees  all 
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his  interest  at  law  or  in  equity  in  the  property  appointed  to  him      M.  R. 
by  his  mother ;  and  he  covenanted  with  the  trustees  that  he  and  1871 
.all  persons  claiming  under  him  would,  upon  the  request  of  the      jn  re 
trustees  or  trustee  for  the  time  being,  but  at  the  costs  and  charges  Pl0KSQy' 
of  the  trust  premises,  make,  do,  and  execute,  or  cause  to  be  made,  Blackburn 
done,  and  executed,  all  and  every  such  further  and  other  acts,  Dickson. 
deeds,  matters,  and  things,  assignments,  transfers,  and  assurances 
whatsoever,  for  the  better  and  more  effectually  assigning  the 
premises  thereinbefore  assigned,  or  expressed  and  intended  so  to 
be,  unto  such  trustees  or  trustee  for  the  time  being  upon  and  for 
the  several  trusts,  intents,  and  purposes  therein  and  thereby  ex- 
pressed, declared,  and  contained  of  and  concerning  the  same,  or 
such  of  them  as  for  the  time  being  should  be  subsisting  or  capable 
of  taking  effect,  as  by  the  said  trustees  or  trustee  for  the  time 
being,  or  their  or  his  counsel  in  the  law,  should  be  reasonably 
devised  or  advised  and  required. 

Henry  Dickson,  the  father,  died  in  February,  1848. 

On  the  11th  of  December,  1849,  Hannah  Dickson,  William 
Henry  Dickson,  and  Mary  Dickson,  executed  a  deed,  whereby,  after 
reciting  that  the  above-mentioned  copyholds,  being  after-acquired 
property  of  Hannah  Dickson,  and  as  such  subject  to  the  trusts  of 
the  settlement  of  March,  1806,  had  not  been  surrendered  to  the 
trustees  of  that  settlement,  but  still  remained  in  the  name  of 
Hannah  Dickson,  and  that  it  had  been  agreed  by  her  and  her 
son  and  daughter  that  such  copyholds  should  no  longer  be  subject 
to  the  trusts  of  that  settlement,  it  was  witnessed  that  Hannah 
Dickson,  William  Henry  Dickson,  and  Mary  Dickson,  and  each  of 
them,  declared  and  directed  that  no  surrender  of  the  said  copy- 
holds should  be  made  to  the  trustees  or  either  of  them,  but  that 
the  said  copyholds  should  be  no  longer  subject  to  the  trusts  of 
that  settlement,  but  should  be  thenceforth  absolutely  released  and 
discharged  therefrom. 

Hannah  Dickson  died  on  the  27th  of  April,  1850. 

In  1854,  William  Henry  Dickson  was  admitted  to  the  copyholds 
as  the  heir  of  his  mother,  and  sold  the  same  for  £4000,  and  ap- 
plied the  purchase-money  for  his  own  purposes.  On  the  Sth  of 
October,  1867,  he  died  intestate  and  insolvent.  Soon  afterwards 
this  suit  was  instituted  by  summons  for  the  administration  of  his 
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M.  R.  estate  ;  and  the  trustees  of  the  marriage  settlement  of  the  24th  of 

1871  April,  1836,  then  first  became  acquainted  with  the  fact  of  the  deed 

^™  °f  December,  1849,  having  been  executed,  and  of  the  admission  of 

Dick  soy.  William  Henry  Bichson  to,  and  the  sale  of  the  copyholds  by  him, 

Blackburn  and  they  carried  in  a  claim  against  the  estate  for  a  moiety  of  the 

Dickson,  purchase-money  of  the  copyholds. 

Sir  B.  Baggallay,  Q.C.,  and  Mr.  Fdber,  for  the  trustees  of  the 
settlement,  submitted  that  the  covenant  for  further  assurance 
created  a  specialty  debt,  and  cited  Musson  v.  May  (1)  and  Lomas 
v.  Wright  (2). 

Mr.  Swanston,  Q.C.  (Mr.  A.  E.  Miller  with  him),  for  simple 
contract  creditors : — 

First :  The  covenant  is  for  further  assurance  upon  the  request 
of  the  trustees.  No  request  has  ever  been  made ;  therefore  the 
covenant  has  not  been  broken. 

Secondly :  There  can  be  no  specialty  debt  unless  there  is  a  co- 
venant to  pay,  or  something  equivalent :  Marryat  v.  Marryat  (3) ; 
Courtney  v.  Taylor  (4) ;  Isaacson  v.  Harwood  (5) ;  Wynch  v.  Grant  (6). 
There  is  nothing  here  equivalent  'to  a  covenant  to  pay. 

Sir  B.  Baggallay,  in  reply  : — 

The  covenant  is  to  do  whatever  is  necessary  for  vesting  the  pro- 
perty in  the  assignees.  The  property,  in  the  shape  of  money,  got 
into  the  hands  of  the  covenantor.  What  else  ought  he  to  have 
done  with  it  than  to  have  paid  it  over  to  the  trustees  ?  Is  not  the 
covenant,  then,  equivalent  to  a  covenant  to  pay  ? 

As  to  the  necessity  for  making  a  demand,  it  is  .true  that  we 
made  no  demand  on  William  Henry  Diclcson  when  he  was  alive, 
but  we  have,  since  his  death,  made  a  demand  on  his  legal  personal 
representatives,  and  that  is  enough. 


July  11.  Loed  Komilly,  M.B.,  after  stating  the  facts  as  above, 
continued : — 

The  trustees  of  the  settlement  made  on  the  marriage  of  William 

(1)  3  Y.  &  B.  194.  (4)  7  Scott.  N.  E.  749. 

(2)  2  My.  &  K.  769.  (5)  Law  Eep.  3  Ch.  225. 

(3)  28  Beav.  224.  (6)  2  Drew.  312. 
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Henry  Dickson  now  seek  to  prove  against  the  estate  as  specialty      M.  E. 
creditors.    This  is  opposed  by  the  simple  contract  creditors;  and  1871 
the  only  question  is,  whether  this  covenant  for  further  assurance,  jvTre 
which  I  have  read,  created  a  specialty  debt.  Dickson. 

It  is  argued,  that  as  a  deed  reciting  a  debt  does  not  create  a  Blackbukn 

V. 

specialty  debt  unless  it  contains  a  covenant  to  pay  it,  so  the  Dickson. 
recitals  here  can  create  no  debt,  which  I  assent  to  ;  but  this  is  not 
that  case.  Then  it  is  contended  that  a  covenant  for  further  assur- 
ance is  merely  a  covenant  to  pay  when  called  upon,  and  that 
William  Henry  Dickson  was  never  called  upon  to  pay,  and  no 
doubt  this  is  true ;  but  I  think  that  this  circumstance  cannot  avail 
him,  or  rather  his  estate,  in  this  case,  inasmuch  as  it  was  the  duty 
of  William  Henry  Dickson,  without  being  appliecUo,  to  transfer  this 
sum  of  money  to  the  trustees  of  his  marriage  settlement ;  and  if  I 
were  to  hold  that  an  application  is  necessary  to  create  the  obliga- 
tion, I  should  be  giving  advantage  to  a  man,  and  allow  him  to  avoid 
paying  a  debt  by  fraudulently  concealing  an  act  of  misconduct  on 
his  part. 

I  think,  also,  that  the  cases  generally  tend  to  this  result — either 
that  the  covenant  is  nothing,  or  that  it  created  a  specialty  debt. 
No  one  can  doubt  that  if  W.  H.  Dickson  had  been  called  upon  to 
assign  the  money  and  refused,  he  would  have  been  liable  to  an 
-action  on  the  covenant.  Either  the  trustees  knew  of  it,  or  they 
did  not ;  if  they  did,  their  breach  of  duty  cannot  affect  him ;  if 
they  di  d  not,  the  neglect  of  the  duty  he  had  to  perform  in  handing 
over  the  money  was,  in  my  opinion,  a  breach  of  the  covenant  he 
had  entered  into  to  assure  to  the  trustees  of  his  settlement  the 
money  he  had  so  acquired. 


Solicitors :  Messrs.  Hollingsivorth,  Tyerman,  &  Green ;  Mr. 
Downing. 
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v.-o.  m.  CEOSSLEY  v.  ELWOETHY. 

1871 

Voluntary  Settlement — Settlor  engaged  in  Speculative  Transactions — Burden  of 
May  2-1, 29, 30.       proving  Solvency — Debt  incurred  after  Settlement — Damages  recovered  in 
Action. 

A  settlor,  at  the  time  of  making  a  voluntary  settlement,  made  a  statement 
of  his  assets  and  liabilities,  shewing  a  "balance  in  his  favour.  He  was  incur- 
ring heavy  liabilities  as  managing  director  of  a  company,  and  from  transac- 
tions on  the  Stock  Exchange.  Nine  months  after  the  date  of  the  settlement 
he  called  a  meeting  of  his  creditors,  and  laid  before  them  a  statement  shewing 
himself  to  be  insolvent,  and  subsequently  he  became  bankrupt : — 

TJeld,  that  the  burden  was  upon  him  to  shew  solvency  at  the  date  of  the- 
settlement. 

Semble,  that  damages  recovered  in  an  action  commenced  after  the  settle- 
ment for  inducing  the  Plaintiff  to  become  a  member  of  a  company  by  false 
and  fraudulent  misrepresentations  made  previously  to  the  settlement  must 
be  taken  into  consideration  in  estimating  the  settlor's  solvency  at  the  date  of 
the  settlement. 

ThIS  suit  was  instituted  by  Joseph  Crossley,  of  Halifax,  against 
Frederic  Thomas  Ekuorthy,  his  wife  and  children,  and  the  trustees 
of  a  voluntary  post-nuptial  settlement,  dated  the  12th  of  June,. 
1866,  for  the  purpose  of  having  the  settlement  declared  fraudu- 
lent and  void  as  against  the  Plaintiff  under  the  provisions  of 
13  Eliz.  c.  5. 

The  settlor,  on  his  marriage  in  1854,  had  made  a  verbal  promise 
to  his  father-in-law  to  make  a  settlement  for  the  benefit  of  his  wife 
and  children  when  he  should  become  entitled  to  any  property 
capable  of  being  put  into  settlement.  On  the  death  of  his  father, 
in  1860,  he  became  entitled,  together  with  his  two  brothers,  to 
certain  real  estate  subject  to  a  life  interest  therein  of  his  mother, 
and  he  thereupon  entered  into  contracts  with  his  brothers  for  the 
purchase  of  their  interests  in  the  property,  and  effected  some 
insurances  on  his  own  life  and  that  of  his  mother. 

In  the  year  1860  he  became  connected  with  a  company  called 
the  " London  and  Colonial  Company"  and  by  purchases  made  on 
several  different  occasions  between  the  13th  of  June  in  that  year 
and  the  2nd  of  September,  1862,  he  acquired  fully  paid-up  shares 
in  the  company  (which  were  of  the  nominal  value  of  £100  each) 
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to  the  number  of  180,  for  which  he  paid  altogether  £18,898  13s.  4c?.    V.-C.  M. 
He  also  became,  and  continued  till  after  the  date  of  the  settle-  1S71 
ment  to  be,  managing  director  of  the  company,  and  in  that  capacity  Crossley 
incurred  liabilities  on  its  behalf  to  a  very  considerable  extent.    At  elworthy 

the  date  of  the  settlement  he  was  liable,  as  surety  for  the  com-   

pany,  on  a  mortgage  debt  of  £35,000,  and  also  as  indorser,  without 
consideration,  for  the  accommodation  of  the  company,  of  certain 
bills  of  exchange  drawn  by  the  company  and  then  current.  These 
bills  were  stated  to  have  been  paid  at  maturity ;  but  it  appeared 
that  his  liability  on  this  head  never  really  ceased,  inasmuch  as 
fresh  bills  were  continually  issued,  on  some  of  which  he  was  always 
liable  as  indorser.  He  was  also  largely  engaged  in  speculative 
transactions  on  the  Stock  Exchange,  and  a  statement  was  made 
out,  and  supported  by  the  affidavit  of  accountants,  shewing  the 
gross  total  of  these  transactions  during  the  years  1864,  1865,  and 
1866  to  have  amounted  to  £4,700,000.  The  correctness  of  this 
mode  of  estimating  the  extent  of  the  transactions  was,  however, 
disputed,  but  it  appeared  that  the  result  of  the  speculations  wTas  a 
loss  to  him  of  nearly  £20,000. 

In  the  year  1865  the  company  issued  some  additional  shares, 
also  of  the  nominal  value  of  £100  each,  and  the  Plaintiff,  induced, 
as  he  alleged,  by  the  misrepresentations  as  to  the  solvency  of  the 
company  made  to  him  by  Mr.  Elworthy,  took  up  500  of  these  new 
shares.  He  paid  upon  them  at  the  time  of  issue,  and  subsequently, 
sums  amounting  altogether  to  £35,000.  He  also  took  up  £6000 
worth  of  debentures  of  the  company,  which  had  been  issued  to  the 
amount  of  £60,000. 

In  October,  1865,  Mr.  Elworthy  gave  instructions  to  Messrs. 
Gregory  &  Rowcliffes  to  prepare  the  settlement  in  question,  and  it 
was  prepared  accordingly,  and  was  executed  on  the  12th  of  June, 
1866.  It  comprised  the  property  derived  from  the  settlor's  father, 
together  with  the  shares  purchased  from  his  brothers,  some  other 
real  estate  which  he  had  himself  purchased,  some  leaseholds,  and 
the  policies  of  assurance  on  his  own  life  and  on  that  of  his  mother. 
The  property  was  settled  upon  trusts  for  himself  and  his  wife 
during  their  joint  lives  and  the  life  of  the  survivor,  or  during 
widowhood  in  case  of  the  wife  surviving,  and  after  the  determina- 
tion of  the  life  interests  to  uses  in  strict  settlement  in  favour  of 


160 


EQUITY  CASES. 


[L.  E. 


V.-C.  M.    the  children  of  the  marriage.    The  value  of  the  property  put  into 

I871      the  settlement  was  disputed,  but  it  appeared  not  to  be  less  than 

Ckossley    £10,000.    In  consequence  of  the  advice  of  the  solicitors  who  pre- 

„  v-  pared  the  settlement  that  it  would  be  valueless  unless  the  settlor 
Elwoethy.  a 

  were  then  solvent,  a  statement  of  his  assets  and  liabilities  was  made 

out  shewing  a  balance  in  his  favour,  excluding  the  property  put  in 
settlement,  of  £54,000.  In  this  statement  his  shares  in  the  com- 
pany, and  also  some  debentures  taken  up  by  him,  and  an  unsecured 
debt  of  the  company  to  him,  were  put  down  at  their  full  nominal 
value. 

On  the  2nd  of  March,  1867,  the  Plaintiff,  Joseph  Crossley,  pre- 
sented a  petition  to  wind  up  the  company.  Shortly  afterwards 
resolutions  were  passed  for  a  voluntary  winding-up,  and  on  the 
16th  of  March,  1867,  an  order  was  made  to  continue  the  winding- 
up  under  supervision.  Mr.  Elworthy  thereupon  called  a  meeting 
of  his  creditors;  and  on  the  27th  of  March,  1867,  at  the  office  of 
Messrs.  Lawrance,  Plews,  &  Boyer,  who  were  then  acting  as  his 
solicitors,  laid  before  them  a  statement  of  his  affairs,  dated  the 
13th  of  March,  1867,  shewing  his  debts  to  be  £40,156,  and  his 
assets  £19,750. 

In  May,  1867,  the  Plaintiff,  Joseph  Crossley,  commenced  an 
action  in  the  Court  of  Exchequer  against  Mr.  Elworthy  for 
damages,  alleging  that  he  had  been  induced  to  take  his  shares  in 
the  company  by  his  false  and  fraudulent  misrepresentations  as  to 
its  solvency.  A  verdict  was  obtained  in  the  action  for  £35,000 
and  costs,  and  on  the  8th  of  March,  1868,  judgment  was  entered 
up  for  £36,252  8s.  On  attempting  to  put  his  judgment  in  force 
the  Plaintiff  found  himself  stopped  by  the  settlement,  and  there- 
upon instituted  the  present  suit  to  set  it  aside. 

By  his  answer,  Mr.  Elworthy  stated  that,  notwithstanding  the 
verdict,  he  never  had  any  intention  to  mislead  the  Plaintiff  as  to 
the  position  of  the  company,  and  that  he  believed  it  to  be  solvent 
till  the  year  1867,  and  that  in  the  action  it  was  inferred  that 
he  had  knowledge  of  certain  accounts  and  figures  relating  to  the 
company,  when  he  had  not,  in  fact,  such  knowledge. 

The  Plaintiff,  Joseph  Crossley,  died  during  the  progress  of  the 
suit,  and  it  was  revived  by  his  executors.  In  the  progress  of  the 
liquidation  of  the  company  the  amount  remaining  unpaid  upon 
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the  shares  had  been  called  up,  and  the  executors  of  Mr.  Crossley    V.-C.  M. 
had  paid  the  remaining  £15,000  upon  his  shares.    It  appeared  1871 
that  the  whole  assets  of  the  company,  including  the  unpaid  capital,  Crossley 
would  be  insufficient  to  pay  the  creditors  in  full.  Elworth* 

Mr.  Elworthy  was  adjudicated  a  bankrupt  on  the  19th  of  June,  — 
1868,  but  no  steps  had  been  taken  to  realise  his  property.  He  had 
five  children  living,  all  of  whom  were  infants,  and  the  suit  was 
defended  on  their  behalf. 

The  evidence  of  the  Plaintiff  was  directed  to  shew  that  the 
balance-sheet  made  out  at  the  time  of  the  settlement  did  not  truly 
shew  Mr.  Elworthy  s  position,  and  that,  independently  of  the  ques- 
tion whether  the  damages  recovered  in  the  action  could  be  considered 
to  be  a  debt  at  the  time  the  settlement  was  made,  his  liabilities 
exceeded  his  assets  at  that  time.  At  least  one  debt  was  traced 
as  being  due  at  the  time  of  the  settlement,  and  still  remaining 
unpaid.  It  was  admitted  by  the  parties  supporting  the  settlement 
that  a  deduction  of  £32,000  must  be  made  from  the  balance 
appearing  in  the  statement  for  the  supposed  value  of  the  shares 
in  the  company,  and  for  part  of  the  value  of  the  debentures ; 
but  the  evidence  was  directed  to  rebut  any  suggestion  of  actual 
insolvency  unless  the  debt  recovered  in  the  action  were  treated 
as  a  liability  at  the  date  of  the  settlement. 

The  suit  now  came  on  upon  motion  for  decree. 

Mr.  Glasse,  Q.C.,  Mr.  Cotton,  Q.C.,  and  Mr.  Charles  Hall,  for  the 
Plaintiffs : — 

Independently  of  the  question  whether  the  damages  recovered  in 
the  action  can  be  treated  as  a  debt,  the  fact  of  a  man  making  a 
statement  of  his  assets  and  liabilities,  shewing  himself  to  be  in- 
solvent only  nine  months  after  the  date  of  a  voluntary  settlement, 
coupled  with  the  fact  that  a  statement  he  made  at  the  time  of  the 
settlement  shewed  that  he  was  then  largely  indebted,  is  sufficient 
proof  of  insolvency  to  set  it  aside :  Townsend  v.  Westacott  (1). 
Even  the  proof  of  actual  solvency  at  the  time  of  making  the 
settlement  would  not  protect  it  if  made  in  contemplation  of  in- 
solvency :  Spirett  v.  Willows  (2)  ;  and  where  there  is  actual  insol- 
vency it  is  not  necessary  to  shew  an  intention  to  defraud  creditors  : 
(1)  2  Beav.  340.  (2)  3  D.J.  &  S.  293. 
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V.-C.  M.    Freeman  v.  Pope  (1).  A  settlement  may  be  avoided  on  the  ground 
1871      of  shewing  an  intention  to  defeat  future  creditors,  and  a  creditor 
Ceossley    subsequent  to  the  date  of  the  settlement  may  institute  a  suit  to 
Elwokthy.  se*  ft  asi^e  :  Barling  v.  Bishopp  (2).  Marriage  does  not  even  support 

  a  fraudulent  settlement :  Smith  v.  Gherrill  (3) ;  Buhner  v.  Hunter  (4). 

Where  a  case  of  fraud  or  misrepresentation  is  set  up,  the  remedy 
remains  in  equity  even  when  it  is  barred  by  lapse  of  time  at  law : 
Blair  r.  Bromley  (5). 

Mr.  Freeling,  and  Mr.  Ingle  Joyce,  for  the  assignees  in  bank- 
ruptcy : — 

The  proper  form  of  decree  will  be  to  declare  the  settlement  void 
as  against  all  the  creditors :  Buhner  v.  Hunter ;  Chamley  v.  Lord 
Dunsany  (6). 

Sir  Boundell  Palmer,  Q.C.,  Mr.  Pearson,  Q.C.,  and  Mr.  Marten, 
for  the  infant  Defendants : — 

There  are  only  two  grounds  for  setting  aside  a  voluntary  settle- 
ment— actnal  fraud,  or  actual  proved  insolvency  at  the  time  of  the 
settlement.  That  this  is  the  law  appears  clearly  upon  the  autho- 
rity of  SJcarfv.  Soully  (7),  Townsend  v.  Westacott  (8),  im&Jenhjn 
v.  Vauglian  (9).  It  is  quite  clear  that  this  settlement  was  honest 
in  intention,  and,  in  fact,  a  case  of  fraud  is  not  set  up.  The  ground 
relied  on  by  the  Plaintiffs  is  insolvency,  and  unless  the  damages  in 
the  action  are  treated  as  a  debt  at  the  time  the  settlement  was 
made,  such  insolvency  cannot  be  proved.  This  is,  however,  an 
action  of  tort,  in  which  it  is  impossible  that  the  damages  can 
become  a  debt  till  judgment  is  obtained ;  for  until  that  is  done 
they  remain  unliquidated:  Ex  parte  Wihnot  (10);  Martyn  v. 
WNamara  (11);  Bieliardson  v.  Horton  (12). 

[They  also  referred  to  Stephens  v.  Olive  (13).] 

Mr.  Be  Gex,  Q.C.,  and  Mr.  Bowcliffe,  for  Mrs.  Ehcorthy  and  the 
trustees,  submitted  their  rights  to  the  Court,  and  asked  for  their  costs. 

(1)  Law  Eep.  5  Ch.  538.  (7)  1  Mac.  &  G.  364. 

(2)  29  Beav.  417.  (8)  2  Beav.  340. 

(3)  Law  Bep.  4  Eq.  390.  (9)  3  Drew.  419. 

(4)  Ibid.  8  Eq.  46.  (10)  Law  Rep.  2  Ch.  795. 

(5)  5  Hare,  542.  (11)  4  D.  &  War.  411. 

(6)  2  Sch.  &  Lef.  174,  App.  (12)  7  Beav.  112. 

(13)  2  Bro.  C.  C.  90. 
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Sir  E.  Maltns,  V.C. :—  v.-o.  M. 

The  bill  in  this  suit  was  filed  by  Joseph  Crossley,  who  lias  died  ]^ 
during  the  litigation.    The  suit  has  been  revived  and  continued  by  Crossley 

_____  "  Dt 

his  legal  personal  representatives.    It  is  against  Frederick  Thomas  Elworthy. 

Elworthy,  his  wife  and  children,  and  the  trustees  of  a  voluntary 

settlement  executed  by  F.  T.  Elworthy  on  the  12th  of  June,  1866. 

The  bill  prays  that  it  may  be  declared  void  as  against  the  Plaintiff, 

under  13  Eliz.  c.  5 ;  but  it  is  conceded  on  behalf  of  the  Plaintiff 

that  it  must  be  so  declared,  if  at  all,  as  against  the  Plaintiff  and 

all  the  other  creditors. 

The  facts  of  this  case  bring  out  the  policy  of  the  law  in  a  re- 
markable point  of  view  with  regard  to  those  who,  engaged  in  the 
transactions  of  life,  take  a  large  part  of  their  property  out  of  the 
reach  of  their  creditors,  and  put  it  into  settlement  for  the  benefit 
of  their  families  without  valuable  consideration. 

The  case  of  the  Plaintiff  is  that,  in  the  year  1865,  he  was  induced, 
upon  the  recommendation  of  Mr.  Ehvortliy,  to  take  shares  in  the 
London  and  Colonial  Company,  involving  payments  to  the  amount 
of  £35,000,  and  debentures  to  the  amount  of  £6000  more ;  that  he 
had  faith  in  the  assurance  of  Mr.  Ehvortliy,  who  was  the  managing- 
director,  that  the  concern  was  in  a  solvent  and  flourishing  state, 
while,  in  fact,  it  was  in  an  insolvent,  decaying,  and  perishing  con- 
dition, and  that  he  thereby  lost  the  whole  of  the  £35,000  and  a 
great  part  of  the  £6000.  That  would  be  a  very  difficult  case  to 
make  out ;  but  it  has  already  been  decided  in  an  action  brought 
by  Mr.  Crossley  against  Mr.  Ehvortliy  in  May,  1867,  which,  after  a 
very  long  trial,  resulted  in  a  verdict,  followed  by  judgment,  for  the 
full  amount  of  £35,000  for  the  loss  caused  to  Mr.  Crossley  by 
those  fraudulent  misrepresentations  by  which  he  had  been  induced 
to  take  the  shares.  There  was  no  motion  for  a  new  trial,  or  to 
arrest  the  judgment,  and  a  final  judgment  for  £35,000  was  entered 
up  in  the  early  part  of  1868.  Shortly  after  this  Mr.  Elworthy 
became  bankrupt,  but  no  debts  have  been  proved  against  him,  or 
proceedings  taken  against  him,  because  it  was  known  that  there 
were  no  assets.  When  Mr.  Crossley  proceeded  to  enforce  his 
judgment  he  was  met  by  the  voluntary  settlement.  It  is  an  un- 
disputed fact  that  it  included  property  to  a  very  considerable 
amount,  for  though  the  actual  value  is  in  dispute,  it  certainly 
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V.-C.  M.     was  not  less  than  £9000  or  £10,000.    Apart  from  the  bankruptcy, 
1871       he  made,  on  the  13th  of  March,  1867,  only  nine  months  after  the 
Ceossley     settlement,  a  statement  of  his  affairs  to  be  laid  before  his  cre- 
Elwoethy.  ditors.    He  did  this  at  the  office  of  Messrs.  Lawrance,  Flews,  & 
  Boyer,  his  then  solicitors,  who  were  most  experienced,  and  com- 
petent to  advise  him  in  his  then  position.    In  their  office  this 
statement  was  afterwards,  on  the  27th  of  March,  1867,  laid  before 
his  creditors.    It  appears  by  it  that  he  was  indebted  to  the  ex- 
tent of  £40,156,  and  that  his  assets  amounted  to  £19,750,  and, 
therefore,  that  lie  was  insolvent  to  the  extent  of  £20,000  and 
upwards. 

Now,  considering  that  he  had  made  a  settlement  only  nine 
months  previously,  I  think  that  state  of  things  is  sufficient  to 
relieve  those  who  desire  to  impeach  the  settlement  from  proving 
insolvency,  and  to  throw  upon  Mr.  fflworthy  the  burden  of  proving 
that  he  was  in  a  position  to  make  the  settlement.  The  general 
policy  of  the  Act  of  13  Eliz.  c.  5,  is,  that  those  who  are  engaged  in 
the  transactions  of  life,  buying  or  selling,  or  otherwise  indebted, 
are  not,  by  means  of  a  voluntary  settlement,  to  take  their  property 
out  of  the  reach  of  their  creditors.-  If  a  man  does  under  such  cir- 
cumstances make  a  settlement,  it  seems  to  me  in  the  highest 
degree  reasonable  that  upon^him  should  be  thrown  the  burden  of 
proving  that  he  was  in  a  condition  to  make  it  when  it  was  executed. 
I  may,  however,  relieve  the  case  of  the  point  argued  by  Sir 
Boundell  Palmer,  that  Mr.  Elworthy  had  no  fraudulent  intention  in 
making  the  settlement.  I  think  it  has  been  fully  made  oiit  that 
he  had  long  previously  contemplated  it,  and  had  again  and  again 
expressed  his  intention  to  his  father-in-law.  But  it  is  perfectly 
settled  that  a  verbal  promise  before  marriage  to  make  a  settlement 
adds  nothing  to  the  validity  of  a  settlement  made  after  the  marriage. 
This  consideration,  however,  only  affects  the  morality  of  the  present 
transaction. 

Then  the  question  is,  whether  Mr.  Mworthy  was  in  a  position, 
on  the  12th  of  June,  1866,  which  would  justify  him  in  putting  a 
considerable  part  of  his  property  into  a  voluntary  settlement. 
First  of  all  he  was  engaged  very  largely  in  speculative  transac- 
tions  on  the  StocJc  Exchange  during  the  years  1864,  1865,  and 
1 866,  though  it  may  be  that  the  liability  resulting  therefrom  is 
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over-estimated  in  the  evidence  of  the  accountants.    But  he  in-    V.-C.  M. 
curred  large  risk  from  the  variations  in  price  between  one  settling-  1871 
day  and  another ;  and  I  hold  it  to  be  impossible  for  any  one  so  Crossley 
engaged  to  say  with  certainty  that  he  is  solvent  or  in  a  position  elworthy. 
to  meet  all  his  creditors.    This,  Mr.  Elwortluj  could  not  do,  and 
that  is  one  ground  of  my  judgment. 

Then  as  to  his  position  witli  regard  to  the  company.  I  cannot 
have  the  question  reopened  which  was  decided  in  the  action,  that 
this  company,  in  which  he  was  engaged  from  1865  to  1866,  the 
period  covered  by  the  settlement,  was  in  a  state  of  insolvency,  and 
that  while  he  reckoned  his  assets  engaged  in  that  business  to  be  of 
great  value,  they  Avere  of  no  value  whatever,  and  I  am  bound  to 
take  the  verdict  of  the  jury  in  that  action,  that  when  he  made 
those  representations  of  its  solvency,  which  the  jury  determined  to 
be  false  representations,  the  company  was  not  only  insolvent  but 
insolvent  to  his  knowledge.  It  is  an  undoubted  fact  that  he  was 
under  heavy  engagements  to  this  company. 

[His  Honour  then  discussed  the  question  whether  the  liability 
upon  bills  of  exchange  indorsed  or  accepted  by  him  for  the  com- 
pany, continued  during  the  period  from  the  date  of  the  settlement 
till  the  meeting  of  creditors  was  called,  and  concluded  that  there 
was  no  time  between  the  beginning  of  1866  and  the  meeting  of 
the  creditors  during  which  he  was  not  under  heavy  liabilities  in 
respect  of  such  bills  of  exchange.  He  then  considered  the  facts 
relating  to  the  statement  of  assets  and  liabilities  made  out  at  the 
time*  of  the  execution  of  the  settlement,  and  characterised  it  as 
untrustworthy  and  erroneous,  and  without  justification,  and  con- 
tinued : — ] 

I  therefore  conclude,  upon  the  facts  before  me,  that  it  was  per- 
fectly plain  to  Mr.  Elworthy  that  his  liability  was  such  that  he  had 
no  particle  of  justification  for  executing  the  settlement. 

Now,  to  test  what  are  the  circumstances  under  which  a  man  is 
justified  in  making  a  large  voluntary  settlement  on  his  family,  I 
asked  the  learned  counsel,  during  the  arguments,  whether  any 
case  is  to  be  found  in  which  this  Court  has  upheld  a  voluntary 
settlement  made  on  his  family  by  a  man  who  became  insolvent 
shortly  afterwards,  and  I  received  no  satisfactory  answer.  Sir 
Eomdell  Palmer  referred  me  to  the  authorities  which  are  pro- 
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V.-C.  M.    minent  and  conclusive  on  the  subject.    There  is  a  case  which  I 
1871       have  often  referred  to,  as  stating  the  doctrine  of  the  Court,  Towns- 
Crossley    end  v.  Westacott  (1),  which  has  received  the  sanction  of  Lord 
Elwoethy.  Oottenliam  in  SJcarf  v.  Soulby  (2),  and  of  every  other  Judge  who 

  has  remarked  upon  it.    In  that  case  there  was  no  positive  proof  of 

...  insolvency  at  the  date  of  the  settlement,  but  the  settlor  became 
insolvent  not  nine  months  but  three  years  afterwards.  Lord 
Langdale,  in  his  judgment,  every  word  of  which  applies  to  the 
present  case,  says  (3) :  "  In  the  first  place  it  is  alleged  on  the 
part  of  the  Plaintiff'  that  this  deed  was  executed  entirely  with- 
out consideration  :  that  is  admitted.  In  the  next  place  it  is  said 
that  the  settlor  was  largely  indebted  at  the  time ;  and  of  this  there 
is  strong  evidence,  which  I  shall  presently  notice.  Being  largely 
indebted  he  made  this  voluntary  conveyance,  and  in  less  than  three 
years  afterwards  he  became  absolutely  insolvent.  On  these  facts 
alone,  provided  they  were  properly  put  in  issue  and  proved,  I  am  of 
opinion  that  this  conveyance  ought  to  be  set  aside  as  fraudulent." 
I  adopt  every  word  of  that,  and  I  am  of  opinion  that  the  broad 
and  unquestionable  fact  that  Mr.  Elworthy,  when  largely  indebted 
and  largely  engaged,  put  a  large  amount  of  property  into  settle- 
ment and  shortly  afterwards  became  insolvent,  is  conclusive  against 
the  settlement.  Then  Lord  Langdale  says  (4)  :  "  There  has  been 
a  little  exaggeration  in  the  arguments  on  both  sides  as  to  the  prin- 
ciple on  which  the  Court  acts  in  such  cases  as  these  :  on  one  side 
it  has  been  assumed  that  the  existence  of  any  debts  at  the  time  of 
the  execution  of  the  deed  would  be  such  evidence  of  a  fraudulent 
intention  as  to  induce  the  Court  to  set  aside  a  voluntary  conveyance 
and  oblige  the  Court  to  do  so  under  the  Statute  of  Elizabeth" 
Then  he  points  out  that  the  mere  fact  of  a  man  having  some 
debts  owing  is  no  objection  to  a  deed,  and  continues : — "  On  the 
other  hand,  it  is  said  that  something  amounting  to  insolvency 
must  be  proved  to  set  aside  a  voluntary  conveyance  ;  this,  too,  is 
inconsistent  with  the  principle  of  the  Act,  and  with  the  judgments 
of  the  most  eminent  Judges.  The  evidence  as  to  the  value  of 
Westacott' s  property  when  he  executed  the  settlement  I  cannot 
rely  on ;  it  is  brought  forward  many  years  after  the  witnesses  had 

(1)  2  Beav.  340.  (3)  2  Beav.  343. 

(2)  1  Mac.  &  G.  364.  (4)  Ibid.  344. 
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known  it,  and  they  speak  to  the  value  of  the  property  without     V.-C.  M. 
taking  into  consideration  any  charges  that  might  be  upon  it ;  and  I  1871 
am  not  in  the  situation  of  knowing  whether  there  wrere  any  charges  Crossley 
upon  it.    Under  the  circumstances  in  which  this  case  has  been  jjlwobthy 

brought  before  me,  if  the  married  woman  and  infant  had  had  the   

opportunity  of  meeting  the  evidence  as  to  the  existence  of  the 
debts  at  the  time  of  the  settlement,  I  should  have  been  bound  to 
make  the  decree  which  is  asked  for  in  the  first  instance.  I  can- 
not, however,  under  the  circumstances,  make  such  a  decree  as  is 
asked ;  but  the  Plaintiff  is,  I  think,  entitled  under  the  alternative 
prayer  of  his  bill  to  try  the  validity  of  the  settlement  by  an  action 
at  law  ;  but  if  there  are  any  difficulties  which  cannot  be  removed, 
I  will  direct  a  reference  to  the  Master." 

Therefore  upon  that  case  it  is  clear  that,  though  the  mere  fact  of 
a  man  being  indebted  is  not  fatal  to  a  settlement,  it  is  not  neces- 
sary to  prove  actual  insolvency,  but  if  insolvency  takes  place 
shortly  after  the  execution  of  the  settlement  that  is  enough. 
There  may  be  an  exception  to  this  rule,  where  a  man  is  perfectly 
solvent  one  year  and  insolvent  the  next,  and  if  in  this  case  it  had 
been  proved  that  between  June,  1866,  and  March,  1867,  there  had 
been  some  unexpected  loss,  or  something  which  could  not  have 
been  reasonably  reckoned  upon  when  the  settlement  was  executed, 
that  would  have  brought  the  Defendant  Ehvorth?j  within  the 
exception,  but  no  attempt  was  made  to  bring  forward  such  a 
case. 

Another  case  was  referred  to  which  is  of  the  greatest  authority, 
■Jenkyn  v.  Vaughan  (1).  The  marginal  note  correctly  states  the 
exact  point  decided ;  but  I  desire  particularly  to  refer  to  the  rules 
laid  down  by  Sir  JR.  Kindersley  in  his  judgment.  He  says  (2) : 
"  Now  the  statute  of  13  Eliz.  c.  5,  which  is  referred  to  in  this 
case,  avoids  deeds  which  are  made  with  intent  to  defraud  or  delay 
creditors.  The  instrument  must  be  made  with  the  intent  to  de- 
fraud creditors.  Now,  no  doubt,  an  instrument  may  be  executed  for 
the  purpose  of  defrauding  subsequent  creditors ;  and,  with  regard 
to  creditors  being  so  at  the  time,  it  is  established  that  it  is  not 
necessary  to  shew  from  anything  actually  said  or  done  by  the  party 
that  he  had  the  express  design  by  the  deed  to  defeat  creditors ; 


(1)  3  Drew.  419. 


(2)  3  Drew.  424. 
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V.-O.  M.    but  if  he  includes  in  it  property  to  such  an  amount  that,  having 
1871       regard  to  the  state  of  his  property,  and  to  the  amount  of  his  liabi- 
Crosslet    lities,  its  effect  might  probably  be  to  delay  or  defeat  creditors,  if 
Elwobtht   ^e  ^ourt  is  satisfied  of  that,  the  deed  is  within  the  meaning  of  the 

  statute.    In  cases  where  a  subsequent  creditor  files  a  bill  it  occurs 

to  me  that  much  may  depend  on  this  (supposing  there  is  no  evi- 
dence of  anything  to  shew  the  fraudulent  intention,  but  the  fact  of 
the  settlor  being  indebted  to  some  extent),  whether  at  the  time  of 
filing  the  bill  any  of  the  debts  remain  due  which  were  due  when 
the  deed  was  executed.  In  such  a  case,  as  any  of  the  prior 
creditors  might  file  a  bill,  it  appears  to  me  that  a  subsequent  cre- 
ditor might  do  so  too ;  but  if  at  the  time  of  filing  the  bill  no  debt 
due  at  the  execution  of  the  deed  remains  due,  the  distinction  may 
be  that  then  a  subsequent  creditor  could  not  file  a  bill  unless  there 
were  some  other  ground  than  the  settlor  being  indebted  at  the  date 
of  the  deed  to  infer  an  intention  to  defraud  creditors.  However,  I 
do  not  find  any  such  rule  laid  down,  and  I  shall  not  take  upon 
myself  to  lay  it  down  positively.  But  if  a  subsequent  creditor  files 
a  bill,  and  you  can  shew  that  the  person  who  executed  the  deed, 
though  indebted  at  the  time  he  made  it,  has  since  paid  every  debt, 
it  is  very  difficult  to  say  that  he  executed  the  settlement  with  an 
intention  to  defeat  or  delay  creditors,  since  his  subsequent  payment 
shews  that  he  had  not  such  intention.  But  it  appears  to  me,  in  the 
absence  of  authority  to  the  contrary,  that  a  subsequent  creditor 
may  file  a  bill  if  any  debt  due  at  the  date  of  the  deed  remains  due 
at  the  time  of  the  filing  of  the  bill." 

In  the  present  case  I  have  already  pointed  out  that  some  debts 
due  at  the  time  of  the  settlement  do  remain  unpaid. 

This  brings  me  to  a  part  of  the  case  on  which  much  has  been 
said  on  both  sides,  namely,  whether  the  debt  of  Mr.  Grossley,  of 
£35,000,  as  proved  in  the  action,  can  be  taken  into  consideration. 
I  am  clearly  of  opinion  that  Mr.  Glasse  was  right  in  saying  that  it 
was  not  necessary  for  him  to  rely  upon  that  in  order  to  invalidate 
the  settlement.  But  I  cannot  bring  myself  to  the  conclusion  that 
the  liability  to  Mr.  Grossley  can  be  wholly  disregarded  I  must,  as  I 
am  bound  by  the  verdict  of  the  jury  to  do,  attribute  to  Mr.  Elworthy 
the  knowledge  that  he  had  made  erroneous  statements  to  Mr. 
Grossley  in  1865,  and  those  erroneous  statements  made  him  liable 


■ 


VOL.  XIL] 


EQUITY  CASES. 


169 


for  a  debt  which  he  did  not  calculate  upon  when  he  executed  the    Y.-C.  M. 

settlement,  for  he  did  not  know  till  1867  that  the  action  would  be  1871 

brought.    But  the  result  of  the  action  was  to  prove  him  to  have  crossley 

become  indebted  in  1865,  when  he  made  the  false  representations  elw-orthy 

by  which  the  liability  was  created.    I  do  not  say  that  the  debt 

would  have  been  sufficient  of  itself  to  invalidate  the  settlement, 

but  it  was  a  circumstance  which,  considering  the  way  he  was 

involved  in  transactions  with  this  company,  ought  to  have  led 

him  to  pause.    He  received  sound  advice  from  Mr.  Bowcliffe, 

that  the  settlement  was  valueless  unless  he  was  perfectly  solvent, 

and  he  ought  to  have  weighed  his  assets  against  his  liabilities,  and 

if  he  had  done  so  he  would  have  found  his  liabilities  the  heavier, 

for  his  assets  were  not  worth  consideration.    On  the  whole,  I  am 

of  opinion  that  the  settlement  is  within  the  purview  of  the  statute, 

and,  as  against  creditors,  utterly  void,  and  I  think  the  case  one  of 

the  clearest  I  have  seen.    Mrs.  Elworthy  and  the  trustees  must 

pay  their  own  costs ;  and  the  guardians  of  the  infant  Defendants 

must  pay  the  Plaintiffs  their  costs  of  the  suit. 

Solicitors :  Messrs.  Emmets,  Watson,  &  Emmet ;  Messrs.  Link- 
later,  Hachwood,  Addison,  &  Brown  ;  Messrs.  Thomas  &  HoIIams  ; 
Messrs.  Gregory,  Bowclijfes,  &  Baivle. 


FRITH  v.  CAMERON.  V.-C.  M. 

1871 

Settled  Estate — J urisdiction  of  Court — Interests  of  Infants — Residential  Property 

— Mortgage  to  rebuild  Mansion.  June  7. 

A  residential  estate  of  small  extent  was  settled  in  strict  settlement  upon 
the  settlor,  his  wife,  and  family,  and  power  was  given  to  certain  trustees, 
{Luring  the  minority  of  any  person  entitled  to  the  rents  and  profits,  to  rebuild 
■or  repair  the  mansion-house,  and  to  pay  for  the  cost  out  of  the  rents  and 
profits  ;  and  they  also  had  power,  with  the  consent  of  the  tenant  for  life,  to 
lease  the  property  for  ninety-nine  years.  The  value  of  the  estate  to  the 
settlor  and  his  family  depended  chiefly  upon  the  residence.  Since  the  death 
of  the  settlor,  his  widow  being  tenant  for  life  in  possession,  the  house  had 
become  ruinous  from  the  foundation  having  given  way,  and  could  only  be 
rendered  habitable  by  rebuilding  on  a  new  site : — 

The  Court,  on  bill  filed  by  the  widow,  authorized  the  trustees  to  raise  by 
mortgage  of  the  settled  property  £5000  to  be  spent  in  rebuilding  the  resi- 
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V.-C.  M.  dence,  on  being  satisfied  that  the  value  of  the  estate,  with  the  house,  and 

lg71  subject  to  the  mortgage,  would  not  be  less  than  if  the  house  had  been 

— removed  and  the  materials  sold. 
Frith 

Cameron.  *)Y  an  indenture  of  settlement,  dated  the  22nd  of  May,  1863, 
John  Griffith  Frith  granted  an  estate  at  Minchinhampton,  in  the 
county  of  Gloucester,  consisting  of  a  residential  house  and  sixteen 
acres  of  land,  to  the  use  of  himself  for  life,  with  remainder  to  the 
use  of  his  wife  Caroline  Frith  for  life,  with  remainder  to  the  use 
of  certain  trustees  for  his  daughter  Caroline  Barbara  Blackwell 
for  her  life,  for  her  separate  use,  without  power  of  anticipation ; 
and  after  her  decease,  upon  trust  for  her  first  and  every  other  son 
in  tail ;  and  in  default  of  such  issue,  in  trust  for  all  and  every  her 
daughters  as  tenants  in  common  in  tail  general,  with  cross  "re- 
mainders between  them ;  and  in  default  of  such  issue,  upon  the 
like  trusts  and  with  the  like  limitations  in  favour  of  his  daughter 
Flizabeth  Sarah  White  and  her  issue ;  and  in  default  of  such  issue 
of  Flizabeth  Sarah  White,  in  trust  for  his  daughter  Jane  Louisa 
Frith  and  her  issue;  with  an  ultimate  trust  in  favour  of  the 
settlor,  his  heirs  and  assigns.  And  by  the  same  indenture  it  was 
agreed  and  declared,  that  if  any  person  who  would  (if  that  proviso 
had  not  been  inserted)  for  the  time  being  be  entitled  in  equity  to 
the  possession  or  receipt  of  the  rents  and  profits  of  the  settled 
property  should  be  under  the  age  of  twenty-one  years,  the  trustees 
of  the  settlement  should  enter  into  possession  or  receipt  of  the 
rents  and  profits,  and  should,  during  the  minority  of  such  person, 
continue  such  possession  or  receipt  of  rents  and  profits,  and 
manage,  or  superintend  the  management  of,  the  same  heredita- 
ments, with  full  power,  amongst  other  things,  to  erect,  pull  down, 
and  repair  houses  and  other  buildings  or  erections,  and  generally 
to  deal  with  the  premises  as  they  or  he  might  do  if  they  or  he 
were  the  absolute  owner  or  owners  thereof,  and  should  from  time 
to  time  during  such  minority,  by  and  out  of  the  rents  and  profits 
of  the  said  hereditaments  (including  the  produce  of  the  sale  of 
timber  and  underwood),  pay  and  discharge  the  expenses  incurred 
in  or  about  such  management,  or  in  the  exercise  of  any  of  the 
powers  therein  contained,  or  otherwise  in  respect  of  the  premises, 
and  all  outgoings  not  payable  by  any  tenant  or  other  person.  The 
settlement  also  contained  a  power  for  the  settlor  during  his  life, 
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and  after  his  death,  for  Caroline  Frith  for  her  life,  and  after  her    V.-C.  M. 
death,  for  the  trustees  of  the  settlement,  with  the  consent  in  1871 
writing  of  any  person  who  should  for  the  time  being  be  entitled  to     fr  ith 
the  rents  and  profits  of  the  settled  property  as  equitable  tenant  Cam^'ron 

for  life  in  possession,  and  at  the  discretion  of  the  trustees  during   

the  minority  or  respective  minorities  of  any  person  or  persons 
who,  if  of  full  age,  would  for  the  time  being  be  entitled  in  equity 
to  the  actual  possession,  or  to  the  receipt,  of  the  rents  and  profits 
of  the  settled  property,  or  any  undivided  share  thereof  as  tenant 
or  tenants  in  tail  by  purchase,  by  deed  to  lease  the  settled  pro- 
perty for  any  term  not  exceeding  ninety-nine  years  for  the  purpose 
of  building  or  repairing  messuages  or  buildings,  or  of  making 
improvements.  '  And  the  settlement  also  contained  a  power  of 
sale  and  exchange;  but  there  was  no  power  to  raise  money  by 
mortgage  of  the  settled  property. 

By  an  indenture  dated  the  5th  of  June,  1866,  and  indorsed  on 
the  settlement,  a  plot  of  land  of  rather  more  than  seven  acres  in 
extent  was  added  to  the  property  in  settlement. 

John  Griffith  Frith,  by  his  will,  dated  the  23rd  of  May,  1866, 
gave  his  real  and  leasehold  estates  not  otherwise  disposed  of  upon 
trust  for  sale,  and  to  apply  the  proceeds  of  the  sale,  together  with 
his  residuary  personalty,  to  make  up  three  several  sums  of  £5000, 
and  to  invest  the  residue,  and  pay  the  income  to  his  wife  for  life, 
and,  subject  thereto,  to  apply  the  sums  of  £5000  and  the  residue 
after  the  death  of  his  wife  upon  certain  trusts  for  the  benefit  of  his 
three  daughters  and  their  issue. 

The  testator  made  a  codicil  to  his  will,  elated  the  17th  of 
October,  1868,  whereby  he  directed  his  trustee  to  apply  the  sum 
of  £2000  towards  diverting  a  road  which  ran  through  part  of  the 
settled  property,  and  directed  the  income  of  his  residue  to  be 
divided  into  four  parts  during  the  life  of  his  wife,  and  subject  to 
making  up  an  annuity  to  her  of  £4500,  to  be  paid  as  to  one- 
fourth  to  one  of  his  sons-in-law,  and  as  to  one-fourth  to  his 
daughter  Jane  Louisa  Frith,  and  as  to  the  remaining  two-fourths 
to  his  other  son-in-law.  John  Griffith  Frith  died  on  the  7th  of 
November,  1868,  and  his  widow  had  since  been  in  occupation  of 
the  settled  property. 

The  mansion-house,  which  was  called  "Highlands"  had  been 
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V.-C.  M.  improved  and  enlarged  at  great  expense  by  the  settlor  as  a  resi- 
1871  dence  for  himself  and  his  family.  It  was  built  on  the  brow  of  a 
Feith  bill,  the  front  part  resting  on  a  loose  rubbly  soil,  and  the  back 
Cameron    Par*  on  roc^"'  ru^bly  soil  had  been  for  some  time  subsiding, 

  and  the  front  of  the  house  was  in  consequence  giving  way,  and  all 

attempts  to  repair  it  being  ineffectual,  it  became  necessary  to  pull 
the  house  down  and  rebuild  it  on  a  fresh  site. 

The  estimated  cost  of  rebuilding  was  £5000,  and  inasmuch  as, 
under  the  circumstances,  there  were  no  funds  applicable  to  the  pur- 
pose under  the  will  or  the  settlement,  the  present  bill  was  filed  by 
Mrs.  Frith,  the  widow,  against  the  trustees  and  the  other  benefi- 
ciaries. It  prayed  for  a  declaration  that  it  was  for  the  benefit  of 
all  the  cestuis  que  trust  interested  or  to  become  interested  under 
the  settlements,  that  the  trustees  should  raise  by  mortgage  of  the 
hereditaments,  subject  to  the  trusts  of  the  settlement,  such  sum  not 
exceeding  £5000  as  might  be  required  for  the  purpose  of  removing 
and  rebuilding  the  house,  and  for  consequential  directions. 

There  were  also  certain  small  pieces  of  land  which  had  at  various 
times  been  purchased  by  the  settlor  and  thrown  into  the  settled 
estate,  and  were  of  no  material  value  except  as  additions  thereto ; 
but  by  some  accident  they  had  not  been  conveyed  upon  the  trusts 
of  the  settlement,  and  had,  consequently,  become  legally  vested  in 
the  trustees  of  the  will ;  and  the  bill  prayed  also  a  declaration  that 
it  was  for  the  benefit  of  the  parties,  interested  that  the  trustees  of  the 
will  should  convey  these  plots  of  land  to  be  held  upon  the  trusts 
©f  the  settlement. 

It  appeared  that  there  was  some  difficulty  in  identifying  the 
exact  pieces  of  land. 

There  was  evidence  by  a  competent  valuer,  tending  to  shew  that 
the  value  of  the  estate  charged  with  the  £5000,  but  with  a  resi- 
dential house  upon  it,  would  be  as  great  as  or  greater  than  the 
estate  without  a  house. 

On  the  1st  point : 

Mr.  Glasse,  Q.C.,  and  Mr.  Lindleu,  for  the  Plaintiff : — 
A  sale  is  a  more  serious  interference  with  property  than  a  mort- 
gage, and  yet  even  that  has  been  directed  under  some  circum-  - 
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stances :  Gamstone  v.  Gaunt  (1).  The  terms  of  the  power  itself 
shew  that  it  was  contemplated  that  the  house  might  be  required 
to  be  rebuilt,  and,  in  any  case,  the  same  result  can  be  attained, 
though  less  beneficially  for  the  infants  entitled  in  remainder,  by 
means  of  a  building  lease  for  ninety-nine  years.  Where  a  person 
has  died  leaving  a  house  in  course  of  erection,  the  Court  has 
allowed  the  cost  of  completing  the  building  to  be  made  a  charge 
upon  the  estate :  Hibbert  v.  Cooh  (2) ;  Dent  v.  Bent  (3) ;  and  it 
is  clear  that  the  intention  of  the  settlor  will  be  carried  out  by 
making  a  decree  in  terms  of  the  prayer. 

Mr.  Cotton,  Q.C.,  and  Mr.  Borrett,  for  the  trustees  of  the  settle- 
ment : — 

If  the  decree  asked  for  is  made,  it  must  be  done  wholly  irre- 
spective of  the  power,  for  that  only  extends  to  the  application 
of  money  derived  from  rents  and  profits  and  the  sale  of  timber. 
It  should  be  remembered  that  nothing  can  prevent  a  mortgagee 
from  calling  in  his  mortgage-money.  In  Hibbert  v.  CooJc  the  Court 
refused  to  allow  a  charge  even  for  the  necessary  expense  for  keeping 
dry  rot  out  of  a  house. 

Sir  E.  Malins,  V.C.  :— 

I  think  that,  under  the  peculiar  circumstances  of  the  case,  it  will 
be  for  the  benefit  of  all  parties  that  the  decree  asked  for  should 
be  made.  The  property  settled  was  an  estate  acquired  by  the 
settlor  as  a  residence  for  himself  and  his  family.  The  house  is 
tumbling  down,  and  I  think  it  so  expedient  that  it  should  be  re- 
built, that,  under  the  general  jurisdiction  of  the  Court,  and  on  pro- 
duction of  more  complete  evidence  that  the  value  of  the  estate 
with  a  new  house,  and  subject  to  the  charge  proposed  to  be  created, 
will  not  be  less  than  the  mere  agricultural  value  of  the  estate 
if  the  present  house  were  pulled  down  and  the  materials  sold,  I 
shall  declare  it  to  be  for  the  benefit  of  the  infants  entitled  in 
remainder  that  the  money  should  be  raised. 

Further  evidence  was  afterwards  put  in  on  this  point. 

(1)  1  Coll.  577.  (2)  1  S.  &  S.  552. 

(3)  30  Beav.  363. 
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V.-C.  M.  On  tlie  2nd  question  : 
1871 

Mr.  Glasse,  Q.C.,  and  Mr.  LindJeii,  for  the  Plaintiff: — 

Frith 

„  v'  If  this  were  a  bill  to  rectify  the  settlement,  these  plots  of  land 
Cameron.  j  a 
  would  be  added  to  the  settled  property;  ,and  that  being  so,  it  is 

clearly  for  the  benefit  of  the  infants  that  they  should  be  treated  as 

part  of  it,  and  the  Court  having  power  to  compromise  the  interests 

of  infants,  can  make  a  decree  accordingly :  Brooke  v.  Lord 

Mostyn  (1).  In  that  case,  although  the  decree  of  the  Lords  Justices 

was  reversed  by  the  House  of  Lords,  the  principle  on  which  they 

based  their  decision  was  maintained. 

[The  Vice-Chancellok  : — The  recent  case  before  me  of  Castle 
v.  Fox  (2)  was  somewhat  similar.] 

Mr.  F.  J.  Turner,  for  the  trustees  of  the  will. 


Sir  E,  Malins,  V.C.  :— 

I  think  it  is  most  expedient,  and  for  the  benefit  of  all  parties, 
that  there  should  be  a  decree  in  terms  of  the  prayer,  subject  to  my 
being  satisfied  by  evidence  of  the  value  of  the  estate.  The  costs 
will  be  added  to  the  charge. 

Solicitors  for  all  Parties :  Messrs.  White,  Borrett,  &  Co. 


(1)  2D.  J.  &  S.  373. 


(2)  Law  Rep.  11  Eq.  542. 
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POWELL  v.  KILEY.  v.-c.m. 

1871 

■Specific  Bequest  of  Personalty — Devise  of  Beat  Estate  to  pay  Debts — Exoneration 

of  Personalty — Contribution  for  Debts.  June  9. 

A  testator  bequeathed  all  his  household  goods  and  furniture,  farming 
stock,  money,  goods,  chattels,  and  effects,  and  all  other  his  personal  estate, 
to  his  wife  absolutely,  he  then  devised  a  freehold  estate,  called  the  Bye 
Crofts,  for  sale  and  payment  of  debts,  and  the  surplus  to  his  wife;  and  he 
devised  another  freehold  estate  to  his  wife  absolutely;  and  other  estates  to  his 
wife  for  life,  with  remainders  over.  The  Bye  Crofts  estate  was  insufficient 
for  payment  of  debts  : — 

Held,  that  the  bequest  of  personalty  to  the  wife  was  specific,  and  that  such 
bequest  and  the  specifically  devised  real  estates  must  contribute  rateably  to 
the  payment  of  the  surplus  debts  for  which  the  Bye  Crofts  estate  was 
insufficient. 

THOMAS  PASKIN,  by  his  will,  dated  the  7th  of  July,  1856, 
gave  and  bequeathed  all  his  household  goods  and  furniture,  live 
-and  dead  farming  stock,  money  and  securities  for  money,  goods, 
chattels,  and  effects,  and  all  other  his  personal  estate,  to  his  wife, 
the  Defendant  Ann  Paslcin,  for  her  absolute  use  and  benefit.  And 
he  gave  and  devised  certain  closes  of  land  known  by  the  name  of 
the  Rye  Crofts,  containing  about  sixteen  acres,  situate  at  Fradley, 
unto  the  Defendants  J".  Riley  and  W.  S.  Shaw,  their  heirs  and 
assigns,  upon  trust,  as  soon  as  conveniently  might  be  after  his 
decease,  to  make  sale  and  absolutely  dispose  of  the  same,  either  by 
public  auction  or  private  contract,  and  to  stand  possessed  of  the 
moneys  to  arise  from  such  sale  upon  trust,  in  the  first  place,  to  pay 
thereout  the  charges  and  expenses  attending  such  sale,  and  in  the 
next  place  to  pay,  satisfy,  and  discharge  all  his  just  debts  due  and 
•owing  on  mortgage  bond  or  simple  contract,  and  all  his  funeral  and 
testamentary  expenses,  and  after  the  payments  aforesaid  upon  trust 
to  pay  the  surplus  residue  (if  any)  unto  his  said  wife  Ann  Paslcin.  her 
•executors,  administrators,  or  assigns,  for  her  and  their  sole  use 
and  benefit.  And  he  further  gave  and  devised  his  freehold 
messuage  or  dwelling-house,  homestead,  garden,  and  appurte- 
nances situate  at  Fradley,  and  then  occupied  by  him,  and  also  two 
•closes  of  copyhold  land  situate  at  Fradley,  called  the  Old  Field, 
•containing  about  eight  acres,  and  the  Cow  Hill,  containing  about 
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V.-O.  M.    four  and  a  half  acres,  to  his  wife,  her  heirs  and  assigns,  for  eveiv 
1871      And  he  further  gave  and  devised  all  the  residue  of  his  messuages, 
Pom  ell    lands,  hereditaments,  and  real  estate  whatsoever,  freehold,  lease- 
Eiley.     bold,  or  copyhold,  to  his  wife  for  her  life,  without  impeachment  of 
"       waste.    And  after  her  decease  he  further  gave,  devised,  and  be- 
queathed all  those  two  messuages  and  premises,  and  all  the  lands 
and  hereditaments  which  were  then  held  by  him  under  a  lease 
from  the  Dean  and  Chapter  of  Lichfield,  and  all  the  unexpired 
term  therein,  and  also  a  copyhold  messuage  or  dwelling-house, 
situate  at  Mill  Fnd,  and  also  two  closes  of  copyhold  land,  contain- 
ing about  eleven  acres,  and  all  other  the  leasehold  and  copyhold 
hereditaments  devised  and  bequeathed  to  him  by  his  aunt  Mary 
Hall,  unto  his  nephew,  the  Defendant  J.  PasMn,  his  heirs,  execu- 
tors, administrators,  and  assigns,  for  ever,  charged  with  the  several 
legacies  therein  mentioned.    And  from  and  after  the  decease  of 
his  wife  he  further  gave  and  devised  the  dwelling-house,  with  the 
outbuildings  and  appurtenances,  containing  about  five  acres,  unto 
his  nephew  the  Defendant  Thomas  Fisher,  his  heirs  and  assigns,  for 
ever,  and  he  appointed  J.  Riley,  W.  S.  Shaw,  and  Ann  Pashin 
executors  of  his  will. 

The  testator  died  in  June,  1866,  and  the  will  was  proved  by 
J.  Biley  and  Ann  Pashin ;  the  other  executor,  W.  S.  Shaw,  re- 
nounced the  office  of  trustee  and  executor  by  deed  dated  in 
January,  1868. 

The  testator  was  at  the  time  of  his  death  possessed  of  or  entitled 
to  some  personal  estate,  and  also  to  considerable  real  estate,  but 
the  Bye  Crofts  estate,  specifically  devised  for  payment  of  debts,, 
was  not  sufficient  for  that  purpose. 

The  suit  was  instituted  by  creditors  of  the  testator  for  ,ihe 
administration  of  his  estate ;  and  the  question  now  raised  was,  out 
of  which  property  the  surplus  debts  were  to  be  paid. 

Mr.  Glasse,  Q.C.,  and  Mr.  Villiers,  opened  the  case  for  the  Plain- 
tiffs, who  were  mortgagees  of  the  Fradley  estate,  stating  that  it 
was  immaterial  to  them  out  of  what  fund  their  debt  was  paid. 

Mr.  Horlon  Smith,  for  the  widow  of  the  testator : — 

The  bequest,  in  the  first  instance,  of  household  goods  and  fur- 
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niture,  farming  stock,  money,  and  all  the  personal  estate,  to  the     V.-C.  M. 
widow  is  a  good  specific  bequest ;  and  this  being  followed  by  a  1871 
devise  of  a  particular  freehold  estate  for  payment  of  debts,  exempts  p0WEll 
the  personal  estate  from  liability  to  debts.  This  was  held  in  Greene  rjley 

v.  Greene  (1),  where  the  Master  of  the  Kolls  said  there  must  be  a   

clear  intention  expressed  in,  or  to  be  extracted  from,  the  will,  that 
the  real  estate  is  to  be  the  primary  fund  for  payment  of  debts.  In 
Micliell  v.  Michell  (2)  it  was  held  that  the  word  "  effects,"  coupled 
with  the  context,  operated  as  a  specific  bequest  of  the  personal 
estate,  and  that  the  same  was  discharged  from  liability  to  debts. 
The  same  principle  was  acted  upon  in  Coote  v.  Coote  (3),  Tower  v. 
Lord  Rous  (4),  Gilbertson  v.  Gilbertson  (5),  and  Lance  v.  Aglionby  (6). 
The  test,  as  stated  by  Sir  W.  Grant  in  Tower  v.  Lord  Rous,  is, 
whether  you  can  discover  an  intention  to  give  the  personal  estate 
as  a  specific  bequest,  as  distinguished  from  a  gift  to  the  executor, 
or  as  a  residue:  Jarman  on  Wills  (7).  The  distinction  here  is 
manifest,  since  there  is  a  devise  of  real  estate  for  the  express 
purpose  of  paying  debts.  This  is,  in  effect,  an  exemption  of  the 
personal  estate  from  the  liability  to  pay  debts.  The  intention  of 
the  testator  is  perfectly  clear  on  this  will,  and  the  proper  way  to 
deal  with  the  funds  is  to  hold  that  the  personal  estate  is  specifi- 
cally bequeathed,  and  that  the  gifts  of  the  realty  and  the  residue 
must  contribute  to  the  surplus  debts  which  the  Rye  Crofts  estate  is 
insufficient  to  pay. 

Mr.  Cotton,  Q.C.,  and  Mr.  Haddan,  for  the  persons  to  whom  the 
freehold  and  leasehold  estates  were  given  in  remainder : — 

We  admit  that  the  Rye  Crofts  estate  is  the  primary  fund  for 
payment  of  debts ;  but  the  surplus  must  come  out  of  the  personal 
estate,  and  till  that  is  exhausted  you  cannot  have  recourse  to  the 
specifically  devised  real  estate.  The  only  intention  of  the  testator 
discoverable  upon  this  will  is,  that  the  Rye  Crofts  estate  is  to  pay 
the  debts ;  but  that  intention  cannot  be  fulfilled,  because  the 
estate  Is  insufficient  for  the  purpose ;  consequently  you  must  resort 

(1)  4  Madd.  148.  (4)  18  Yes.  132. 

(2)  5  Ibid.  69.  (5)  34  Beav.  354. 

(3)  3  J.  &  Lat.  175.  (6)  27  Ibid.  65. 

(7)  3rd  Ed.  vol.  ii.  p.  626. 
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V.-C.  M.  to  the  ordinary  rule,  that  the  personal  estate  is  the  first  fund  for 
1871  satisfying  debts.  The  case  of  Taylor  v.  Taylor  (1)  is  decided  upon 
Powell  this  principle.  There  the  testator,  after  directing  all  his  debts  to 
be  fully  paid,  devised  his  real  estate  to  several  different  persons, 
and  charged  certain  of  them  with  specific  sums ;  and  it  was  held 
that  these  estates  as  well  as  the  others  were  charged  with  the 
debts.  In  the  cases  cited  the  estates  specifically  devised  for  pay- 
ment of  debts  were  sufficient  for  that  purpose,  and  the  question  was 
not  raised  as  to  which  estates  were  to  bear  the  burden  of  the  sur- 
plus debts ;  and,  in  the  case  of  Tower  v.  Lord  Eous  (2),  Sir  W.  Grant 
expressed  a  strong  opinion  against  the  exoneration  of  personal 
estate.  There  is  no  intention  expressed  here  that  in  case  the  Bye 
Crofts  estate  is  insufficient,  then  that  the  personal  estate  is  not  to 
bear  its  usual  liability.  There  is  no  express  direction  that  the 
personal  estate  is  to  be  exonerated  from  payment  of  debts,  and  in 
the  absence  of  such  express  direction  the  personal  estate  is  always 
the  primary  fund  for  that  purpose.  The  gift  of  personalty  is  in 
the  common  form  of  such  bequests,  and  includes  all  those  articles 
which  are  usually  found  in  a  residuary  clause ;  and  to  all  intents 
and  purposes  it  is  a  gift  of  residue,  though  not  designated  under 
that  term. 


Sir  K.  Malins,  V.C.  :— 

The  question  which  I  am  to  decide  is,  whether  the  testator  has 
made  such  a  bequest  of  his  personal  property  as  to  amount  to  a 
specific  bequest,  so  as  to  exonerate  it  from  primary  liability  to  pay 
his  debts,  funeral  and  testamentary  expenses. 

I  must  attribute  to  this  testator  the  knowledge  that  his  personal 
estate  was  the  primary  fund  for  the  payment  of  his  debts;  and 
with  that  knowledge  he  makes  his  will  in  these  terms: — [His 
Honour  then  stated  the  effect  of  the  will.]  If  the  will  had 
stopped  after  the  bequest  of  all  his  household  goods  and  fur- 
niture, live  and  dead  farming  stock,  money  and  securities  for 
money,  goods,  chattels,  and  effects,  and  all  other  his  personal  estate, 
to  his  wife  for  her  absolute  use  and  benefit,  it  would  not,  of  course, 
have  exonerated  the  personal  property  from  the  primary  liability  to 


(1)  6  Sim.  246. 


(2)  18  Ves.  132. 
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pay  debts  ;  but  the  testator  proceeds  to  devise  the  Bye  Crofts  estate    V.-C.  M. 
upon  trust  for  sale,  and  the  trustees  are  to  pay  out  of  the  proceeds  all  1871 
his  debts ;  and  having  so  devised  the  Bye  Crofts  estate,  he  further  Powell 
devises  his  freehold  house  at  Fradley,  and  the  Old  Field,  and  the  eilet 

Cow  Bill,  to  his  wife  absolutely;  and  he  gives  other  freehold,   

copyhold,  and  leasehold  estates  to  his  wife  for  life,  with  remainders 
over.  It  is  contended  for  the  remaindermen  that  they  are  not 
bound  to  contribute,  until  the  personal  estate  is  exhausted,  to  the 
payment  of  so  much  of  the  debts  and  expenses  as  Bye  Crofts  or 
the  properties  specifically  devised  for  the  payment  of  debts  should 
prove  insufficient  to  pay.  Bye  Crofts  is  insufficient ;  and  th<? 
question,  therefore,  is,  whether  recourse  is  next  to  be  had  to  the 
personal  estate,  or  whether  there  should  be  a  contribution  of 
personal  estate  and  specifically  devised  real  estate — that  is,  simply 
according  to  their  respective  value,  which  would  be  the  ordinary 
course  of  administration. 

As  a  general  rule,  a  bequest  of  general  personal  estate  is  not 
specific,  because  it  is  usually  given  in  the  form  of  residue,  but 
upon  the  construction  of  wills,  the  rule  is,  what  is  the  intention 
of  the  testator  ?  Now  what  intention  has  this  testator  shewn  ? 
He  evidently  thought  the  Bye  Crofts  estate,  which  is  devised 
for  the  payment  of  debts,  would  be  sufficient  for  that  purpose, 
-and  if  there  should  be  a  surplus  he  gives  that  surplus  to  his 
wife.  Therefore  he  begins  his  will  by  giving  his  household  fur- 
niture, not  in  the  form  of  residue,  but  as  a  specific  bequest. 
I  know  no  reason  whatever,  and  I  know  of  no  authority  that 
decides  that  the  words,  "  I  give  my  household  furniture,"  is 
other  than  a  specific  bequest.  There  is  no  reason  why  all  the 
articles  mentioned  in  that  first  bequest  should  not  be  given  spe- 
cifically as  well  as  anything  else.  Now  the  rule  being  to  carry 
the  intention  of  the  testator  into  effect,  I  am  clearly  of  opinion  in 
this  case  that  the  testator  has  shewn  a  decided  intention  that  his 
wife  should  take  the  personal  property  of  every  description  for 
her  own  absolute  benefit,  he  having  provided  another  fund  for  the 
payment  of  his  debts,  thinking  that  fund  was  sufficient.  She  was 
to  hold  them  free  from  debts  altogether.  He  then  gives  her  a 
real  estate  in  fee,  and  gives  her  other  real  estates  for  life,  with 
remainders  over.    The  result  being  that  the  Bye  Crofts  estate  is 
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V.-O.  M.    insufficient,  the  question  simply  is,  as  between  the  wife  and  the 
1871       remaindermen  of  the  estates,  of  which  she  is  tenant  for  life, 
Powell     whether  the  wife,  who  is  specific  legatee,  as  I  consider,  of  this 
Riley      property,  is  to  give  up  all  the  personal  estate  bequeathed  to  her  ? 

  The  rule  is  very  clear — that  where  there  are  specific  bequests,  and 

the  general  personal  estate  is  insufficient  to  pay  debts,  funeral  and 
testamentary  expenses,  the  specific  legatees  must  contribute  rateably 
out  of  the  things  specifically  bequeathed.  The  question  is,  whether 
the  personal  estate,  the  estate  devised  to  the  widow  in  fee,  and  the 
estates  of  which  she  is  tenant  for  life,  must  not  all  rateably  contribute 
to  pay  the  deficiency,  or  whether  the  widow  is  to  pay  the  whole  of  it 
to  the  exoneration  of  the  estate  of  which  she  is  tenant  for  life  only  ? 
There  is  no  magic  in  these  things :  it  is  a  question  of  intention, 
and  all  the  cases  concur  in  this  :  If  the  Court  finds  an  intention 
on  the  part  of  the  testator  to  exonerate  his  personal  estate,  it  is 
not  necessary  to  say :  "  I  give  the  property  discharged  from 
my  debts."  It  is  not  necessary  to  use  those  exact  words ;  it  is 
quite  sufficient  if  you  collect  from  the  whole  will  an  intention  to 
exonerate.  Could  any  testator  shew  more  distinctly  his  inten- 
tion than  this  one  has  done,  when  he  says,  "  I  give  all  my  per- 
sonal property  to  my  wife  for  her  own  absolute  benefit,"  and  being 
silent  about  debts ;  and  then  goes  on  to  provide  a  distinct  fund  or 
estate  for  the  payment  of  the  debts,  which  fund  or  estate  he  pre- 
sumes will  be  sufficient.  I  think  that  is  quite  enough  to  shew  he 
intended  the  wife  to  take  the  property  absolutely,  discharged  from 
the  liability  of  the  debts.  If  he  was  in  a  situation  to  give  it  to 
her,  it  would  be  an  act  of  injustice  that  she  should  lose  her 
specific  bequest  for  the  benefit  of  another  property  not  more 
specifically  bequeathed  than  this. 

That  being  perfectly  clear  as  to  the  intention,  is  there  any- 
thing to  be  found  in  the  cases  opposed  to  this  ?  There  is  only 
one  case  of  that  kind  relied  on,  which  is  Taylor  v.  Taylor  (1), 
but  it  is  impossible  to  read  that  will  without  seeing  that  Sir 
Lancelot  Shadwell  looked  on  it  as  a  residuary  clause  where  a 
testator  says,  "  I  give  my  household  furniture,  farming  stock, 
and  the  residue  of  my  estate."  Sir  Lancelot  Shadwell  thought 
this  was  only  part  of  the  residue :  the  residue  being  that  which 

(1)  6  Sim.  246. 
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remained  after  payment  of  debts,  funeral  and  testamentary  ex-    V.-C.  M. 
penses ;  it  meant  only  residue,  and  no  specific  bequest  whatever.  1871 
There  is  a  long  list  of  authorities  which,  in  my  opinion,  proceed  Powell 
upon  principles  of  justice,  and  cannot  admit  of  any  doubt.    It  Biley. 

is  very  true  that  in  the  case  of  Tower  v.  Lord  Rous  (1)  the  de-   

cision  of  Sir  William  Grant  was  adverse  to  the  exoneration  of 
the  personal  estate ;  but  he  gives  his  reasons,  and  says  :  "  It  is  con- 
tended that  the  inference  might  arise  from  the  manner  of  giving 
the  personal  estate,  but  there  is  nothiDg  except  the  common  resi- 
duary clause,  '  all  the  rest  and  residue  of  my  personal  estate  of 
what  nature  or  kind  soever.'  Not  £all  my  personal  estate' — not  'all 
which  I  have  not  hereinbefore  disposed  of,'  or  any  other  of  those 
forms  held  to  denote  an  intention  to  give  the  personal  estate  as  a 
specific  bequest.  Indeed,  here  the  residuary  legatee  could  not  take 
specifically  what  might  be  left,  after  separating  from  the  personal 
estate  the  particular  articles  given  to  the  widow,  as  it  is  admitted 
there  is  a  charge  of  uncertain  amount."  Therefore  Sir  W.  Grant 
said,  "  if  the  bequest  had  been  in  any  of  these  forms,  it  would  have 
been  specific,  and  exonerated  from  the  payment  of  debts,  except  as 
contribution  in  case  of  a  deficiency  of  the  fund  provided  for  pay- 
ment of  debts."  Then  the  cases  of  Michell  v.  Michell  (2),  and  Greene 
v.  Greene  (3),  I  think  may  be  taken  as  cases  proceeding  generally  on 
the  ground  taken  by  Sir  W.  Grant  in  Tower  v.  Lord  Rous.  There  are 
also  the  cases  of  Lance  v.  Aglioriby  (4)  and  Gilbertson  v.  Gilbertson  (5). 
Those  are  cases  in  which  the  testator  says,  "  I  give  my  wife  my 
personal  estate  for  her  absolute  use  and  benefit,"  and  then  pro- 
ceeds to  provide  another  fund  for  the  payment  of  his  debts. 
The  fund  provided  was  sufficient,  but  that  would  make  no  difference 
in  the  result,  except  that  when  it  is  sufficient  you  do  not  resort 
at  all  to  a  contribution. 

Now,  in  the  case  of  Gilbertson  v.  Gilbertson,  the  Master  of  the 
Rolls  adopted  his  own  decision  in  Lance  v.  Aglionby,  and  said : 
*  The  rule  is,  whether  you  can  discover  an  intention  to  give  the 
personal  estate  as  a  specific  bequest  as  distinguished  from  a  gift 
to  the  executor,  or  as  a  residue." 


(1)  18  Ves.  132,  138. 

(2)  5  Madd.  69. 


(3)  4  Madd.  148. 

(4)  27  Beav.  65. 


(5)  34  Beav.  354. 
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V.-C.  M.       Therefore,  upon  these  authorities,  every  one  of  them,  in  my 
1871       opinion,  more  or  less  applicable,  Greene  v.  Greene  (1),  Michell  v. 
Powell    Micliell  (2),  Lance  v.  Aglioriby  (3),  and  GiTbertson  v.  GiTbertson  (4),  I 
Riley      come  to  the  conclusion  that  there  is  here  a  distinct  intention  to  give 

  the  personal  estate  specifically,  and  to  exonerate  it,  as  shewn  by  the 

fact  that  he  provided  for  the  payment  of  the  debts,  and  if  that  pro- 
vision had  been  sufficient  the  case  would  have  fallen  exactly  within 
GiTbertson  v.  GiTbertson  ;  but  it  being  insufficient,  the  consequence 
will  be,  instead  of  the  personal  estate  being  the  primary  fund, 
you  can  only  resort  to  it  for  a  contribution.  Of  course,  the  passage 
from  Jarman  can  only  be  read,  and  has  been  read,  as  part  of 
an  argument ;  but  as  Jarman,  in  the  passage  which  has  been 
referred  to,  has  stated  the  result  of  the  cases,  I  think  I  may 
fairly  say  that  I  entirely  concur  in  his  conclusion,  and  I  will 
adopt  his  expression  (5),  and  state  that,  in  my  opinion,  the  result 
of  the  cases  is,  that  whenever  the  personal  estate  is  bequeathed 
in  terms  as  a  whole,  and  not  as  a  residue,  and  the  debts,  funeral 
and  testamentary  charges,  are  thrown  on  the  real  estate,  this 
constitutes  the  primary  fund.  That  is  the  exact  case  here ;  un- 
fortunately it  turns  out  the  fund  provided  is  insufficient.  The 
consequence  is,  that  every  specifically  devised  and  bequeathed 
fund  must  contribute  rateably;  the  personal  estate,  the  estate 
specifically  devised  to  the  wife,  and  the  estates  devised  to  her  for 
life,  with  remainders  over.  Those  three  things  must  contribute  to 
the  deficiency. 

Solicitors  for  the  Plaintiffs :  Messrs.  Sharp  &  TJllithorne. 
Solicitors  for  the  Defendants :  Messrs.  Young,  Maples,  &  Go. ; 
Mr.  Somerville. 


(1)  4  Madd.  148.  (3)  27  Beav.  65. 

(2)  2  Ibid.  69.  (4)  34  Ibid.  354. 

(5)  Jarm.  on  Wills,  3rd  Ed.  vol.  ii.  p.  630. 
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In  re  EILVERT'S  TBUSTS.  v.-c.  m. 

Charitable  Gift —  Insufficient  Description  —  Intention  to  benefit  a  particular 

Object — Cy-pres — Division  between  two  Societies — Evidence  of  surrounding  June  30. 
Circumstances. 

Where  in  a  gift  to  a  charity  the  object  of  the  gift  is  imperfectly  described, 
and  uncertainty  as  to  it  in  consequence  arises,  evidence  of  the  donor  having 
been  interested  in  or  a  subscriber  to  any  particular  society  is  admissible  to 
shew  what  was  in  her  mind  when  making  the  gift. 

A  testatrix  gave  a  legacy  to  "  the  treasurer  for  the  time  being  of  the  fund 
for  the  relief  of  the  widows  and  orphans  of  the  clergy  in  the  diocese  of 
Worcester"  At  the  date  of  the  will  there  was  no  society  so  named,  but 
there  was  a  society  which  had  formerly  fulfilled  that  office  for  the  diocese, 
but  had  lately  been  restricted,  both  in  name  and  in  its  operations,  to  the 
archdeaconry  of  Worcester.  The  testatrix  and  her  family  had  subscribed  to 
this  society  in  both  its  conditions.  There  was  also  a  similar  society,  with 
which  the  testatrix  had  not  been  connected,  in  the  archdeaconry  of  Coventry, 
which  formed  the  rest  of  the  diocese  : — 

Held,  that  the  testatrix  must  be  presumed  to  have  given  the  legacy  to  the 
Worcester  society  in  the  belief  that  it  extended  to  the  whole  diocese,  and  it 
must  be  considered  as  a  gift  to  an  object,  not  to  a  society,  and  the  legacy 
must  be  divided  between  the  societies. 

Frances  MAUI  A  K1LVEBT,  of  the  College  Green,  Worcester, 
by  her  will,  dated  the  7th  of  July,  1868,  gave  a  legacy  of  £10,000 
"  to  the  treasurer  for  the  time  being  of  the  fund  for  the  relief  of 
the  widows  and  orphans  of  the  clergy  of  the  diocese  of  Worcester, 
to  be  applied  by  him  for  the  benefit  of  that  charity." 

The  testatrix  died  on  the  26th  of  November,  1870. 

The  diocese  of  Worcester  previously  to  1837  comprised  only 
the  present  archdeaconry  of  Worcester,  and  was  co-extensive  with 
it ;  but  in  that  year  the  archdeaconry  of  Coventry  was  taken  from 
the  diocese  of  Lichfield  and  Coventry,  and  added  to  that  of  Wor- 
cester, and  from  that  time  the  diocese  consisted  of  the  two 
archdeaconries  of  Worcester  and  Coventry, 

About  the  year  1777  a  society  was  founded  at  Worcester  bearing 
the  name  of  the  "  Society  for  the  Belief  of  the  Widows  and 
Orphans  of  Poor  Clergymen,  &c,  &c,  within  the  Diocese  of  Wor- 
cester'1 This  society  previously  to  the  enlargement  of  the  diocese 
relieved  cases  from  any  part  of  it,  and  after  the  enlargement 
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V.-C.  M.    continued  to  relieve  cases  from  the  whole  of  the  enlarged 
1871  diocese. 

In  re  Subsequently,  however,  the  rules  were  altered  so  as  to  restrict 
KTbusts  S    ^e  °Pera^ons  °f  the  society  to  the  archdeaconry  of  Worcester, 

  and  the  name  was  changed  to  that  of  the  "  Society  for  the  Belief 

of  Clergymen's  Widows  and  Orphans  and  Necessitous  Clergymen  in 
the  Archdeaconry  of  Worcester." 

About  the  year  1777  there  was  also  established,  in  the  arch- 
deaconry of  Coventry,  a  society  called  the  "  Charity  for  the,  Relief 
of  Necessitous  Clergymen,  their  Widows  and  Children,  within  the 
Archdeaconry  of  Coventry."  It  relieved  cases  from  that  arch- 
deaconry only.  v 
There  was  no  society  having  a  name  similar  to  that  mentioned 
in  the  will,  or  at  the  present  time  extending  its  operations  to  the 
whole  of  the  diocese.  The  executors  accordingly  paid  the  £10,000 
into  Court.  The  treasurer  of  the  society  for  the  archdeaconry  of 
Worcester  now  petitioned  for  payment  of  the  legacy  to  that 
society. 

It  was  in  evidence  that  the  testatrix,  her  father  and  mother, 
had  all  been  annual  subscribers  to  the  Worcester  society,  and  that 
the  testatrix  had  increased  the  subscriptions  previously  paid.  The 
fact  of  the  restriction  of  the  society  to  the  archdeaconry  was  made 
known  simply  by  the  publication  in  the  annual  report  for  the  year 
in  which  the  change  took  place,  of  the  rules  in  their  altered  form, 
and  there  was  nothing  in  that  report  prominently  directing  the 
attention  of  those  who  received  it  to  the  change.  It  appeared  that 
the  testatrix  had  regularly  received  the  annual  report,  but  there 
was  nothing  to  shew  whether  the  change  in  the  constitution  of  the 
society  was  brought  to  her  knowledge. 

With  a  view  of  assisting  the  Court  in  apportioning  the  fund,  an 
affidavit  was  filed  on  the  part  of  the  Coventry  society  to  shew  that 
the  number  of  the  benefices  in  the  two  archdeaconries  was  in  the 
proportion  of  seven  in  Worcester  to  five  in  Coventry. 

Mr.  Cotton,  Q.C.,  and  Mr.  C.  Walker,  for  the  Petitioner : — 

The  intention  to  make  a  gift  to  one  society  only  is  plain  from 
the  fact  that  the  legacy  is  to  be  paid  "  to  the  treasurer  for  the  time 
being,"  and  though  the  Worcester  society  is  not  accurately  de- 
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scribed,  the  designation  is  sufficiently  near  to  exclude  any  other 
society. 

Evidence  is  admissible  of  the  surrounding  circumstances  to 
shew  what  the  testatrix  could  have  had  in  her  mind :  Wilson  v. 
Squire  (1)  ;  and  the  fact  that  she  and  other  members  of  her  family 
had  subscribed  to  and  were  well  acquainted  with  the  Worcester 
society,  though  not  evidence  of  intention,  is  admissible  as  shewing 
such  surrounding  circumstances  :  In  re  Clergy  Society  (2)  ;  Still  v. 
Hoste  (3) ;  Jar  man  on  Wills  (4). 

Mr.  Glasse,  Q.C.,  and  Mr.  Vaughan  Hawkins,  for  the  Coventry 
ociety  : — 

The  rule  as  to  the  admissibility  of  parol  evidence  is  laid  down 
In  Doe  v.  Hiscocks  (5),  and  Bernasconi  v.  Atkinson  (6),  and  it  is 
clear  that  evidence  as  to  former  subscriptions  is  inadmissible. 
The  description  is  not  accurate  for  either  society,  but  distinctly 
expresses  the  object  of  benefiting  the  whole  diocese,  an  object 
which  the  Worcester  society  continued  to  fulfil  for  some  time  after 
.the  enlargement  of  the  diocese.  Under  these  circumstances,  the 
Worcester  society  having  restricted  its  operations  below  the 
expressed  object  of  the  bounty  of  the  testatrix,  the  Court  will 
carry  out  her  intention  by  dividing  the  legacy  between  the  two 
societies :  Simon  v.  Barber  (7)  ;  Bennett  v.  Hayter  (8).  The  Court 
will  carry  out  the  object  even  if,  in  doing  so,  it  becomes  necessary 
to  disregard  the  machinery  she  wished  to  employ  :  Loscombe  v. 
Wintringham  (9)  ;  Be  Maguire's  Trusts  (10). 

[The  Vice-chancellor  referred  to  Blundell  v.  Gladstone  (11).] 

Mr.  Cotton,  Q.C.,  and  Mr.  Warmington,   for  the  residuary 
legatees. 

Mr.  Cotton,  in  reply,  referred  to  Drake  v.  Drake  (12). 

(1)  1  Y.  &  C.  Ch.  654. 

(2)  2  K.  &  J.  615. 

(3)  6  Madd.  192. 

(4)  3rd  Ed.  vol.  i.  p.  406. 

(5)  5  M.  &  W.  363,  368. 

(6)  10  Hare,  345. 
Vol.  XII. 


V.-C.  M. 
1871 


In  re 
K 1 1.  vert's 
Tkusts. 


(7)  5  Russ.  J 12. 

(8)  2  Beav.  81. 

(9)  13  Ibid.  87. 

(10)  18  W.  E.  623. 

(11)  11  Sim.  467. 

(12)  8EL.C.  172 
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V.-C.M.        Sir  E.  Malins,  V.C.,  after  reading  the  words  of  the  gift,  con- 
1871      tinued : — 

in  re         There  is  one  rule  without  exception  in  construing  a  will — which 

Kilvebt's     .  i     -i  n  i  . 

Tkusts,  is,  that  wherever  a  bequest,  whether  made  to  a  person  or  a  charity,  is 
perfect  and  unequivocal  in  all  its  parts,  no  parol  evidence  is  admis- 
sible to  explain  it ;  and  if  in  the  present  case  there  had  been  a 
society  completely  answering  the  description  in  the  will,  that  society 
must  have  taken  the  legacy.  The  testatrix  expresses  her  gift  to  be 
to  a  society  giving  its  funds  for  the  benefit  of  the  whole  diocese  of 
Worcester.  If  she  had  expressed  her  intention  to  benefit  the  arch- 
deaconry of  Worcester,  Mr.  Cotton  must  have  prevailed,  for  there  is 
a  society  fulfilling  that  object. 

[His  Honour  then  referred  to  the  facts  of  the  case,  and 
continued : — ] 

It  is  not  shewn  that  the  testatrix  was  aware  of  the  change 
restricting  the  objects  of  the  society  to  the  archdeaconry.  It 
is  probable  that  she  did  know  of  it,  for  she  received  the  reports,  and 
may  have  read  them ;  but  the  knowledge  has  not  been  brought 
home  to  her,  and  there  is  a  total  want  of  evidence  that  she  was 
informed. 

It  is  clear  that  when  there  are  two  societies,  and  it  is  uncertain 
on  the  face  of  the  will  which  of  them  is  entitled  to  a  gift,  evidence 
is  admissible  to  shew  which  of  them  was  intended.  Then,  there 
being  no  evidence  that  the  testatrix  knew  of  the  restriction  of  the 
operations  of  the  society  to  the  archdeaconry,  and  the  subscriptions 
of  the  family  having  continued  through  the  period  when  the  society 
operated  for  the  benefit  of  all  the  diocese,  can  I  attribute  to  her  an 
intention  to  exclude  a  clergyman  from  the  benefits  of  her  bounty 
who  happens  to  die  within  the  diocese  but  not  within  the  arch- 
deaconry ? 

I  collect  from  the  words  of  the  will  an  intention  to  make  a  gift 
to  the  Worcester  society,  but  only  in  the  belief  that  it  extended  its 
operations  to  the  whole  diocese ;  and  I  find  no  warrant  for  excluding* 
any  part  of  it.  There  is  no  society  at  present  completely  answering 
her  description,  and  I  am  bound  to  hold  that  she  intended  to  make 
her  gift  for  the  benefit  of  the  whole  diocese ;  and  I  am,  therefore, 
of  opinion  that  I  must  treat  the  legacy  as  being  given,  not  to  a 
charitable  society,  but  for  a  charitable  object,  to  which  I  can  only 
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give  effect  by  dividing  the  money  between  the  two  societies.    I    V.-C.  M. 
do  not  think  that  any  authority  cited  militates  against  this  1871 
view.  Jw  re 

In  Wilson  v.  Squire  (1)  there  was  a  gift  to  the  London  Orphan    KrJ^™g s 

Society,  City  Road.    There  was  a  society  in  the  City  Road  called   

the  Orphan  Working  School,  and  a  society  at  Clapton  called  the 
London  Orphan  Asylum  ;  and  Vice-Chancellor  Knight  Bruce  held, 
that  the  description  of  locality  prevailed,  and  the  institution  in 
the  City  Road  must  take  the  legacy ;  and  the  present  Lord  Chan- 
cellor, in  In  re  Clergy  Society  (2),  where  he  followed  that  case, 
said :  "  I  think  there  is  sufficient  on  the  face  of  the  will  to  shew 
that  the  testatrix  meant  to  confer  a  charitable  benefit  on  the  clergy 
of  the  Church  of  England!1  That  principle,  I  think,  is  entirely 
applicable  to  the  present  case. 

In  the  case  of  Simon  v.  Barber  (3)  there  was  nothing  to  shew 
what  society  was  intended  to  take.  With  regard  to  Bernasconi  v. 
Atkinson  (4),  it  has  really  no  application  to  the  present  case  as 
regards  the  question  of  the  admissibility  of  parol  evidence ;  but 
it  certainly  does  appear  to  be  a  strong  decision,  because  it 
gives  the  legacy  to  a  person  who  did  not  answer  the  description 
either  in  name  or  relationship ;  still,  it  was  the  decision  of  the 
present  Lord  Chancellor,  and  I  must  assume  it  to  be  correct.  In 
Simon  v.  Barher  there  was  a  gift  to  the  Guernsey  Hospital,  and 
there  were  two  Guernsey  Hospitals.  The  gift  was,  therefore,  am- 
biguous, and  the  legacy  was  divided  between  them.  I  think  the 
only  other  material  case  was  Bennett  v.  Haijter  (5).  In  that  case 
it  was  admitted  that  no  one  society  could  take,  and  the  only  ques- 
tion was  as  to  the  application  of  the  cy-pres  doctrine.  Loscombe 
v.  Winteringham  (6)  has  no  particular  application. 

On  the  whole,  therefore,  I  am  bound  to  conclude  that  there  is  no 
one  society  which,  by  taking  the  legacy,  can  provide  for  the  whole 
object  intended,  which  can  only  be  attained  by  dividing  the  legacy 
between  the  two  societies.  If  no  arrangement  had  been  suggested, 
I  might  have  directed  it  to  be  divided  between  them  equally ;  but 
it  has  been  proposed,  on  grounds  that  seem  reasonable,  to  divide 

(1)  1  T.  &  C.  Ch.  654.  (4)  10  Hare,  345. 

(2)  2  K.  &  J.  615.  (5)  2  Beav.  81. 

(3)  5  Russ.  112.  (6)  13  Ibid.  87. 

T  2  2 
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V.-C.  M.  it  in  the  proportions  of  seven  to  five,  and  I  think  that  will  be  a 

1871  proper  division.    All  the  costs  will  be  out  of  the  fund. 

Kilyert's  Solicitors  :  Messrs.  Merediths,  Eoberts,  &  Mills  ;  Messrs.  Duncan 

TEusTa.  ^  Murton. 


v,c.  m.  In  re  SANDERSON'S  PATENTS  ASSOCIATION. 

.1871 

'   Company —  Winding-up — Companies  Act,  1862,  s.  79 — Only  seven  Shareholders 

June  2.  and  no  Debts. 

The  Court  has  jurisdiction  to  make  an  order  to  wind  up  a  company  where 
there  are  only  a  few  shareholders  and  no  debts. 

Be  Natal,  &c,  Company  (1)  and  In  re  Sea  and  Bluer  Marine  Insurance 
Company  (2)  considered. 

ThIS  was  a  Petition  by  a  shareholder  holding  2666  shares  in 
Sandersons  Patents  Association,  which  was  a  limited  company 
under  the  Act  of  1862. 

The  company  was  formed  by  the  registration,  on  the  12th  of 
February,  1868,  of  a  memorandum  of  association,  which  stated 
its  object  to  be  the  working  and  licensing  of  certain  patents  for 
improvements  in  the  manufacture  of  steel  and  iron. 

There  were  seven  shareholders  only,  all  of  whom  signed  the 
memorandum  of  association.  The  capital  consisted  of  £10,000, 
divided  into  as  many  shares  of  £1  each.  Three  of  the  shareholders, 
holding  together  7998  shares,  desired  a  winding-up  order,  and 
four  shareholders,  holding  the  remaining  2002  shares,  opposed  the 
order.  The  company  had  never  commenced  business,  and  there 
were  no  debts,  and  the  shares  were  all  issued  as  fully  paid-up 
shares. 

Mr.  Glasse,  Q.C.,  and  Mr.  Higgins,  for  the  Petitioner : — 

The  Court  has  power,  under  sect.  79  of  the  Companies  Act,  1862, 
to  direct  a  winding-up  where  the  number  of  shareholders  has  fallen 
below  seven.  The  order,  therefore,  must  be  proper  wherever  there 
are  seven  shareholders. 


(1)  1H.&M.  639. 


(2)  Law  Eep.  2  Eq,  545. 
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Mr.  Batten,  for  the  dissentient  shareholders  : —  V.-C.  M. 

The  authorities  are  express,  that  where  the  number  of  share-  J^i 
holders  is  small  and  there  are  no  debts,  the  Court  will  not  put  the      In  re 
expensive  machinery  of  the  Winding-up  Acts  in  force,  but  will  ^  patents 
leave  the  parties  to  the  ordinary  law  of  partnership.    This  was  Ags0CIATI0N- 
the  rule  before  the  Act  of  1862 :  Ex  parte  Wise  (1)  ;  Ex  parte  In- 
denvick  (2) — and  has  continued  to  be  so  still :  Re  Natal,  &c,  Com- 
pany (3) ;  In  re  Sea  and  River  Marine  Insurance  Company  (4). 
The  rule  is  of  obvious  convenience,  for  in  a  partnership  suit  the  first 
inquiry  is  of  what  the  property  of  the  partnership  consists,  and  that 
is  the  only  important  inquiry  in  a  company  like  the  present.  If 
that  inquiry  were  added  to  the  usual  order,  it  might  be  assented  to. 


Mr.  Glasse,  in  reply  : — 

Such  a  direction  is  wholly  unnecessary,  and  therefore  unde- 
sirable, since  it  is  the  first  duty  of  the  official  liquidator  to  make 
the  inquiry  under  the  usual  order.  It  does  not  appear  that  in 
the  cases  cited  the  provisions  of  sect.  79  of  the  Act  were  considered 
at  all. 


Sir  E.  Malins,  V.C.  :— 

If  Re  Natal,  &c,  Company,  which  was  followed  in  In  re  Sea  and 
River  Marine  Insurance  Company,  was  a  decision  that  the  Court 
will  never  wind  up  a  company  which  has  only  seven  shareholders,  I 
entirely  dissent  from  that  view.  But  I  think  the  learned  Vice- 
Chancellor  did  not  intend  so  to  decide.  I  am  of  opinion  that  the 
company  is  within  the  Act,  and  shall  make  the  order  to  wind  it 
up.  There  will  be  no  direction  for  an  inquiry  as  to  what  the  pro- 
perty of  the  company  consists  of,  because  it  is  wholly  unnecessary. 
It  is  the  first  duty  of  the  liquidator  to  make  such  an  inquiry, 
and  therefore  there  would  be  no  object  in  directing  it;  and  I 
decline  to  make  it,  not  because  I  do  not  wish  for  such  an  inquiry, 
but  because  I  am  sure  it  will  be  made. 

Solicitors :  Mr.  T.  W.  Roffey  ;  Mr.  E.  H.  Barlee. 


(1)  1  Drew.  465. 

(2)  3  De  Gr.  &  Sm.  231. 


(3)  1  H.  &  M.  639. 

(4)  Law  Eep.  2  Eq.  545. 
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V.-C.M.         In  re  LONDON  AND  DEVON  BISCUIT  COMPANY. 

3871 

Company — Proceedings  after  Commencement  of  Winding-up — Execution  "put  in 
June  S  force  " —  Writ  in  Sheriff's  hands,  hut  Possession  not  taken  before  Winding- 
  up— 25  &  26  Vict.  c.  89,  ss.  87, 163. 

A  creditor,  having  obtained  judgment  in  an  action  against  a  company, 
placed  the  writ  of  execution  in  the  hands  of  the  sheriff  three  hours  before  a 
Petition  was  presented  for  winding  up  the  company,  but  possession  of  the 
property  was  not  taken  by  the  sheriff  until  three  hours  after  the  presentation 
of  the  Petition  : — 

Held,  that  execution  was  not  "  put  in  force "  with'in  the  meaning  of  the 
163rd  section  of  the  Companies  Act,  1862,  until  possession  was  actually 
taken ;  and  that  as  it  appeared  that  the  debt  of  the  creditor  was  already 
secured  by  a  guarantee  of  the  directors,  and  the  object  of  the  winding-up  was 
to  secure  a  bond  fide  distribution  equally  among  all  the  creditors,  there  were 
no  grounds  for  the  exercise  of  the  discretion  given  to  the  Court  by  the  87th 
section  of  the  Act,  and  a  motion  to  stay  the  proceedings  under  the  writ  of 
execution  was  acceded  to. 

This  was  a  motion  to  stay  further  proceedings  under  a  writ  of 
execution  levied  by  Mary  Ann  Thome  against  the  London  and 
Devon  Biscuit  Company,  Limited. 

Miss  Thome  had  lent  money  to  the  company  upon  the  security 
of  certain  promissory  notes  or  bills  of  exchange  given  her  by  the 
company,  and  upon  a  guarantee  entered  into  by  five  out  of  the  six 
directors. 

The  money  so  advanced  to  the  company  being  unpaid,  and  the 
bills  being  dishonoured,  she  brought  an  action  against  the  company 
on  the  18th  of  May,  1871.  Judgment  was  obtained  in  the  action 
on  the  31st  of  May.  The  writ  of  execution  was  taken  out  the 
same  day,  and  was  sent  by  that  night's  post  to  the  under-sheriff 
of  Devon,  at  Exeter,  to  whom  it  was  admitted  on  both  sides  to  have 
been  delivered  before  ten  o'clock  on  the  1st  of  June.  The  writ 
was  then  placed  by  the  under-sheriff  in  the  hands  of  his  agent, 
who  left  Exeter  by  the  first  train  for  Barnstaple,  where  the  pro- 
perty was  situate,  and  possession  was  taken  at  about  four  o'clock 
on  the  same  day  (the  1st  of  June).  At  one  o'clock  on  that  day 
the  Petition  for  winding-up  was  presented  by  a  creditor,  conse- 
quently the  writ  of  execution  was  in  the  hands  of  the  sheriff  three 
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liours  before  the  winding-up  process  commenced,  but  possession    v.-C.  M. 
was  not  actually  taken  until  three  hours  after  the  commencement  1871 

of  the  winding-up.  jn  re 

London 

Mr.  Glasse,  Q.C.,  and  Mr.  Lice,  in  support  of  the  motion : —  liiscui^Co. 

This  case  comes  strictly  within  the  163rd  section  of  the  Act 
25  &  26  Vict,  c.  89,  which  enacts  that,  where  a  company  is  being 
wound  up,  any  attachment,  sequestration,  distress,  or  execution  put 
in  force  against  the  estate  or  effects  of  the  company  after  the 
commencement  of  the  winding-up  shall  be  void  to  all  intents. 
The  writ  was,  no  doubt,  in  the  hands  of  the  sheriff  before  the  wind- 
ing-up, since  it  has  been  held  that  the  winding-up  is  to  date  from 
the  presentation  of  the  Petition,  but  it  was  not  "  put  in  force,"  as 
the  Act  requires,  till  three  hours  after  the  presentation  of  the 
Petition.  By  the  words  "  distress  or  execution  "  being  coupled 
together,  it  is  shewn  clearly  that  as  putting  in  a  distress  must  mean 
actually  going  into  possession  of  the  property,  and  not  the  mere 
signing  of  a  distress  warrant,  so  putting  in  force  an  execution  must 
mean  taking  possession :  Lucas  v.  Nickells  (1).  In  Ln  re  Great 
Ship  Company  (2)  the  creditor  took  possession  before  the  winding- 
up,  and  the  Lords  Justices,  reversing  the  decision  of  the  Master 
of  the  Kolls,  refused  to  restrain  him  from  reaping  the  benefit  of 
his  diligence.  The  Master  of  the  Kolls  acted  upon  the  principle 
that  the  object  of  the  Act  was  to  secure  equal  distribution  amongst 
all  creditors ;  but  in  this  case  an  equal  distribution  will  be  secured 
by  restraining  the  creditor  from  selling.  Miss  Thome  is  amply 
secured  by  the  directors,  and  they  will  reap  the  benefit  of  her 
being  allowed  a  priority. 

In  the  case  of  Ln  re  Bastow  &  Co.  (3),  your  Honour  refused  to 
-stay  proceedings  under  an  execution  issued  after  the  winding-up 
had  commenced,  but  this  was  under  very  peculiar  circumstances, 
and  the  Court  would  not  be  desirous  of  acting  on  that  decision, 
-except  in  a  case  equally  strong. 

Mr.  Cotton,  Q.C.,  and  Mr.  Locock  Well,  contra : — 

Prom  the  moment  the  writ  was  placed  in  the  hands  of  the  sheriff 

(1)  10  Bing.  157.  (2)  10  Jur.  (N.S.)  3. 

(3)  Law  Eep.  4  Eq.  681. 
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V.-C.M.  the  goods  of  the  company  were  bound  under  the  16th  section  of 
1871  the  Statute  of  Frauds,  and  this  comes  within  the  meaning  of  the 
^fa^,e  words  "  put  in  force  "  used  in  the  163rd  section.  The  execution 
an^°i£yon  was'  *n  ^ac^  *n  ^orce5  though  possession  was  not  actually  taken. 
Biscuit  Co.  This  is  a  much  stronger  case  than  that  of  In  re  Bastow  &  Co.  (1), 
because  there  the  winding-up  process  was  commenced  on  the 
27th  of  June,  and  execution  was  not  levied  till  the  2nd  of  July, 
when  the  sheriff  entered  upon  the  property ;  whereas  here  posses- 
sion was  taken  only  three  hours  after  the  winding-up,  and  the  writ 
was  in  the  hands  of  the  sheriff  before  the  winding-up.  In  that 
case  your  Honour  held,  in  conformity  with  the  case  of  In  re  London 
Cotton  Company  (2),  that  the  Court  had  a  discretion  under  the 
87th  section  of  the  Act  of  1862,  whether  it  would  allow  the  pro- 
ceedings to  be  continued,  and ;  if  ever  there  was  a  case  for  the 
exercise  of  the  Court's  discretion  it  is  this,  where  the  goods  were 
bound  before  the  winding-up  petition  was  presented.  We  bring  it 
to  this,  that  there  was  a  lien  on  the  goods  before  the  winding-up 
commenced.  This  case  falls  within  Woodland  v.  Fuller  (3),  where 
the  Defendant,  having  obtained  a  judgment  against  T.,  lodged  a 
fi.  fa,  with  the  sheriff  under  3  &  4  Will.  4,  c.  42,  s.  20,  and  the 
sheriff  immediately  issued  a  warrant  to  an  officer.  Afterwards,  on 
the  same  day,  a  vesting  order  was  made  under  the  Act  1  &  2  Vict, 
c.  110,  s.  37,  by  the  Insolvent  Debtor's  Court,  transferring  the 
estate  of  T.  The  assignee  under  this  order  took  possession  of  P.'s 
property,  and  then  the  sheriff  seized  it,  and  it  was  held  that  the 
seizure  was  proper. 

Mr.  Glasse,  in  reply. 

Sir  B.  Malins,  Y.C. 

This  is  a  motion  raising  a  point  of  very  considerable  importance 
under  the  Companies  Act,  1 862,  and  which  I  am  surprised  to  find  is 
so  much  open  as  it  is.  The  motion  is  to  stay  further  proceedings 
under  the  execution  of  a  writ  issued  by  Mary  Ann  Thome  against 
the  company  sought  to  be  wound  up,  for  no  order  to  wind  up  has 
yet  been  made.    Miss  Thome  had  lent  money  to  the  company  in. 

)  (1)  Law  Eep.  4  Eq.  681.  (2)  Law  Eep.  2  Eq.  53. 

(3)  11  A.  &  E.  859. 
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May,  1870.  Being  unpaid,  she  brought  an  action  against  the  V.-C.  M. 
company  on  the  18th  of  May,  1871.  Having  promissory  notes  or  1871 
bills  of  exchange,  she  took  out  a  summons,  the  proceedings  on  jn  re 
which  are  very  rapid,  and  she  obtained  judgment  on  the  31st  of  a^°devon 
May.  It  appears  that  the  writ  of  execution  was  forwarded  by  post  Biscuit  Co. 
the  same  evening  to  the  under-sheriff  of  Devon,  at  Exeter,  the  pro- 
perty being  at  Barnstaple,  and  would  have  been  delivered  the  next 
morning  in  the  ordinary  course  of  post,  which  seems  not  to  be 
later  than  ten  o'clock.  Therefore  it  may  be  taken  that  the  writ 
was  in  the  hands  of  the  sheriff  at  ten  o'clock  on  the  1st  of  June. 
At  one  o'clock  of  that  day,  being  three  hours  afterwards,  the 
Petition  to  wind  up  was  presented  by  a  creditor,  that  is,  the 
bankers  of  the  company,  so  that  the  winding-up  process  com- 
menced three  hours  after  the  writ  was  in  the  hands  of  the  sheriff. 
Now,  the  ordinary  course  of  the  Court  is,  when  the  process  of 
winding-up  has  commenced,  to  stay  all  proceedings  at  law;  and 
in  the  present  case,  if  Miss  Thome  had  simply  been  proceeding 
with  her  action,  and  had  obtained  judgment  without  issuing  execu- 
tion, it  is  quite  clear  that  the  Court  would  have  stayed  all  pro- 
ceedings in  the  action,  the  object  of  the  Act  being  to  secure  as  far 
as  possible  equality  of  payment  amongst  all  creditors.  It  is 
thoroughly  settled  that,  on  an  order  being  ultimately  made,  a 
company  is  to  be  regarded  as  being  wound  up  from  the  time  of 
the  presentation  of  the  Petition ;  and  therefore,  assuming  that  the 
order  will  be  made,  it  follows  that  at  one  o'clock  on  the  1st  of  June 
this  company  must  be  treated  as  being  "wound  up."  Then  it 
appears  that  the  under-sheriff  at  Exeter,  having  this  writ  forwarded 
to  him,  placed  it  in  the  hands  of  his  agent,  who  levied  execution 
under  it  at  four  o'clock  on  the  same  day,  which  was  three  hours 
after  the  winding-up  had  commenced.  Now,  the  163rd  section  is 
very  positive  in  its  enactment.  It  is  this  :  "  Where  any  company 
is  being  wound  up  by  the  Court,  or  subject  to  the  supervision  of 
the  Court,  any  attachment,  sequestration,  distress,  or  execution  put 
in  force  against  the  estate  or  effects  of  the  company  after  the  com- 
mencement of  the  winding-up  shall  be  void  to  all  intents."  If  the 
case  had  stood  upon  that  section  alone,  I  am  clearly  of  opinion 
that  the  words  "put  in  force"  mean  when  execution  is  actually 
levied — not  when  the  writ  is  put  into  the  hands  of  the  sheriff,  but 


194 


EQUITY  CASES. 


[L.  E. 


V.-O.  M.  when  the  sheriff,  by  virtue  of  the  writ,  enters  into  possession,  or,  to 
1871  use  the  common  expression,  levies  execution.  Then,  and  not  till 
jn  re      then,  in  my  opinion,  within  the  meaning  of  this  section,  the  words 

\nd  Devon  "       *n  ^orce "  are  comP^e^  with,  and  that  was  not  until  four 
Biscuit  Co.  o'clock.    Therefore,  if  it  depended  on  the  163rd  section  only,  I 
think  it  clear  that  the  execution  which  was  put  in  force  three 
hours  after  the  commencement  of  the  winding-up  was  too  late, 
and  was  absolutely  void  to  all  intents  whatever. 

But  it  has  been  settled  that  the  163rd  section  must  be  read  in 
connection  with  the  87th  section — it  is  to  be  read  as  one  enactment. 
The  87th  section  enacts  that,  "Where  an  order  has  been  made  for 
winding  up  a  company  under  this  Act  no  suit,  action,  or  other  pro- 
ceeding shall  be  proceeded  with  or  commenced  against  the  com- 
pany, except  with  the  leave  of  the  Court,  and  subject  to  such  terms 
as  the  Court  may  impose."  That  is,  according  to  the  literal  expres- 
sion, where  an  order  has  been  made  for  winding  up  the  company. 

At  present  no  order  has  been  made  for  winding  up  the  company, 
because  this  Petition  will  not  come  before  me  for  hearing  till  the 
23rd  instant,  for  which  day  it  has  been  answered  by  the  Lord  Chan- 
•cellor.  Therefore,  strictly,  it  is  not  within  the  87th  section,  because 
an  order  has  not  been  made ;  but,  assuming  that  the  87th  and  the 
163rd  sections  are  to  be  taken  together,  is  this  a  case  in  which  the 
discretion  of  the  Court  should  be  exercised  in  favour  of  the  execution 
creditor.  It  has  been  settled  by  several  authorities  that,  where  the 
judgment  creditor  has  actually  levied  an  execution  before  the  com- 
mencement of  the  winding-up,  the  Court  will  not  disturb  it.  That 
was  decided  by  the  Lords  Justices  in  In  re  Great  Ship  Company  (1), 
followed  by  the  Lord  Chancellor,  when  Vice-Chancellor,  in  In  re 
Xiondon  Cotton  Company  (2). 

In  the  Great  Ship  case,  the  execution  creditor  had  actually 
levied,  and  was  in  possession  when  the  commencement  of  the  wind- 
ing-up took  place.  In  the  Cotton  Company's  case,  he  would  have 
been  in  possession  (for  the  sheriff  had  issued  the  writ)  but  for  the 
fact  that  the  judgment  creditor,  or  the  agent  representing  him, 
had  the  door  shut  in  his  face,  and  upon  that  circumstance  only  he 
was  prevented  being  in  possession.  Yice-Chancellor  Wood,  under 
those  circumstances,  considered  he  was  in  the  same  position  pre- 
(1)  10  Jur.  (N.S.)  3.  (2)  Law  Rep.  2  Eq.  53. 
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cisely  as  if  he  Lad  actually  entered,  and  treated  him  as  a  judgment    V.-C.  M. 
creditor  having  actually  levied  his  execution.    Those  cases  there-  1871 
fore  settle  that  the  Court  will  not  disturb  him  when  execution  has       in  re 
actually  been  levied.    That  was  followed  by  myself  in  the  case  a^Uevon 
of  the  Plas-yn-Mhowys  Coal  Company  (1),  where  the  execution  BlscuIT  Co- 
creditor  was  in  possession.    In  the  present  case  the  creditor  was 
not  in  actual  possession,  and  the  execution  had  not  been  levied. 

The  only  case  in  which  this  priority  has  been  given  to  the  cre- 
ditor, where  there  has  not  been  an  actual  execution,  is  in  the  case 
before  me  of  In  re  Bastow  &  Co.  (2).  In  that  case  the  process  of 
winding-up,  upon  a  Petition  by  the  company  itself,  commenced  on 
the  27th  of  June.  On  the  18th  a  writ  was  issued,  judgment  was 
signed  on  the  1st  of  July,  and  an  execution  levied  on  the  2nd;  and 
the  same  day  the  sheriff  entered  upon  the  ironworks  belonging  to 
the  company  which  was  being  wound  up.  Therefore,  in  that  case, 
the  levy  was  after  the  commencement  of  the  winding-up ;  but 
under  the  particular  circumstances  of  the  case,  armed  as  1  was  by 
the  decision  of  the  Lords  Justices  (for  it  is  their  construction, 
that  the  87th  and  163rd  sections  should  be  read  together),  with  the 
power  of  exercising  the  discretion  reposed  in  the  Court  by  the  87th 
section,  and  it  being  a  Petition  to  wind  up  by  the  company  itself, 
where  I  considered  the  company  had  not  acted  fairly  towards  the 
creditor  in  omitting  to  give  him  such  notice  as  he  ought  to  have 
received,  I  thought  justice  required  that  I  should  allow  the 
creditor  to  have  the  same  advantage  as  if  he  had  actually  levied 
before  the  commencement,  instead  of  after  the  commencement  of 
the  winding-up.  That  view  of  the  case  will  be  found  expressed  by 
me  in  the  case  of  In  re  Bastow.  That  decision  was  not  appealed 
from,  and  it  has  therefore  stood  as  the  rule  of  the  Court  since. 

The  question  I  have  now  to  decide  is,  whether  the  present  case 
falls  within  the  principle  of  In  re  Bastow.  It  does  seem  very  hard 
upon  a  creditor  that  a  right  should  be  intercepted  by  three  hours. 
If  Miss  Thome  had  levied  at  any  time  before  one  o'clock  on  the 
1st  of  J une  she  would  have  been  in  possession,  and  entitled  to  the 
benefit  of  the  possession,  according  to  the  decision  in  the  Great 
Ship  Case  and  the  other  cases  I  have  referred  to.  What  I  have 
to  look  at  is,  first,  that  the  163rd  section,  having  in  view,  I  think, 
(1)  Law  Eep.  4  Eq.  689.  (2)  Law  Eep.  4  Eq.  681. 
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V.-C.  M.    an  equal  distribution  among  all  creditors,  positively  enacts  that  any 

1871      execution  put  in  force  after  the  winding-up  shall  be  void.     I  am 

jn  re      clearly  of  opinion  that  the  words  "  put  in  force  "  can  only  mean 

London  actually  levied  ;  signing  a  distress  warrant  for  a  person  to  enter 
and  Devon  *  7      °      &  r 

Biscuit  Co.  and  distrain  for  rent  w7ould  not  amount  to  distress  without  an 
actual  levying  of  the  distress,  in  order  to  give  any  advantage, 
before  the  winding-up,  and  if  after,  it  would  be  void. 

Then  the  object  being,  as  I  think,  to  secure  an  equal  distribution 
among  all  creditors,  inasmuch  as  this  creditor  was  not  in  possession 
by  the  sheriff  when  the  commencement  of  the  winding-up  took 
place,  and  as  the  Petition  to  wind  up  is  presented  by  a  bond  fide 
and.  actual  creditor  for  the  bond  fide  purpose  of  obtaining  an  order 
which  would  distribute  all  the  assets  equally  among  the  creditors, 
I  think  it  is  taken  out  of  the  peculiarity  of  In  re  Bastow,  and  there 
are  not  in  favour  of  this  creditor  those  circumstances  which 
occurred  in  In  re  Bastow  to  allow  the  levy  to  go. 

The  case,  then,  being  strictly  within  the  positive  enactment  of 
the  163rd  section,  I  am  of  opinion  that  there  are  no  special  circum- 
stances in  favour  of  this  creditor,  which  call  upon  me  to  exercise 
the  discretion  with  which  I  am.  armed  under  the  87th  section. 
Indeed,  there  is  nothing  in  favour  of  this  creditor.  If  she  has  a 
security,  of  course  it  will  be  available  to  her.  If  she  has  not  some 
security,  she  has  lent  her  money  upon  the  guarantee  of  the 
directors ;  and  so  far  from  there  being  any  peculiar  equity  in  her 
favour,  I  am  disposed,  notwithstanding  all  I  have  heard  in  resis- 
tance to  this  application  on  her  part,  to  consider  that  the  opposition 
to  this  motion  is  rather  the  opposition  of  the  directors  than  of 
herself,  because  I  assume  that  she  was  satisfied  with  the  solvency 
of  the  directors  who  gave  her  the  guarantee.  No  suggestion  has 
been  made  that  they  are  otherwise  than  solvent,  and  I  must  treat 
them  as  such  till  the  contrary  is  shewn.  Therefore  this  lady,  Miss 
Thome,  is  amply  secured  against  any  loss  which  she  may  sustain  by 
the  guarantee  given  by  the  directors.  I  rather  look  upon  the  case 
as  one  in  which  the  directors  are  endeavouring  to  obtain  an  ad- 
vantage in  their  own  favour  as  against  creditors ;  and  that  being, 
in  my  opinion,  the  real  object  in  view,  I  think  it  is  taken  out  of 
every  case  under  the  87th  section,  where  the  Court  has  exercised 
its  discretion  in  favour  of  creditors.    Miss  Thome  is  amply  secured 
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in  other  ways,  and  these  proceedings  are  taken  only  for  the  benefit    V.-C.  M. 
of  the  directors  (for  I  must  so  treat  it),  who,  in  my  opinion,  ought  1871 
to  stand  behind  all  the  other  creditors.     I  had  a  similar  case      jn  re 
before  me  about  a  year  ago,  where  an  application  of  the  same  ^^^o^ 
kind  was  made ;  and  in  that  case  I  regarded  it  as  an  application  Biscuit  Co. 
by  the  directors,  for  the  directors  had  given  a  guarantee  to  a 
creditor,  and  it  was  a  proceeding  by  this  creditor  to  have  this 
advantage.   I  refused  it  on  those  grounds. 

Therefore,  taking  the  object  of  the  Act  of  Parliament  into  con- 
sideration, I  am  of  opinion  that  the  case  is  within  the  163rd  section, 
and  that  I  am  not  called  upon  to  exercise  any  discretion  in  favour 
of  the  creditor  under  the  87th  section.  Miss  Thome  has  been  put 
to  some  expense  in  obtaining  the  judgment,  and  the  amount  of  her 
debt  will  be  the  debt  and  the  costs  of  obtaining  judgment. 

I  think  it  is  not  unimportant  to  observe  that,  in  the  Bankruptcy 
Act,  although  the  enactments  are  different,  there  is  the  same  object 
in  view  as  in  the  Winding-up  Acts,  namely,  the  distribution  of  the 
assets  among  all  creditors.  If  this  lady  had  done  precisely  the 
same  act  against  an  individual  as  against  the  company,  namely, 
issued  execution,  but  not  actually  levied,  she  would  by  the  133rd 
section  of  the  Bankruptcy  Act  have  stood  only  as  a  general 
•creditor.  So,  in  my  opinion,  unless  there  are  some  special  circum- 
stances having  the  same  effect  as  in  In  re  Bastow,  there  must  be 
an  actual  levy  to  authorize  the  Court  to  say  that  the  execution 
shall  go  on  after  the  commencement  of  the  winding-up. 

Therefore  the  motion  must  be  acceded  to,  and  the  further 
proceedings  under  the  execution  must  be  stayed. 


Solicitors :  Messrs.  Clarke,  Woodcock,  &  Byland. 
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v.-c.M.  EDMONDSON  v.  SHAKP. 

1871  DEAN  v.  SHAEP. 

April  22.      Practice — Revivor— Death  of  sole  Plaintiff— Interest  surviving  to  a  Defendant. 

An  administration  suit  was  instituted  by  a  trustee  of  a  will  against  the 
residuary  devisees  and  legatees,  one  of  whom  was  a  co-trustee  with  the  Plain- 
tiff. The  Plaintiff  died  after  decree,  and  the  suit  was  revived  by  an  original 
bill  against  the  same  parties  by  a  trustee  appointed  in  the  place  of  the 
original  Plaintiff.    The  new  Plaintiff  having  died  : — 

Held,  that  the  suit  might  be  revived  by  the  common  order  at  the  instance 
of  one  of  the  Defendants,  who  was  a  residuary  devisee  and  legatee,  but  was 
not  and  did  not  intend  to  become  a  trustee. 

WlLLIAM  SHARP,  who  died  on  the  13th  of  November,  1861, 
"by  his  will,  and  a  codicil  thereto,  appointed  John  Edmondson 
and  his  son  William  Sharp,  and  his  daughter  Jane  Taylor  Sharp, 
executors  and  executrix,  and  gave  them  his  residuary  real  and 
personal  estate  upon  trusts  for  his  four  sons,  William  Sharp,  Henry 
ParJcinson  Sharp,  James  Atkinson  Sharp,  and  Edward  Sharp. 
Probate  was  taken  out  by  John  Edmondson  and  William  Sharp, 
Jane  Taylor  Sharp  having  renounced. 

On  the  8th  of  May,  1867,  John  Edmondson  filed  a  bill  for 
administration  against  the  four  sons.  A  decree  was  made  on  the 
30th  of  July,  1867,  and  on  the  2nd  of  May,  1868,  certain  addi- 
tional inquiries  were  taken.  But  before  the  suit  came  on  for 
further  consideration,  on  the  5th  of  August,  1868,  the  Plaintiff 
died,  and  the  suit  in  consequence  abated. 

William  Henry  Dean  was  appointed  a  trustee  in  the  place  of 
John  Edmondson  jointly  with  the  Defendant  William  Sharp,  who 
was  the  surviving  trustee,  and  on  the  9th  of  December,  1868,  he 
filed  an  original  bill  for  the  purpose  of  reviving  the  suit. 

W,  H.  Dean  was  killed  in  a  railway  accident  on  the  15th  of 
April,  1871,  and  the  suit,  in  consequence,  again  abated,  and 
William  Sharp  became  the  surviving  trustee. 

The  suit  being  now  almost  ready  to  be  heard  on  further  consi- 
deration, the  present  application  was  made  for  an  order  of  revivor 
at  the  instance  of  the  Defendant  Henry  Parkinson  Sharp.  He 
was  not,  and  was  not  intended  to  be,  appointed  a  trustee. 
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Mr.  Kehewich,  in  support  of  the  application : —  v.-C.  M. 

There  has  been  no  transmission  of  interest  or  liability  to  any  1871 

person  not  a  party  to  the  suit,  and  no  additional  person  is  required  Edmondson; 
to  be  brought  before  the  Court.    Under  such  circumstances,  the  Sharp. 
common  order  may  be  made :  Hobson  v.  Shearwood  (1). 


Sir  K.  Malins,  Y.C.  :— 

I  think  there  is  sufficient  authority  for  making  the  order, 
may,  therefore,  be  allowed. 

Solicitors  :  Messrs.  W.  &  H.  P.  Sharp. 


It 


Dean 
v. 

Sharp 


In  re  HALLIDAY'S  SETTLED  ESTATES.  V.-O.M. 

1871 

Practice — Leases  and' Sales  of  Settled  Estates  Act  (19  &  20  Vict.  c.  120),  s.  37 — 

Married  Woman  Petitioner — Separate  Examination  of  Petitioner  dispensed  ^U^V  7- 
ivith. 

"Where,  in  a  Petition  under  the  Leases  and  Sales  of  Settled  Estates  Act,  a 
married  woman  is  a  Petitioner,  the  Court  may,  upon  reasonable  ground,  dis- 
pense with  the  examination  required  by  sect.  37  of  the  Act ;  and  will  do  so 
where  it  is  satisfied  that  the  order  asked  for  is  beneficial  to  all  parties,  and 
that  the  delay  necessary  for  taking  the  examination  would  be  prejudicial. 

WlLLIAM  HALL1DAY,  by  his  will,  dated  the  2nd  of  De- 
cember, 1854,  gave  his  real  and  personal  estate  to  trustees  upon 
trust  to  sell  the  real  estate,  and  to  get  in  the  personal  estate,  and 
to  stand  possessed  of  the  moneys  to  arise  from  the  sale  and  con- 
version (subject  to  certain  specific  bequests),  upon  trusts  for  his 
four  daughters  and  their  children  ;  and  he  empowered  his  trustees 
to  postpone  the  sale  and  conversion  of  the  real  estate,  or  any  part 
thereof,  for  such  time  as  to  them  should  seem  expedient,  and  to 
grant  leases  for  terms  not  exceeding  fourteen  years  in  possession, 
and  generally  to  manage  and  improve  the  same  at  their  discretion  ; 
but  the  will  contained  no  more  extensive  power  of  leasing. 

The  testator  died  on  the  25th  of  May,  1860.  Part  of  his  pro- 
perty consisted  of  an  estate  in  the  county  of  York,  containing 
valuable  minerals.    The  trustees  had  exercised  their  discretion  to 


(1)  15  W.  E.  887. 
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V.-C.  M.    postpone  the  sale  of  this  estate,  and  an  opportunity  had  arisen  for 
1871       leasing  for  a  long  term  of  years  a  bed  of  coal  under  it. 
j^Te         ^  ^he  testator's  daughters,  three  were  dead,  having  left  children, 
^Settled  8         were  now  living.    A  Petition  was  accordingly  now  presented 
Estates,    by  the  surviving  trustees  of  the  will,  the  surviving  daughter,  and 
several  of  the  children  of  the  daughters  who  were  dead,  to  obtain 
the  sanction  of  the  Court  to  the  proposed  lease,  under  the  Leases 
and  Sales  of  Settled  Estates  Act.    One  of  the  Petitioners,  Flora 
Marina  Scott,  a  daughter  of  one  of  the  testator's  deceased  daughters, 
was  a  married  woman,  resident  in  New  Zealand,  and  considerable 
time  would  of  necessity  elapse  in  taking  her  examination. 

Mr.  Cole,  Q.C.,  and  Mr.  Nalder,  for  the  Petitioners,  asked  that, 
in  order  to  prevent  delay,  the  separate  examination  of  Mrs.  Scott, 
required  by  sect.  37  of  the  Act,  where  a  married  woman  is  Peti- 
tioner, might  be  dispensed  with.  They  referred  to  Be  Lord  Be 
Tdbleys  Settled  Estates  (1),  in  which  the  same  course  had  been 
taken  in  a  case  where  the  interests  of  the  married  woman  were 
remote. 

Mr.  Streeten,  for  the  Kespondents,  who  were  the  remaining 
beneficiaries  under  the  will. 

Sir  K.  Malins,  Y.C.  :— 

The  lease  in  the  present  case  is  so  clearly  for  the  benefit  of  all 
the  parties,  that  I  will  follow  the  precedent  of  the  case  cited.  The 
order  will  accordingly  recite  the  opinion  of  the  Court,  that  the 
lease  is  for  the  benefit  of  all  parties ;  and  the  separate  examination 
of  the  Petitioner  Flora  Marina  Scott  will  be  dispensed  with. 


Solicitors :  Messrs.  Flower  &  Nussey. 

(1)  11  W.  E.  936. 
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URTHER  CONSIDERATION. 
Mary  Morice,  spinster,  by  her  will,  dated  the  7th  of  April,  1865, 
after  bequeathing  certain  annuities,  charged  all  and  singular  her 
real  estates  of  which  she  should  die  possessed  with  the  said 
annuities  and  the  payment  thereof  respectively,  and  gave  power  to 
the  annuitants  respectively  to  recover  such  annuities  when  in 
arrear,  and  all  costs  and  charges  of  such  recovery  by  distress  and 
sale  in  like  manner  as  rack-rents  are  recoverable  by  law. 

Subject  to  the  said  several  annuities  and  the  payment  thereof 
respectively,  testatrix  gave  and  devised  all  and  singular  the  real 
estates  of  which  she  should  die  possessed  unto  her  nephew  the 
Rev.  James  Hughes  in  fee.   After  certain  legacies,  the  testatrix  be- 
queathed to  Frederic  'Rowland  Roberts  and  John  Sinnett,  whom  she 
appointed  as  her  executors,  £3000,  "  to  be  by  them  applied  in  aid 
of  an  endowment  for  the  Welsh  church  now  in  course  of  erection 
at  Aberystwith.    And  as  for  and  concerning  the  residue  of  my  per- 
sonal estate  and  effects,  subject  to  the  payment  of  my  debts,  funeral 
and  testamentary  expenses,  and  the  legacies  hereiDbefore  by  me 
bequeathed,  I  bequeath  the  same  to  tile  said  F.  R.  Roberts  and 
J.  Sinnett  upon  trust,  to  be  by  them  applied  in  aid  of  erecting  or  of 
endowing  an  additional  church  at  Aberystwith  aforesaid.'' 
The  testatrix  died  on  the  10th  of  December,  1866. 
A  suit  having  been  instituted  for  the  administration  of  the  tes- 
tatrix's estate,  certain  inquiries  were  directed  by  the  decree,  dated 
the  7th  of  May,  1869,  of  which  the  following  were  material : — 
9.  Whether  a  sum  of  £358  13s.  8d.,  standing  in  the  name  of 
Vol.  XII.  U  % 


June  23. 


SINNETT  v.  HERBERT.  v.-fl.  B. 

1 871 

Will — Charity — Endowment  of  future  Church — 9  Geo.  2,  c.  36. 

Bequest  of  personal  estate,  upon  trust,  to  be  applied  in  aid  of  erecting  or  of 
endowing  an  additional  church  at  A. 

Neither  at  the  date  of  the  will,  nor  of  the  testatrix's  death,  was  any  such 
additional  church  in  course  of  erection  or  in  immediate  contemplation  : — 

Held,  upon  the  construction  of  the  will,  that  the  bequest  was  limited  to 
a  church  in  existence  or  in  course  of  erection  at  the  time  of  the  testatrix's 
death,  and  consequently  did  not  take  effect. 
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V.-C.  B.    the  testatrix  in  the  savings  bank  at  Aberystwith  to  "  The  Account 
1871      of  Miss  Morice  of  Carrog,  as  trustee  for  charitable  purposes,"  was 
Sinnett    part  of  the  personal  estate  of  the  testatrix,  and  whether  the  same 
Hekbekt    was  subject  to  any  and,  if  any,  what  trusts. 

  10.  Whether  there  was  any  church  answering  the  description  in 

the  will  of  "  an  additional  church  at  Aberystwith  "  being  erected, 
or  being  about  to  be  erected,  at  the  time  of  the  death  of  the 
testatrix. 

By  his  certificate  the  Chief  Clerk  found  that  the  £358  13s.  8d. 
standing  in  the  savings  bank  was  part  of  the  personal  estate  of  the 
testatrix,  and  that  no  evidence  had  been  produced  to  shew  that 
such  sum  was  subject  to  any  particular  trust.  He  also  found  that 
there  was  not  any  church  answering  the  description  in  the  will  of 
an  additional  church  at  Aberystwith  being  erected,  or  being  about 
to  be  erected,  at  the  time  of  the  testatrix's  death. 

It  appeared  from  the  evidence  of  the  vicar  of  Aberystwith,  upon 
the  10th  inquiry,  that  at  the  date  of  the  will  there  was  at  Aberyst- 
with the  church  of  St.  Michael,  which  was  constituted  by  Order 
in  Council  in  1861  the  district  church,  and  that  there  was  also  a 
church  then  in  course  of  erection  as  a  chapel-of-ease  to  St.  Michael's, 
and  known  as  the  "Welsh  church,"  from  its  being  intended  to 
hold  the  services  therein  in  Welsh.  This  church  was  opened  for 
public  worship  in  August,  1867.  Beyond  these  two  churches  there 
was  no  other  church  at  Aberystwith,  and  there  was  not  any  church 
being  erected  or  being  about  to  be  erected  there,  although,  as 
the  vicar  stated,  he  had  often  talked  with  the  testatrix  respecting 
the  endowment  of  the  Welsh  church,  and  the  necessity,  during 
the  summer  season,  of  additional  church  accommodation  either 
by  enlarging  St.  Michael's,  or  by  building  an  additional  church, 
or  by  having  an  additional  service  for  visitors  at  the  Welsh, 
church. 

The  case  now  came  on  upon  further  consideration. 

The  main  question  argued  was,  whether  the  gift  of  the  residue 
was  valid,  having  regard  to  the  statute  9  Geo.  2,  c.  36. 

Two  minor  questions  were  raised  :  1.  Whether  the  personal  estate 
was  exonerated  from  the  annuities.  2.  Whether  the  £358  13s.  8d. 
in  the  savings  bank  was  dedicated  to  charity  or  formed  part  of 
testatrix's  personal  estate. 
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Mr.  Amphlett,  Q.C.,  and  Mr.  Beginald  Hughes,  for  the  Plaintiffs,     V.-C.  B. 
upon  the  question  whether  the  personal  estate  was  exonerated  from  1871 
the  annuities,  cited  Ion  v.  Ashton  (1).  Sinnett 

V. 

Herbert 

Mr.  Bristowe,  Q.C.,  and  Mr.  Felloivs,  for  some  of  the  next  of  kin   

of  the  testatrix : — 

The  gift  of  this  residue  is  void  under  the  Statute  of  Mortmain 
(9  Geo.  2,  c.  36),  as  there  was  no  additional  church  in  course  of 
erection  at  Aberystwith,  or  even  in  contemplation,  at  the  death  of 
the  testatrix,  and  the  bequest  cannot  possibly  be  carried  into  effect 
without  bringing  into  mortmain  fresh  land  as  a  site  for  a  new 
church:  In  re  Watmouglis  Trusts  (2).  In  Attorney- General  v. 
Hull  (3),  a  bequest  towards  establishing  a  school,  and  in  Dunn  v. 
Bownas  (4),  a  bequest  for  establishing  a  hospital,  were  held  void. 
Philpott  v.  President  of  St.  Georges  Hospital  (5)  is  not  inconsistent 
with  the  older  cases,  as  in  that  case  the  testator  expressly  prohibited 
the  application  of  the  money  in  the  purchase  of  land.  The  gift  is 
therefore  bad  under  the  Statute  of  Mortmain,  and  if  it  is  attempted 
to  obviate  the  objection  of  bringing  fresh  land  into  mortmain  by 
waiting  until  an  additional  church  has  been  erected,  which  can  be 
then  endowed,  the  gift  will  be  bad  under  the  rule  against  per- 
petuities. The  gift  cannot  be  applied  cypres,  as  the  testatrix  lias 
pointed  out  a  particular  purpose  which  cannot  be  enforced,  and 
has  not  made  any  disposition  or  declared  any  trust  in  favour  of 
charity  generally :  Cherry  v.  Mott  (6)  ;  Clark  v.  Taylor  (7) ;  New  v. 
Bonalcer  (8). 

Mr.  Kay,  Q.C.,  and  Mr.  Speed,  for  others  of  the  next  of  kin  in 
the  same  interest : — 

The  word  "endow"  means  giving  a  benefit  to  some  existing 
thing  ;  it  supposes  something  to  exist  either  at  the  time  when  the 
gift  was  made  or  when  the  endowment  is  to  take  place :  Edwards 
v.  Hall  (9). 

There  was  no  additional  church  in  existence  or  in  contemplation 
at  the  death  of  the  testatrix ;  and  the  gift  is  either  bad  under  the 

(1)  28  Beav.  379.  (5)  6  H.  L.  C.  338. 

(2)  Law  Eep.  8  Eq.  272.  (6)  1  My.  &  Cr.  123. 

(3)  9  Hare,  647.  (7)  1  Drew.  642. 

(4)  1  K.  &  J.  596.  (8)  Law  Eep.  4  Eq.  655. 

(9)  6D.M.& G.  74, 83 ;  11  Hare,  1. 
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Statute  of  Mortmain,  as  contemplating  the  bringing  fresh  land  into 
mortmain,  or  under  the  rule  as  to  perpetuities  if  the  operation  of 
the  endowment  is  suspended  indefinitely  until  an  additional  church 
has  been  built. 

[They  also  cited  Smith  v.  Oliver  (1).] 

Mr.  Hemming,  for  the  Attorney-General : — 

The  gift  of  the  residue  is  not  void  under  the  statute.  Before 
Trye  v.  Corporation  of  Gloucester  (2)  was  overruled  by  Philpott  v. 
President  of  St.  George's  Hospital  (3),  there  was  a  notion  that 
any  gift  which  was  an  inducement  to  persons  to  bring  fresh  land 
into  mortmain  was  bad  under  the  statute.  "Upon  the  authorities  it 
is  clear  that  a  direction  to  "  endow  "  does  not  necessarily  imply 
the  purchase  of  land ;  and  when,  as  here,  trustees  have  an  option 
between  a  legal  and  an  illegal  mode  of  carrying  out  a  trust 
(endowment  or  erection),  they  may  elect,  and  are  bound  to  elect, 
the  legal  mode,  and  thus  sustain  the  gift.  It  has  been  contended 
that  a  gift  for  the  endowment  of  future  churches  not  in  exist- 
ence is  bad,  as  inducing  the  bringing  of  fresh  land  into  mortmain, 
but  that  is  answered  by  Edwards  v.  Hall  (4),  where  Vice- 
Chancellor  Wood  (5)  says :  "  Here  the  application  is  to  be  for 
purposes  perfectly  legitimate  —  an  endowment  of  churches,  of 
which  there  are  plenty,  which  require  aid  in  their  endowment. 
There  is  a  possible  application  of  it,  no  doubt,  to  future  churches ; 
but  if  even  the  bequest  is  to  be  looked  at  with  reference  to  its 
application  to  future  churches,  is  that  to  be  held  to  be  such  an 
inducement  to  bring  land  into  mortmain  as  to  be  an  evasion  of  the 
statute  ?  That,  I  think,  would  be  too  strong."  When  Edwards 
v.  Hall  was  decided,  Trye  v.  Corporation  of  Gloucester  was  not 
overruled,  and  it  is  clear  that  the  only  difficulty  felt  by  Vice- 
Chancellor  Wood  was  that  arising  from  this  case,  though  he  con- 
sidered that,  even  if  sound  in  law,  it  might  be  distinguished.  All 
such  difficulty  is  removed  by  Philpott  v.  President  of  St.  George's 
Hospital.  With  respect  to  the  form  of  the  10th  inquiry,  it  ought 
to  be  continued  in  a  form  not  limited  to  the  death  of  the  testatrix, 
as  it  is  quite  lawful  for  the  trustees  to  go  about  to  landowners  and 


V.-O.  B. 
1871 

SlNNETT 
V. 

Herbert. 


(1)  11  Beav.  481. 

(2)  14  Ibid.  173. 


(3)  6  H.  L.  C.  338. 

(4)  11  Hare,  1. 

(5)  11  Hare,  20. 
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see  what  they  will  do  towards  building  a  church  which  may  be     V.-C.  B. 

afterwards  endowed  with  the  trust  fund,  and  they  will  be  able  to  1871 

do  this  when  the  Court  has  decided  that  in  such  case  the  endow-  sinnett 

nient  will  be  available.    In  analogous  cases,  what  the  Court  has    TT  v- 

°  >  Herbert. 

done  has  been  to  carry  the  fund  to  a  contingent  account,  with  an   

inquiry  not  limited  to  the  death. 

The  money  in  the  savings  bank  must  be  taken  as  dedicated  to 
charity  generally,  in  the  same  manner  as  if  the  testatrix  had  signed 
a  statement  that  the  money  was  in  her  hands  as  a  fund  of  which 
she  was  a  trustee  for  charitable  purposes. 

Mr.  Bristoive,  in  reply. 


Sir  James  Bacon,  V.C. : — 

I  accept  very  readily  the  definition  of  the  word  "  endow."  It 
is  of  a  personal  signification  and  of  a  personal  character — that  is, 
applied  to  some  particular  circumstances — and  it  means* 'to  bestow 
upon ;"  but  there  must  be  something  in  existence  for  such  a  gift  to 
operate  upon — some  existing  church  which  may  be  endowed.  I 
cannot  impute  to  this  testatrix  any  such  unreasonable  intention  as 
that  her  executors  should  hold  for  all  time,  for  all  succession,  the 
residue  of  her  estate,  in  order  to  bestow  it  when  there  should  be 
something  or  some  persons  on  whom  or  on  which  to  bestow  it.  To 
hold  it  thus  in  suspense  would  be  entirely  out  of  the  question. 
Then,  as  I  read  the  decree,  I  find  that  it  must  have  been  in 
the  contemplation  of  the  Court,  when  it  was  made,  requisite  to 
ascertain  and  understand  whether,  at  the  time  when  the  testatrix 
made  her  will  in  1865,  and  when  she  died,  nearly  two  years  later, 
there  was  any  additional  church  in  existence  or  in  course  of  con- 
struction at  Aberystwith  on  which  the  bounty  which  she  then  ex- 
pressed her  intention  of  dealing  with  should  be  bestowed.  Now, 
not  only  does  the  inquiry,  as  far  as  it  has  gone,  confined  to  the 
death  of  the  testatrix,  shew  that  there  was  no  additional  church 
then,  but  it  has  not  been  suggested  to  me  that  anything  has  hap- 
pened since,  or  that  any  change  has  taken  place  in  the  opinion  of 
the  population  of  Aberystwith  as  to  the  necessity  for  an  additional 
church,  or  that  there  is  any  prospect  whatever  that  an  additional 
church  will  be  built  there.  It  would  be  unreasonable,  therefore,  I 
think,  to  suspend  the  operation  of  this  will,  and  I  think  it  must 
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V.-C.  B.    be  read  as  if  the  testatrix  had  said,  "At  the  moment  of  my  death, 
1871       when  I  dispose  of  the  whole  of  my  property,  pay  the  legacies,  and 

Sinnett    d°  as  I  nave         y°u  '>  an(^  as  *°  a^  ^na*  remains>  bestow  it  at 

rT  v-        once  upon  an  additional  church."  If  there  is  no  additional  church, 

Herbert.  r 

  that  provision  of  her  will  will  have  no  effect.    I  quite  agree  that 

the  decision  of  the  House  of  Lords  in  Philpott  v.  President  of 
St.  George's  Hospital  (1)  has  got  rid  of  the  notion  that  any  gift, 
however  meritorious,  which  might  be  supposed  to  have  a  tendency 
to  bring  fresh  land  into  mortmain,  is  void  under  the  statute.  I 
leave  that  out  of  consideration  altogether.  I  proceed  upon  the 
very  words  of  the  will,  and  the  intention  of  the  testatrix  to  be 
collected  from  those  words ;  and  the  legal  signification  of  the 
words  she  has  used  is,  that  the  residue  shall  be  bestowed  upon  an 
additional  church,  if  an  additional  church  be  then  in  existence  or 
in  course  of  erection,  no  matter  which.  Inasmuch  as  there  was  no 
church  when  she  made  her  will,  and  no  church  at  the  time  of  her 
death,  and  no  suggestion  that  there  is  any  additional  church  now 
needed  and  about  to  be  built  at  Aberyshvith,  the  gift  of  the  residue 
for  that  charitable  purpose  fails  altogether.  I  also  think  that  the 
cy-pres  doctrine  cannot  apply,  as  there  is  an  absence  in  this  will  of 
any  intention  to  give  in  general  charity. 

Upon  the  remaining  questions  in  the  case,  the  £358  13s.  8d.  in  the 
savings  bank  must  be  treated  as  part  of  the  personal  estate  of  the 
testatrix.  The  most  that  could  be  said  of  it  was,  that  she  set  apart 
this  sum  and  put  it  into  the  savings  bank,  reserving  to  herself  the 
right  of  disposing  of  it  for  such  charitable  purposes  as  she  might 
think  fit,  owing  no  obligation  to  anybody,  having  made  no  com- 
munication to  any  cestui  que  trust,  having  raised  no  expectations, 
but  reserving  to  herself  full  power  to  give  it  or  not,  as  she  thought 
fit.  Her  right  of  property  in  the  fund  was  never  interfered  with 
in  the  slightest  degree,  and  having  died  without  having  carried 
any  intentions  she  might  have  into  effect,  it  is  impossible  to  dis- 
tinguish that  money  from  any  other  money  that  was  hers.  As  to 
the  annuities  being  charged  upon  the  real  estate,  I  consider  that 
Ion  v.  Ashton  (2)  has  settled  the  law  in  that  respect. 

Solicitors :  Mr.  K  Balden,  agent  for  Mr.  F.  B.  Boberts,  AbenjsU 
with;  Messrs.  Jones,  Blaxland,  &  Son;  Messrs.  Baven  &  Bradley. 
(1)  6  H.  L.  C.  338.  (2)  28  Beav.  379. 
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Ex  parte  SHEKIFF  OF  MIDDLESEX.  C.  J.  B. 

In  re  ENGLAND.  1871 

Bankruptcy  Act,  1869,  ss.  13,  65,  72,  126 — Jurisdiction — Composition  with  ^May 
Creditors — Injunction.   

On  the  9th  of  November,  1870,  judgment  was  obtained  in  an  action  against 
E.,  and  on  the  15th  of  November  execution  was  levied  by  the  sheriff 
under  a  writ  of  fi.  fa.  On  the  17th  of  November  a  petition  for  liquidation 
by  arrangement  with  his  creditors,  under  sect.  125  of  the  Bankruptcy  Act, 
1869,  was  presented  by  E..  and  on  the  19th  an  injunction  restraining  further 
proceedings  in  the  execution  was  granted.  On  the  20th  of  January,  1871, 
the  creditors  held  a  statutory  meeting,  and  passed  a  resolution,  which  was 
afterwards  duly  confirmed  and  registered,  to  accept  a  composition.  After  this 
E.  brought  an  action  for  trespass  against  the  sheriff  for  retaining  possession 
of  the  goods  seized,  and  at  the  same  time  the  execution  creditor  ruled  the 
sheriff  to  return  the  writ  of  fi.fa.  which  had  been  directed  to  him.  Under 
these  circumstances,  the  sheriff  applied  to  the  Court  to  restrain  the  pro- 
ceedings against  him  and  for  protection  and  directions  : — 

Held,  that  the  Court  of  Bankruptcy  had  jurisdiction ;  that  the  execution 
was  good  against  the  estate  of  E.,  notwithstanding  the  resolution  for  com- 
position ;  and  order  made  restraining  the  action  which  had  been  brought 
hyE.  ' 

In  this  case  an  application  was  made  to  the  Court  by  the  Sheriff 
of  Middlesex,  the  substance  of  which  was  that  an  action  which  had 
been  brought  against  him  by  Philip  Newberry  England,  the 
insolvent  debtor,  upon  whose  Petition  the  proceedings  in  this 
matter  had  been  instituted,  might  be  stayed.  The  facts,  so  far  as  it 
is  necessary  to  state  them,  were  as  follows : — 

On  the  9th  of  November,  1870,  judgment  was  obtained  by  James 
Saul  in  an  action  brought  by  him  against  P.  N.  England,  and  on  the 
15th  of  the  same  month  execution  was  levied  by  the  sheriff  against 
the  goods  of  England  under  a  writ  of  fi.  fa.  On  the  17th  of  the 
same  month  a  Petition  under  the  125th  section,  in  the  form  pre- 
scribed by  the  Kules,  and  intituled  in  the  Bankruptcy  Act,  1869, 
was  presented  by  England.  A  receiver  was  appointed  upon  the 
application  of  the  debtor,  and^upon  the  like  application  an  injunc- 
tion was,  on  the  19th  of  December,  obtained  restraining  the  sheriff 
from  any  further  proceedings  under  the  execution,  and  that  in- 
junction was  continued  upon  several  occasions  until  after  the  26th 
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of  March,  1871.  Various  proceedings  were  had  under  the  Petition. 
On  the  20th  of  January,  1871,  a  meeting  of  the  creditors  of  Eng- 
land was  held  according  to  the  statute  and  the  Kules  in  bank- 
ruptcy, at  which  it  was  resolved,  by  a  majority  of  the  creditors 
present,  that  they  would  accept  a  composition  offered  to  them  by 
the  debtor  of  8s.  in  the  pound  on  their  respective  debts,  payable 
by  four  quarterly  instalments  from  the  date  of  the  registration  of 
the  resolutions.  At  a  second  meeting  of  creditors,  held  in  like 
manner,  on  the  2nd  of  February  last,  the  resolutions  of  the  first 
meeting  were  duly  confirmed,  and  on  the  26th  of  March  last  the 
resolutions  were  duly  registered. 

Upon  this  being  accomplished,  the  debtor  caused  a  notice  to  be 
served  upon  the  sheriff,  intimating  to  him  that  the  resolutions  had 
been  duly  registered,  and  requiring  him  therefore  to  withdraw 
from  the  possession  of  the  goods  which  he  had  taken,  and  then 
held  under  the  writ.  The  sheriff  thereupon  applied  to  the  attorney 
of  Mr.  Saul,  the  Plaintiff  in  the  action  in  which  the  writ  had  issued, 
and  also  to  the  attorney  of  the  petitioning  debtor,  for  the  pur- 
pose of  obtaining  from  them  such  directions  as  would  enable 
him  properly  to  discharge  his 'duty  as  an  officer  of  the  law.  The 
Petitioner's  attorney  insisted  that  he  should  relinquish  possession. 
The  attorney  of  the  Plaintiff  in  the  action  insisted  that  he  should 
proceed  to  execute  the  writ.  And  they  followed  up  their  suc- 
cessive demands  ;  for,  on  the  13th  of  March,  1871,  the  petitioning 
debtor  served  the  sheriff  with  a  writ  of  summons  issuing  out  of  the 
Court  of  Exchequer,  for  a  trespass  in  retaining  possession  of  the 
goods  which  the  debtor  alleged  to  be  his,  and  on  the  same  13th  of 
March  the  Plaintiff  in  the  action  ruled  the  sheriff  to  return  the 
writ  of  fi.  fa.  which  had  been  directed  to  him.  Under  these 
circumstances  the  sheriff  applied  to  the  Court  to  restrain  the 
several  proceedings  against  him,  to  decide  upon  the  rights  and 
priorities  of  the  parties,  and  for  directions  as  to  retaining  or  with- 
drawing from  the  goods  in  his  possession. 

Mr.  Beed,  for  the  Sheriff  of  Middlesex  :— 

The  jurisdiction  of  the  Court  to  entertain  the  application  is 
clear  from  sects.  65  and  72  of  the  Bankruptcy  Act,  1869.  The 
Interpleader  Act  is  inapplicable,  and  the  sheriff  can  get  no  pro- 
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tection  under  that.  The  petition  for  liquidation  is  an  act  of 
bankruptcy :  In  re  Bissel  (1) ;  and  whether  it  terminates  in 
liquidation  or  in  composition,  the  Court  has  control  of  the  debtor's 
estate.  From  Rule  266  of  the  Bankruptcy  Rules,  1870,  it  is  clear 
that,  in  the  case  of  a  composition,  the  property  remains  under  the 
supervision  of  the  Court  during  the  progress  of  the  composition, 
and  up  to  the  time  when  the  whole  of  it  is  paid.  The  Court  of 
Bankruptcy  is  seised  of  the  whole  matter,  just  as  the  Court  of 
Chancery  is  seised  of  a  suit.  Here  there  is  a  question  of  priority, 
which  it  is  clearly  the  duty  of  the  Court  to  determine  under 
sect.  72. 


C.  J.  13. 

1871 
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Sheriff  of 
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England. 


Mr.  Be  Gex,  Q.C.,  for  the  execution  creditor. 

Mr.  Roxburgh,  Q.C.,  and  Mr.  Doria,  for  the  debtor  : — 

The  Court  of  Bankruptcy  has  no  jurisdiction  in  this  matter  so 
far  as  the  sheriff  is  concerned,  for  he  is  no  party  to  the  proceedings. 

Proceedings  under  the  125th  and  126th  sections  of  the  Bank- 
ruptcy Act  are  not  exactly  analogous  to  proceedings  in  bankruptcy 
proper.  Sect.  126  expressly  enacts  that  a  composition  may  be 
accepted  without  any  proceedings  in  bankruptcy,  and  therefore 
this  is  not  a  case  of  bankruptcy  within  the  meaning  of  the  72nd 
•section.  The  Court  has  no  power  to  deal  with  the  debtor's  pro- 
perty during  the  composition;  it  only  has  power  to  enforce  the 
composition.  There  is  no  power  under  sect.  13  to  grant  the  in- 
junction applied  for,  because  that  section  relates  only  to  injunctions 
against  the  debtor  or  his  estate,  and  not  against  their  persons. 
This  is  not  a  question  of  priority — it  is  a  question  of  property 
between  the  debtor  and  the  sheriff. 


May  1.  Sir  James  Bacon,  C.J.,  after  stating  the  facts,  con- 
tinued : — 

The  sheriff  being  exposed  to  this  cross-fire  from  the  two  parties 
by  whom  he  was  at  the  same  time  attacked,  being  unable  to  make 
a  satisfactory  return  to  the  rule  by  reason  of  the  successive  in- 
junctions, in  obedience  to  which  he  had  been  prevented  from  pro- 

(1)  Law  Eep.  11  Eq.  GC4. 
Vol.  XII.  X  2 
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ceeding  to  execute  the  writ,  and  having  no  certain  or  satisfactory- 
means  of  defending  the  action  brought  by  the  petitioning  debtor, 
and  being  under  no  obligation  to  take  upon  himself  the  defence  of 
that  action,  applies  naturally  and  reasonably  to  this  Court,  inas- 
much as  it  is  only  in  consequence  of  his  obedience  to  the  order 
and  injunction  of  this  Court  that  he  has  incurred  the  danger  in 
which  he  is  placed.  And,  indeed,  there  appears  to  be  no  other 
course  for  the  sheriff  to  pursue,  since  it  is  clear  that  there  can  be 
no  proceedings  by  way  of  interpleader  in  which  the  rights  of  the 
parties  claiming  could  be  tried  ;  and,  even  if  there  were,  the  sheriff 
may  well  ask  this  Court  to  exercise  its  jurisdiction  in  a  matter 
which  has  arisen  solely  out  of  the  proceedings  in  this  Court. 

The  sole  question,  therefore,  appears  to  be,  whether  this  Court 
possesses  the  jurisdiction  which  is  thus  appealed  to.  The  execu- 
tion creditor  has  been  heard,  and  insists  that  he  is  entitled  to 
exercise  his  common  law  rights  under  his  execution,  inasmuch  as 
the  injunction  by  which  he  was  restrained  is  no  longer  of  any 
force,  and  the  purpose  for  which  that  injunction  was  alone  granted, 
viz.,  the  protection  of  the  debtor's  goods,  until  it  should  be  ascer- 
tained whether  they  were  distributable  among  his  creditors,  has 
ceased  to  exist.  The  debtor,  on  the  other  hand,  contends  that 
the  composition  which  has  been  accepted  by  a  majority  of  his 
creditors  is  binding  upon  the  execution  creditor,  and  that  he  is 
bound  to  relinquish  the  property  which  he  had  seized.  In  support 
of  this  latter  contention,  it  has  been  argued  that  this  Court,  which 
it  is  admitted  has  jurisdiction  in  all  matters  of  bankruptcy,  in- 
cluding the  subject  of  liquidation  by  arrangement,  has  no  further 
power  over  the  debtor  or  his  estate  when  once  a  resolution  has 
been  come  to  for  accepting  a  composition,  except  only  for  the 
purpose  of  enforcing  the  composition,  and  this  because,  by  the 
126th  section,  it  is  enacted  that  "  the  creditors  may,  without  any 
proceedings  in  bankruptcy,"  pass  such  a  resolution  as  is  there 
mentioned.  I  am,  however,  of  opinion  that  this  contention  cannot 
be  sustained  even  by  the  most  literal  construction  of  the  words  of 
the  statute,  while  it  would  be  wholly  opposed  not  only  to  the 
general  scope  and  operation  of  the  statute,  but  to  the  most  plain 
principles  of  reason  and  justice.  For  it  must  be  observed  that  the. 
statute  relates  wholly  to  bankruptcy,  in  all  its  branches  and  in  all 
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senses.  The  126th  section  is  a  part  of  those  comprehensive  pro- 
visions which  include  the  general  law  relating  to  insolvent  debtors 
and  their  creditors,  but  the  rules  which  relate  equally  to  pro- 
ceedings for  liquidation  by  arrangement  or  composition  require 
that  the  proceedings  by  the  debtor  shall  be  instituted  by  a  Petition 
which  is  intituled  "  in  bankruptcy/'  and  until  after  the  meetings 
have  been  held,  and  the  resolutions  passed,  it  cannot  be  ascertained 
what  form  the  future  proceedings  shall  assume,  but  it  is  certain 
that,  until  the  resolutions  shall  have  been  passed  and  registered, 
the  proceedings  are  "  in  bankruptcy."  It  is  because  they  are  so, 
and  because  they  are  therefore  subject  to  the  jurisdiction  conferred 
by  sects.  65  and  72,  as  well  as  other  sections,  that  the  Court  is 
enabled  to  restrain  (as  in  this  case  it  did  restrain)  the  execution 
by  which  a  single  creditor  may  seek  to  possess  himself  of  a  part 
of  that  insolvent  estate,  which  the  law  declares  and  intends  shall 
be  distributed  equally  among  all  the  creditors.  It  is  for  this 
reason  and  with  this  view  that  the  Court  is  empowered  "  to  decide 
all  questions,  whether  of  law  or  fact,  arising  in  any  case  of  bank- 
ruptcy coming  within  the  cognisance  of  the  Court,  or  which  the 
Court  may  deem  it  expedient  to  decide,  for  the  purpose  of  doing 
complete  justice." 

That  the  question  which  has  here  arisen  is  one  arising  in  a 
case  of  bankruptcy,  I  think,  cannot  be  doubted,  having  regard  to 
the  provisions  of  the  statute,  and  to  the  very  form  and  terms  of 
the  proceedings  which  have  been  had  in  this  matter  up  to  the  time 
when  the  resolutions  were  registered.  For,  although  it  was  com- 
petent to  the  creditors  to  resolve,  as  they  have  done,  that  they 
would  accept  the  composition  offered  by  the  debtor,  without  any 
proceedings  in  bankruptcy,  those  expressions  can  only  mean  with- 
out any  proceedings  by  them  or  on  their  behalf,  and  cannot  have 
the  effect  of  abrogating  or  treating,  as  if  they  had  never  been  in 
existence,  all  acts  which  had  been  done  before  the  resolution,  and  by 
reason  of  which  alone  the  resolution  could  be  passed  or  registered. 
Still  less  can  they  mean  that  they  are  to  deprive  the  execution 
creditor  of  the  proceeds  of  his  execution,  and  hand  over  those 
proceeds  to  the  debtor,  nor  can  it  be  doubted  that,  for  the  purpose 
of  doing  complete  justice,  the  Court  must  of  necessity  decide  the 
question  which  has  thus  arisen  between  the  debtor  and  the  execu- 
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1871       the  unwarrantable  proceeding  of  the  debtor.     To  suppose  that 
Ex  parte     when  once  the  resolutions  for  a  composition  have  been  registered, 
.MiddiSex   ^e  Power  and  jurisdiction  of  the  Court  over  the  whole  subject 
In  re      comes  to  an  end  and  ceases,  would  be  wholly  contrary  to  the  very 
Kva-LANp.    wor(js  0£       statute,  as  well  as  to  its  plain  import  and  effect. 

It  would  be  a  strange  state  of  the  law  if  the  Court,  which  is 
empowered  to  restrain  an  execution  until  it  shall  be  ascertained 
to  whom  the  subject  of  the  execution  belonged,  shall  be  unable  to 
restore  the  parties  to  their  original  rights.  The  injunction  was 
granted  at  the  instance  of  the  debtor,  not  for  his  benefit  or  in 
respect  of  any  right  which  he  had  to  interfere  with  the  process, 
but  only  conditionally  and  provisionally,  if  (in  the  further  pro- 
ceedings in  bankruptcy  which  the  debtor  had  instituted  upon  an 
allegation  that  he  was  insolvent,  and  upon  his  doing  an  act  which 
might  be  made  available  against  him  for  adjudication),  the  rights  of 
the  creditors  should  be  found,  for  whatever  reason,  to  be  paramount 
to  those  of  the  execution  creditor. 

The  creditors,  who  must  be  taken  to  know  best  their  own  inte- 
rests, think  fit  to  relinquish  all  the  rights  they  had  to  prosecute 
their  claims  in  bankruptcy,  and  to  insist  on  a  distribution  of  all 
the  debtor's  estate  and  effects,  and  choose  rather  to  accept  instead 
the  personal  engagement  of  the  debtor  to  pay  them  a  composition. 
And  what  is  the  consequence  of  this  state  of  things?  It  was 
pressed  upon  me  in  the  argument  that  the  result  of  the  resolution 
-was,  that  the  bankrupt,  or  rather  debtor,  was  freed  from  all  his  debts 
^except  only  as  to  the  composition,  and  that  he  was  restored  to  the 
same  position  and  with  the  same  rights  as  before  he  presented  his 
Petition ;  and  so  undoubtedly  he  is.  But  before  he  presented,  and 
when  he  presented  his  Petition,  the  goods  in  question  had  been 
seized  by  the  creditor,  who  had  obtained  judgment  against  him. 
The  debtor  could  not  have  then  prevented  the  sheriff  from  selling, 
except  by  the  proceeding  in  bankruptcy  to  which  he  had  recourse. 
That  proceeding  having  been  terminated  in  the  manner  I  have 
adverted  to,  the  debtor  and  the  creditor  are  in  exactly  the  same 
condition  as  they  were  in  before  the  Petition,  save  only  that  (which 
cannot  now  be  prevented)  the  creditor  has  been  delayed  and  put  to 
-expense  and  trouble  which  might  and  ought  to  have  been  avoided. 
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But  it  would  placing  them  in  totally  different  positions  if  I  were 
now  to  deprive  the  creditor  of  the  rights  which  he  had  acquired 
under  his  execution,  and  to  permit  the  debtor  to  take  any  proceed- 
ings against  the  sheriff,  who,  by  his  enforced  obedience  to  the 
cider  of  this  Court,  has  been  prevented  from  discharging  his  duty 
to  the  execution  creditor. 

Upon  the  subject  of  the  jurisdiction  of  this  Court  over  the  debtor, 
I  have  not  the  slightest  doubt ;  nor  have  I  any  more  doubt  that,  in 
order  to  do  complete  justice  in  this  "  case  of  bankruptcy,"  which 
the  debtor  has  brought  within  the  cognisance  of  the  Court,  I  must 
restrain  him  from  proceeding  in  the  action  which  he  has  commenced 
against  the  sheriff,  and  from  taking  any  other  proceedings  against 
the  sheriff  in  respect  of  the  execution  levied  by  Mr.  Saul. 

If  the  contention  which  this  debtor  has  raised  were  allowed  to 
prevail,  it  would  open  the  door  to  very  flagrant  injustice ;  for,  as 
happens  not  unfrequently,  the  majority  of  a  man's  creditors  may 
be  so  connected  with  or  related  to  him  that  they  would  be  willing 
to  accept  a  very  small,  or  even  a  nominal  composition,  if  by  so 
doing  they  could  wrest  from  an  execution  creditor  the  fruits  of  his 
proceeding,  in  order  to  bestow  them  on  a  bankrupt.  The  result  of 
my  experience  is,  that  in  many  cases  of  composition  the  utmost 
vigilance  is  requisite  in  order  to  prevent  practices  by  which  creditors 
may  be  very  unjustly  dealt  with.  But  however  this  may  be  in  other 
cases,  I  think  the  justice  of  this  Court  would  be  both  lame  and 
blind,  if  it  could  not  prevent  the  attempt  which  has  been  made  by 
the  debtor  in  this  case  to  deprive  the  creditor  of  his  right,  and  to 
harass  a  public  officer  of  the  law  for  acting  in  the  strict  and  plain 
discharge  of  his  duty,  and  this  after  the  discharge  of  that  duty 
has  been  obstructed  and  impeded  by  the  debtor's  own  proceedings 
in  this  Court. 

The  order  for  the  injunction  will  issue  in  the  terms  I  have  men- 
tioned; and  the  debtor,  P.  N.  England,  must  pay  the  costs  of  the 
parties  served  with  the  sheriff's  application. 


C.  J.  B. 

1871 

Ex  parte 
Sheriff  of 
Middlesex. 

In  re 
England. 


Solicitors:  Messrs.  Dalton  &  Jessett ; 
JE.  F.  Marshall 
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v.-c.  m.  In  re  DAVIS'  TKUSTS. 

Trustee  Acts,  1850  and  1852 — Constructive  Trusteeship — Appointment  of  nevj 
June  23.  Trustees — No  Trustees  originally  appointed. 

The  Court  has  jurisdiction,  under  the  Trustee  Act,  1850,  and  the  Trustee 
Extension  Act,  1852,  to  recognise  a  constructive  trusteeship  of  stock  within 
the  meaning  of  that  term  as  used  in  the  Acts,  and  to  appoint  trustees  of  a 
will,  so  far  as  regards  that  stock,  in  place  of  the  constructive  trustees, 
notwithstanding  that  no  trustees  were  originally  appointed  by  the  testatrix. 

XhIS  was  a  Petition  presented  In  the  Matters  of  the  Trustee  Act, 
1850,  and  the  Trustee  Extension  Act,  1852,  and  In  the  Matter  of 
the  Trusts  of  the  Will  of  Marian  Davis  deceased,  so  far  as  regarded 
a  legacy  of  £500  thereby  bequeathed  to  Charles  Brew  and  Susan 
Brew,  his  wife,  and  their  children.  It  sought  the  appointment  of 
trustees  and  a  vesting  order  under  the  following  circumstances  : — 
The  testatrix,  by  her  will,  dated  the  30th  of  September,  1849, 
after  directing  payment  of  her  debts  and  funeral  and  testamentary 
expenses,  gave  and  bequeathed  the  interest,  dividends,  and  annual 
proceeds  of  the  sum  of  £500  to  Charles  Brew  and  the  Petitioner 
Susan  Brew,  his  wife,  for  their  lives  and  the  life  of  the  longer  liver 
of  them,  and  after  the  decease  of  the  survivor  of  them  the  testatrix, 
gave  and  bequeathed  the  said  sum  of  £500,  or  the  stock  or  funds 
upon  which  the  same  should  be  invested,  unto  and  to  be  equally 
divided  between  the  children  of  Susan  Brew  by  Charles  Brew, 
share  and  share  alike.  And  the  testatrix,,  after  several  pecuniary 
and  specific  legacies  and  bequests,  and  a  bequest  of  the  residue  of 
her  estate,  appointed  Charles  Brew  and  Benjamin  Cooper  executors 
of  her  will. 

The  testatrix  died  in  1850,  and  her  will  was  proved  by  Charles 
Brew  and  Benjamin  Cooper  in  the  same  year. 

The  legacy  of  £500  given  by  the  will  was  not  in  any  way  vested 
in  or  under  the  control  of  any  trustees,  and  in  none  of  the  bequests 
in  the  will  contained  was  there  the  machinery  of  trustees,  nor  did 
the  will  contain  any  power  for  the  appointment  of  new  trustees  or 
a  new  trustee,  or  any  provisions  for  the  investment  of  funds  by  the 
will  bequeathed. 
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At  the  time  of  the  testatrix's  death  certain  moneys  belonging  to    V.-C.  M. 
her  were  deposited  in  her  name  with  Messrs.  Felix  Calvert  &  Co.,  1871 
the  brewers,  and  out  of  these  moneys  the  executors  set  apart  Or      Jn  re 
appropriated  in  their  names  the  sum  of  £500  sterling  for  the  j^sS. 

purpose  of  satisfying  the  above-mentioned  legacy  of  £500.   

Subsequently  Messrs.  Calvert  &  Co.  suspended  payment,  and  a 
company  styled  the  City  of  London  Brewery  Company  was  formed 
under  the  Joint  Stock  Companies  Acts  of  1856  and  1857  for  con- 
tinuing their  business,  and  shares  in  the  new  company  were 
allotted,  in  lieu  of  their  claims,  to  the  creditors  of  Messrs.  Calvert 
c£*  Co.,  and  amongst  others  to  Benjamin  Cooper,  who  was  then  the 
sole  surviving  executor  of  the  testatrix's  will,  in  lieu  of  the  £500 
sterling  above  referred  to.  These  shares  were  afterwards  converted 
into  ordinary  stock  of  the  company,  the  result  of  which  was  that 
the  sum  of  £450  ordinary  stock  of  the  company  registered  in  the 
name  of  Benjamin  Cooper  became,  and  at  the  date  of  the  Petition 
was,  the  substitute  for  the  above-mentioned  sum  of  £500  sterling. 

Charles  Brew  died  on  the  20th  of  July,  1855.  Benjamin  Cooper 
died  on  the  13th  of  February,  1870,  in  a  union  workhouse,  in- 
testate and  in  insolvent  circumstances,  and  no  administration  had 
been  or  was  likely  to  be  taken  out  to  his  estate. 

Inasmuch  as  Benjamin  Cooper  had  died  intestate  and  without  a 
legal  personal  representative,  the  company  declined  to  transfer  the 
said  sum  of  £450  stock  out  of  the  name  of  Benjamin  Cooper  into 
the  names  of  any  nominees  of  the  persons  beneficially  entitled,  or 
to  pay  the  dividends  on  the  stock. 

Under  these  circumstances  the  Petition  was  presented  by  Susan 
Brew  and  her  children  and  the  husbands  of  married  daughters. 
No  settlements  had  been  executed  upon  the  occasion  of  or  after  the 
marriages  of  any  of  the  latter.    All  the  Petitioners  were  adult. 

The  Petition  sought — 1.  An  expression  of  the  opinion  of  the 
Court  that  Benjamin  Cooper  was  a  trustee  of  the  £450  ordinary 
stock  in  the  company  and  the  dividends  thereon  within  the  mean- 
ing of  the  Trustee  Act,  1850,  and  the  Trustee  Extension  Act,  1852, 
for  the  benefit  of  the  Petitioners,  according  to  their  respective 
rights  and  interests  therein  as  amongst  themselves  under  the 
testatrix's  will.  2.  An  appointment  under  the  32nd  and  35th 
sections  of  the  first  of  the  Acts  and  the  6th  section  of  the  second, 
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of  two  new  trustees  of  the  testatrix's  will  in  the  place  of  Benjamin 
Cooper,  so  far  as  such  will  had  reference  to  the  aforesaid  legacy  of 
£500  thereby  bequeathed  as  aforesaid,  and  a  vesting  of  the  right 
to  call  for  a  transfer  of  the  £450  ordinary  stock  standing  in  the 
books  of  the  company  in  the  name  of  Benjamin  Cooper,  and  to 
receive  the  dividends  thereafter  to  accrue  on  such  stock,  in  the 
new  trustees  upon  the  trusts  of  the  testatrix's  will  so  far  as  the 
same  had  reference  to  the  legacy  of  £500  thereby  bequeathed. 

3.  Alternative  relief  in  case  the  Court  should  be  of  opinion  that  it 
had  no  jurisdiction  to  make  the  order  previously  sought;  and, 

4,  General  relief. 

Mr.  Eorton  Smith,  for  the  Petitioners,  submitted  that  the  Peti- 
tion being  presented  under  the  Trustee  Act,  1850,  and  the  Trustee 
Extension  Act,  1852,  the  Court  could,  under  the  2nd  section  of  the 
former  Act,  sub-sect.  11,  express  its  opinion  in  conformity  with  the 
1st  paragraph  of  the  prayer  of  the  Petition,  and  under  the  32nd 
and  35th  sections  of  the  same  Act,  and  the  6th  and  9th  sections  of 
the  subsequent  Act,  had  jurisdiction  to  make  the  order  sought  by 
the  2nd  paragraph  of  the  prayer.  The  only  difficulty  arose  from 
the  fact  that  no  trustees  had  been  originally  appointed  by  the 
testatrix ;  in  which  case  it  seemed  doubtful  whether  such  an  order 
as  he  now  sought  would  not,  if  made,  be  of  first  impression: 
Dodhin  v.  Brunt  (1). 

Sir  E.  Malins,  Y.C.  :— 

Under  this  will  the  executors  had  the  direction  of  the  personal 
property  bequeathed  by  it,  and  in  my  opinion  they  became  con- 
structive trustees  of  this  legacy  under  the  Act  of  1850.  In  conse- 
quence of  the  death  of  the  trustees,  and  there  being  no  personal 
representative  of  the  survivor,  there  is  a  deficiency  of  trustees,  and 
it  becomes  necessary  to  appoint  new  trustees.  This  the  Court  has 
power  to  do  under  the  provisions  of  the  Trustee  Extension  Act, 
1852 ;  therefore  the  order  will  be  according  to  the  1st  and  2nd 
paragraphs  of  the  prayer  of  the  Petition — that  is  to  say,  it  will 
be  prefaced  with  an  expression  of  the  opinion  of  the  Court  that 
Benjamin  Cooper  was  a  trustee  of  the  stock,  as  sought  by  the 
(1)  Law  Rep.  6  Eq.  580. 


Y.-C.  M. 
1871 

In  re 
Davis' 
Telsts. 


Trusts. 
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1st  paragraph  of  that  prayer,  and  there  will  be  an  appoint-    V.-C.  M. 

ment  of  new  trustees,  with  a  vesting  order,  as  prayed  by  the  2nd  1871 

paragraph.  In  re 

Davis' 

Mr.  Horton  Smith  said  they  proposed  to  appoint  two  of  the 
husbands  of  the  married  daughters  of  Mrs.  Drew  to  be  the  new 
trustees. 

The  Vice-Chancellor  acquiesced  in  this  proposal. 
Solicitors :  Messrs.  Ravenscroft  &  Hills. 
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V.-C.  B. 


In  re  BELLASIS'  TKUST. 


1871 

Jan.  28  ; 
April  22. 


Executory  Settlement,  how  to  he  executed — Joint  Tenancy — Effect  of 
surrounding  Circumstances. 


B.,  in  1842,  transferred  to  three  persons  a  debenture,  without  any  declara- 
tion of  trust  other  than  an  expression  in  a  letter  written  by  him  to  his  soli- 
citor shortly  before  the  transfer,  in  which  the  three  persons  were  named  as 
trustees,  and  the  trusts  of  a  proposed  settlement  of  the  debenture  were  stated 
to  be  "  for  my  niece  Mrs.  C.  M.  and  her  children  "  : — 

Held,  that  a  valid  trust  was  declared  by  the  letter  in  favour  of  C.  M.  for 
life,  and  afterwards  of  her  children  as  joint  tenants. 

The  transferees  of  the  debenture  were  already  trustees  of  a  will,  which 
contained  limitations  for  the  benefit  not  only  of  Mrs.  CsM.  and  her  children, 
but  of  the  issue  of  deceased  children,  and  from  contemporaneous  entries  in  a 
solicitor's  book  it  appeared  that,  after  the  date  of  the  letter,  B.  said  he  had 
made  up  his  mind  to  transfer  to  the  same  three  persons,  "  without  stating 
any  trust  or  condition ;"  also  that  B.  was  advised  to  take  a  letter  from  them 
that  they  held  the  debenture  upon  the  same  trusts  as  the  will ;  but  no  trace 
of  any  such  letter  appeared. 

The  trustees  paid  the  income  to  Mrs.  C.  M.  during  her  life,  and  upon  her 
death  transferred  the  fund  into  Court.  There  were  issue  of  deceased  children 
of  C.  M.  :— 

Held,  that  a  trust  for  the  issue  of  the  deceased  children  had  not  been 
sufficiently  declared. 


On  the  6th  of  December,  1842,  General  Edward  Eutchins 
Bellasis,  being  possessed  of  a  debenture  of  the  trustees  of  the 
Oriental  Club,  Hanover  Square,  for  the  sum  of  £1000,  by  deed 
transferred  the  same  to  three  persons,  named  John  Milford,  John 
Geare,  and  John  Edwards.  The  deed  did  not  contain  any  decla- 
ration of  trust. 

General  Bellasis  died  on  the  16th  of  August,  1843,  having  by 
will,  dated  the  4th  of  June,  1842,  given  all  his  personal  estate  and 
effects  to  his  wife,  Ann  Susan  Bellasis  (now  Ann  Susan  Teed), 
absolutely,  and  appointed  her  sole  executrix. 

In  January,  1847,  the  debenture  was  sold,  and  the  proceeds 
invested  in  the  names  of  the  same  three  persons  in  £1087  3s. 
Keduced  £3  per  Cent.  Annuities. 

The  interest  of  the  debenture  and  the  dividends  of  the  stock 


Petition. 
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were  paid  to  Charlotte,  wife  of  Charles  Milford,  a  niece  of  General    V.-O.  B. 
Bellasis,  during  her  life.    She  survived  her  husband,  and  died  on  1871 
the  8th  of  January,  1870.  jn  re 

On  the  4th  of  July,  1870,  John  Milford  and  John  Edwards,  who  B^™' 

had  survived  John  Geare,  filed  an  affidavit,  intituled  in  the  matters   

•of  the  trusts  of  the  sum  of  stock  and  of  the  Trustee  Belief  Act, 
stating  the  above  facts,  and  that  so  far  as  they  were  aware,  there 
never  was  any  deed  of  settlement  or  other  instrument  executed, 
declaring  the  trusts  upon  which  they  and  John  Geare  held  the 
debenture,  but  that  the  dividends  had  been  paid  by  them  in  pur- 
suance of  what  they  understood  and  believed  were  the  intentions 
•of  General  Bellasis. 

On  Mrs.  Milford9 s  death  they  caused  inquiries  to  be  made,  and, 
in  consequence,  Mr.  Indermaur,  of  Devonshire  Terrace,  Marijlebone, 
who  was  the  successor  in  business  of  Mr.  Edmund  Sharp,  formerly 
of  the  same  place,  wrote  to  their  solicitors  as  follows  : — 

"  The  late  Mr.  Edmund  Sharp  was  solicitor  in  some  matters  for 
the  late  General  Bellasis. 

"  I  looked  amongst  some  of  the  old  papers  of  Mr.  Sharp,  and  I 
found  the  following  documents,  namely  : 

"  1.  A  copy  of  a  bond  dated  the  1st  of  January,  1837,  from  the 
trustees  of  the  Oriental  Club  to  Colonel  Edward  Hutchins  Bellasis, 
for  £1000  and  interest. 

"  2.  A  letter,  of  which  the  following  is  a  copy  : 

" i  My  dear  Sir, — I  shall  leave  the  settlement  for  my  niece 
until  I  can  arrange  for  proper  trustees,  as  it  would  be  unadvisable 
to  make  the  indenture  over  to  her.  I  shall  therefore  be  obliged 
by  your  closing  your  account,  and  sending  it  to  me,  .  .  . 

"  i  Edward  H.  Bellasis, 

"  ' Edmund  Sharp,  Esq.  81,  Oxford  Terrace, 

8th  June,  1842.' 

"  3.  A  draft  bill  of  costs  of  Mr.  Sharp  against  General  Bellasis, 
in  which  are  the  following  items,  viz. : — 

"  <  Yourself  to  Mrs.  Cliarles  Milford. 

"  *  May  31,  1842.  Attending  you ;  received  instructions  to  make 
transfer  of  a  debenture  of  the  Oriental  Society,  dated  the  1st  of 
January,  1837,  for  £1000,  to  your  niece  Mrs.  Charlotte  Milford, 
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V.-C.  B.    the  wife  of  Charles  Milford,  Esq. ;  received  form  of  transfer  and 
1871       debenture  ;  and  received  instructions  to  indorse  the  transfer  on 
2~^e      the  debenture. 
BTeust  S'       "  *  ^une  ^*  Engrossing  memorandum  of  transfer  of  this  debenture 

 in  part ;  but  in  consequence  of  Mrs.  Milford  being  married, 

" '  Attending  you  ;  informing  you  that  Mr.  Milford  would  be 
entitled  to  the  benefit  of  such  transfer,  and  that  Mrs.  Milford  could 
not  receive  the  dividends  without  his  signature ;  in  consequence  of 
which  you  deferred  the  completion  of  the  transfer  for  the  present.' 

"  4.  Letter  from  General  Bellasis  to  Mr.  Sharp,  as  follows  : — 

" '  81,  Oxford  Terrace,  Hyde  Parle, 
«  <  30th  Nov.,  1842. 
"'My  dear  Sir,  .  .  .  Inclosed  is  the  indenture  (of)  which  at 
our  last  meeting  we  deemed  it  advisable  to  delay  signature. 
During  my  visit  to  Exeter  I  had  an  opportunity  of  arranging 
matters  with  the  trustees,  and  with  vour  kind  assistance  we  shall  be 
able  to  execute  the  paper  now  sent  to  be  filled  up,  in  readiness  for 
execution.  The  following  gentlemen  are  the  trustees:  John 
Milford,  Esq.,  Coaver,  Exeter,  Devon  ;  John  Geare,  Esq.,  solicitor, 
Exeter,  Devon ;  Eev.  John  Edwards,  Prestbury,  Cheltenham,  Glou- 
cestershire. The  indenture  unto  the  above-named  trustees  for  my 
niece  Mrs.  Charles  Milford  and  her  children.  And  if  Saturday 
next,  the  3rd  of  December,  about  12  o'clock,  will  be  convenient  to 
you  to  favour  me  with  a  call,  I  will  get  General  Durant  to  attend, 
that  I  may  sign  it  in  your  presence. 

"  '  Yours  very  sincerely, 

"  '  Edward  E.  Bellasis* 

" '  Edmund  Sharp,  Esq.* 

"  5.  Entries  in  Mr.  Sharp's  ledger  *  D,'  viz. : — 

"  '  General  Bellasis.    Yourself  and  Mrs.  Charles  Milford. 

"'Dec.  1st,  1842.  On  receiving  letter  from  you,  inclosing  deben- 
ture of  the  Oriental  Club,  and  requesting  me  to  indorse  a  transfer 
upon  it  for  the  benefit  of  Mrs.  Milford  and  her  children,  and 
appointing  Saturday  next  to  execute  same,  letter  to  you  thereon, 
informing  you  that  there  were  objections  to  the  transfer  proposed 
by  you,  and  that  I  would  call  on  you  on  Saturday  to  confer  with 
you  thereon. 
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"  1  3rd.  Attending  you ;  informing  you  that  if  the  transfer  was  to     V.-C.  B. 
be  made  to  trustees  for  the  benefit  of  Mrs.  Milford  and  her  children,  1871 
the  trust  must  be  declared  by  a  deed,  when  you  said  you  had      jn  re 
made  up  your  mind  to  transfer  the  debenture  to  the  three  persons  ^J^18 

named  in  your  letter  of  the  30th  ult.,  without  stating  any  trust  or   

condition.  Advising  you  to  take  a  letter  from  them,  that  they  held 
it  upon  the  same  trusts  as  certain  property  given  to  Mrs.  Milford 
and  her  children  by  the  will  of  Mr.  Milford's  mother. 

"  '  6th.  Drawing  transfer  of  debenture  of  the  Oriental  Club,  dated 
the  1st  of  January,  1837,  to  John  Milford,  Esq.,  John  Geare,  Esq., 
and  the  Bev.  John  Edwards.  Engrossing  same  on  debenture. 
Attending  you;  reading  over  and  attesting  your  execution  of 
transfer. 

"  '  Copy  transfer  indorsed  upon  said  bond.'  " 

Mr.  Indermaur  said  he  had  been  unable  to  find  any  deed  or  draft 
of  a  deed  of  settlement. 

They  further  stated  that  by  the  will  of  Mr.  Milford's  mother 
above  referred  to,  certain  leaseholds  and  pure  personalty  were  con- 
veyed and  assigned  to  the  above-mentioned  John  Milford,  John 
Edwards,  and  John  Geare,  upon  trust  to  pay  the  income  to  Mrs. 
Charlotte  Milford  for  life,  for  her  separate  use,  without  power  of  anti- 
cipation, and  after  her  decease  upon  trust  for  her  then  present  and 
future  children  by  her  husband  Charles  Milford,  who  should  be 
living  at  the  time  of  her  death,  equally,  as  tenants  in  common,  and 
the  issue  then  living  of  any  then  deceased  child  or  children  who 
should  be  living  at  the  time  of  her  decease,  such  issue  to  take  the 
part  or  parts  only  which  would  have  belonged  to  their  respective 
parent  or  parents  if  living,  as  between  themselves  as  tenants  in 
common. 

They  said  they  believed  that  General  Bellasis  selected  them  and 
John  Geare  to  be  trustees  of  the  debenture,  because  they  were  the 
trustees  of  the  last-mentioned  will  for  the  benefit  of  Mrs.  Milford 
and  her  issue;  and  they  believed  that  the  General  must  have 
intended  that  the  debenture,  and  the  money  secured  thereby, 
should  be  subject  to  the  same  trusts  as  those  declared  by  the  will ; 
but  they  had  been  unable  to  find  any  written  evidence  of  such 
intention  ;  nor  did  they  remember  any  conversation  with  the 
General  in  relation  thereto.    They  believed  that  whatever  passed 
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Y.-C.  B.     between  the  General  and  the  trustees  took  place  between  him  and 
1871       John  Geare. 

Soon  after  filing  the  above  affidavit  the  trustees  transferred  the 

Bellasis'    fun(j  int0  Qourt 
Teust. 

  Charlotte  Milford  had  nine  children,  four  of  whom  died  in  her 

lifetime :  one,  an  infant,  before  the  date  of  the  transfer  by  General 
Bellasis ;  the  others,  adults,  after  the  date  of  such  transfer,  one 
of  whom,  Mary,  wife  of  Charles  William  Hogg,  left  two  infant 
children,  and  another,  Lucy,  wife  of  Joseph  Carter,  left  one  infant 
child.    The  third  died  without  having  been  married. 

The  present  Petition  was  presented  by  three  of  the  surviving 
children  of  Charlotte  Milford,  submitting  that,  under  the  above  cir- 
cumstances, a  valid  trust  was  created  of  the  sum  of  £1000  secured 
by  the  debenture  in  favour  of  Charlotte  Milford  during  her  life,  and 
after  her  death  for  her  children  as  joint  tenants ;  and  prayed  for  a 
declaration  accordingly,  and  that  the  sum  of  stock  might  be  sold, 
and  the  residue,  after  payment  of  costs,  paid  in  fifths  to  the  Peti- 
tioners and  the  other  two  living  children  of  Mrs.  Milford,  or  to 
the  husbands  of  such  of  them  as  were  married  women. 

The  Petition  came  on  upon  the  28th  of  January,  and  was  directed 
to  stand  over,  with  liberty  to  make  General  Bellasis'  legal  personal 
representatives  Kespondents ;  but  they  did  not  appear. 

The  infant  child  of  Lucy  Carter,  deceased,  was  residing  at  Mel- 
bourne, and  had  not  been  served ;  but  as  the  infant  children  of  the 
other  deceased  daughter  appeared,  the  Court  considered  that  service 
on  the  child  who  was  abroad  might  be  dispensed  with. 

Mr.  W.  P.  DicMns,  for  the  Petitioners : — 

That  the  representatives  of  the  deceased  children  of  Mrs.  Milford 
have  no  claim,  appears  from  Kiljpin  v.  Kilpin  (1). 
-    The  surviving  children  take  as  joint  tenants. 

The  Vice-Chancellor  said  he  was  with  the  Petitioners  upon 
this  point. 

Mr.  Lindley,  and  Mr.  Crossley,  for  two  sets  of  Kespondents  in  the 
same  interest  as  the  Petitioners. 


(1)  1  My.  &  K.  520. 
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]\Ir.  Bunting,  for  the  infant  children  of  one  of  the  deceased     V.-O.  B. 
daughters  of  Mrs.  Milford : —  1871 
That  it  was  intended  to  exclude  the  children  of  the  deceased      in  re 

33e  llasis' 

children  of  Mrs.  Milford  is  improbable.  Trust. 

The  expression  in  General  Bellasis'  letter  clearly  does  not  amount 
to  a  declaration  of  trust.  Then  what  is  the  result  of  the  solicitor's 
entries  ?  That  the  General  proposed  first  to  transfer  the  deben- 
ture to  Mrs.  Milford,  and  then  to  trustees  "  for  the  benefit  of  her 
and  her  children ;"  but  that,  upon  being  told  by  the  solicitor  that 
there  were  objections,  he  made  up  his  mind  to  transfer  it  to  the 
trustees  of  her  mother's  will,  "  without  stating  any  trust  or  con- 
dition." Upon  this  he  was  advised  to  "  take  a  letter "  from  the 
trustees,  that  they  held  it  upon  the  same  trusts  as  declared  by 
the  will.  Whether  this  was  ever  done  or  not  does  not  appear ; 
but  he  certainly  transferred  the  debenture  to  the  trustees.  The 
result  is  sufficient  to  establish,  by  reference  to  the  trusts  of  the 
will,  a  trust  in  favour  of  the  issue  of  deceased  children. 

Mr.  C.  Barber,  for  the  trustees. 

Sie  James  Bacon,  Y.C. : — 

In  this  case  it  is,  of  course,  useless  to  speculate  upon  what 
General  Bellasis  may  have  intended  to  do.  If  he  had  made  a 
formal  declaration  of  trust,  or  taken  such  a  letter  as  was  suggested 
to  him,  the  matter  would  have  been  free  from  doubt ;  but  he  did 
not  do  so. 

The  case  is,  no  doubt,  involved  in  much  obscurity;  and  the 
documentary  evidence  is  far  from  satisfactory.  [His  Honour 
reviewed  the  facts,  and  having  read  the  letter  of  the  30th  of 
November,  1842,  continued : — ] 

Some  effect  must  be  given  to  this  letter,  and  I  do  not  see  how  it 
is  possible  for  the  Court  to  add  to  the  terms  of  it.  Those  terms 
are,  no  doubt,  open  to  qualification,  if  sufficient  ground  for  such 
qualification  should  appear.  But  there  seems  to  have  been  no  uncer- 
tainty in  the  donor's  mind.  The  wording  is  the  simplest  that  can  be 
conceived — "  for  my  niece  Mrs.  Charles  Milford  and  her  children." 
There  being  this  form  of  expression,  and  nothing  more,  I  am 
constrained  to  hold  that  the  trust  must  be  declared  to  have  been 
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V.-C.  B.    for  Mrs.  Milford  for  life,  with  remainder  to  her  children  as  joint 
1871  tenants. 

In  re  A  suggestion  has  been  made  of  a  trust  by  reference,  arising 
BTrtst  S    from  the  donor's  selection  of  these  particular  persons,  who  were 

  trustees  of  a  will  under  which  Mrs.  Milford,  her  children,  and  the 

issue  of  deceased  children  were  interested.  But  there  is  no  trace  of 
any  intention  on  his  part  that  they  were  to  hold  this  fund  upon  the 
like  trusts,  nor  did  the  trustees  sign  any  declaration  to  that  effect ; 
and  all  possibility  of  guessing  that  the  trustees  were  intended  to 
hold  the  fund  upon  the  trusts  of  the  will  is  excluded  by  the  cir- 
cumstance that  the  survivors  are  unable  to  recollect  any  con- 
versation in  which  General  Bellasis  expressed  any  wish  on  the 
subject. 

From  the  entries  in  the  solicitor's  book  we  learn  that  he  was 
advised  to  take  a  letter  from  the  trustees  to  the  effect  which  has 
been  contended  for ;  but  no  such  letter  appears  to  have  been 
written ;  and  the  only  inference  the  Court  can  draw  is,  that  the 
advice  was  not  followed,  and  that  General  Bellasis  adhered  to 
his  former  resolution,  as  expressed  in  the  letter  of  the  30th  of 
November,  1842.  So  far  the  result  of  the  evidence  is  in  favour  of 
the  Petitioners. 

Under  these  circumstances  I  can  give  effect  only  to  the  words 
which  he  has  himself  used ;  and  that  being  so,  the  order  will  be  as 
prayed  by  the  Petition.  The  costs  of  all  parties  as  between  solicitor 
and  client  will  come  out  of  the  fund. 

Solicitors  for  the  Petitioners  :  Messrs.  Whyle,  Collisson,  & 
Prichard. 

Solicitors  for  Eespondents  in  the  same  Interest:  Messrs.  Jonesy 
Roberts,  &  Sale;  Messrs.  Sawbridge  &  Wrentmore. 

Solicitors  for  the  Infant  Grandchildren :  Messrs.  Meredith  &  Co. 
Solicitors  for  the  Trustees :  Messrs.  Dobinson  &  Geare. 
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EEES  v.  ENGELBACK.  v.  c.  b. 

Will — Devise — Trust  or  Condition — Bill  hy  Annuitant  against  specific  Legatee 

— Parties — Demurrer  overruled.  April  25,  2G. 

Testator  devised  and  bequeathed  to  his  executors  and  trustees  a  lease  of  a 
house  and  premises  in  which  his  trading  business  was  carried  on,  and  all  the 
stock-in-trade,  fixtures,  machinery,  utensils,  and  effects  at  the  time  of  his 
death  used  in  the  same  business,  and  the  goodwill  of  the  same,  upon  trust  to 
permit  his  son  to  carry  on  the  business,  and  use  and  occupy  the  house, 
premises,  and  effects  "  upon  the  terms  and  conditions  following  :"  that  was  to 
'  '  say — that  he,  the  son,  should,  during  the  joint  life  of  the  testator's  daughter, 
and  widowhood  of  his  widow,  pay  to  each  of  them  an  annuity ;  and  after 
various  other  provisions  he  directed  that  from  and  after  the  decease  of  the  wife 
and  daughter  in  the  lifetime  of  the  son,  the  trustees  should  execute  to  the  son 
an  assignment  of  the  house,  premises,  fixtures,  machinery,  and  effects.  If 
the  son  should  cease  to  carry  on  business,  the  above  property  was  to  be  sub- 
ject to  the  trusts  of  the  testator's  residuary  estate,  and  the  son  was  to  be 
excluded  from  all  benefit  under  the  will.  Testator  then  declared  the  trusts 
of  his  residuary  personalty  in  favour  of  his  wife,  son,  and  daughter  above 
mentioned. 

A  bill  having  been  filed  by  the  sole  acting  executor  and  trustee  against  the 
son  and  daughter  for  administration,  in  which  it  was  alleged  that  the  son  had 
made  default  in  payment  of  the  annuities,  and  an  answer  having  been  filed 
by  the  son  in  which  he  stated  that  no  application  had  been  made  to  him  by 
the  daughter  for  payment  of  her  annuity,  and  that  it  was  his  intention  to 
pay  the  annuity  bequeathed  to  the  testator's  wife,  the  daughter  filed  the 
present  bill,  praying  for  a  declaration  that  she  was  entitled  to  the  annuity 
bequeathed  to  her  by  the  will,  for  an  account,  and  other  relief. 

Upon  demurrer  to  so  much  of  the  bill  as  prayed  for  the  account  and  other 
relief,  and  answer  as  to  the  rest : — 

Held,  that  the  Defendant  had  incurred  a  personal  liability  to  pay  the 
annuity,  and  that  he  had  by  his  answer  confessed  an  equity  : 

Held,  further,  that,  under  the  circumstances,  the  executor  was  not  a  neces- 
sary party  to  the  suit. 

Demurrer  for  want  of  equity  and  want  of  parties  overruled. 

DeMUKKER  and  ANSWER. 

Thomas  Charles  Engelback,  glass-cutter,  died  on  the  28tli  of 
February,  1869,  having  by  will,  dated  the  20th  of  December, 
1867,  devised  and  bequeathed  to  his  executors  and  trustees  therein 
named  all  his  term  and  interest  in  the  premises  in  which  at  the 
time  of  his  decease  his  trade  or  business  should  be  carried  on, 
and  also  his  stock-in-trade,  fixtures,  machinery,  plant,  imple- 
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V.-C.  B.     ments,  utensils,  and  effects  which  at  the  time  of  his  decease  should 
1871       be  used  in  his  said  trade  or  business,  and  the  goodwill  thereof, 
Bees      together  with  the  policies  of  insurance  from  fire  of  the  said  stock- 
Engelback,  in-trade,  and  also  the  moneys  and  debts  which  should  be  owing  to 

  him  in  respect  of  the  said  trade  or  business  and  otherwise,  and  the 

furniture,  books,  plate,  linen,  china,  and  residue  of  his  household 
goods  and  effects,  and  all  the  residue  of  his  real  and  personal 
estate  and  effects  over  which  he  might  have  or  possess  any  dis- 
posing power ;  upon  certain  trusts  as  to  part  of  his  household  furni- 
ture for  his  wife,  and  upon  further  trust  that  his  trustees  or  trustee 
should  permit  and  suffer  his  son  John  Hugh  Engelback  to  carry  on,, 
manage,  and  conduct  his  (the  testator's)  said  trade  or  business,  and 
to  use  and  occupy  the  house  and  premises  No.  10,  Thrawl  Street, 
Spitalfields,  in  which  the  same  was  carried  on  by  him,  and  such 
parts  of  the  yards  of  the  houses  Nos.  8  and  9  in  the  said  street 
as  were  then  used  by  him  for  the  purposes  thereof  (J.  H.  Engelback 
paying  the  rent  and  performing  and  observing  all  the  covenants 
and  conditions  reserved  and  contained  by  and  in  the  lease  under 
which  No.  10,  Thrawl  Street  aforesaid  was  held),  and  to  have  the 
entire  use  and  management  of  the  fixtures,  machinery,  plant,, 
utensils,  implements,  and  effects  thereon  belonging  to  'the  testator 
in  his  said  trade  or  business  at  the  time  of  his  decease,  "  upon  the 
terms  and  conditions  following  "  (that  is  to  say) :  That  he,  John 
Hugh  Engelback,  should  in  each  and  every  year  during  the  life 
of  testator's  daughter  Sarah  Elizabeth,  wife  of  George  Bees,  and 
during  such  time  as  Sarah  Engelback,  the  testator's  wife,  should 
remain  chaste  and  unmarried,  lay  out  and  expend  the  sum  of  £50 
at  the  least  in  repairing  and  keeping  the  said  fixtures,  machinery, 
plant,  utensils,  implements,  and  effects  in  proper  working  condition, 
and  in  reinstating,  restoring,  and  making  good  such  parts  thereof 
as  might  from  time  to  time  be  worn  out  or  become  defective,  satis- 
factory proof  of  which  yearly  expenditure  the  testator  directed 
should  be  given  to  the  trustees  or  trustee  for  the  time  being  of 
his  said  will.  And,  in  the  next  place,  that  J".  jET.  Engelback  should, 
during  the  life  of  Sarah  Elizabeth  Bees,  and  during  such  time  as 
the  testator's  wife  should  remain  chaste  and  unmarried,  pay  to  the 
testator's  wife  an  annuity  of  £104,  and  to  his  daughter  an  annuity 
of  £52,  both  of  which  annuities  he  directed  should  be  payable 
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weekly,  and  the  first  of  such  payments  to  be  made  at  the  expi-  V.-C.  B. 
ration  of  one  week  from  the  time  of  his  decease.  And  he  directed  is7i 
and  declared  that  in  the  event  of  Sarah  Elizabeth  Rees  dying  in  JJ^3 
the  lifetime  of  her  mother,  the  annuity  to  be  thereafter  payable  to 
Sarah  Engelbach  alone  during  such  time  as  she  should  remain 
chaste  and  unmarried  should  be  increased  to  the  sum  of  £156 ; 
but  that  if  Sarah  Engelback  should  marry  again,  or  become  un- 
chaste, or  die  in  the  lifetime  of  Sarah  Elizabeth  Rees,  Sarah  Eliza- 
beth Rees  should  thereupon  become  entitled  to,  and  the  testator 
directed  his  son  J.  H,  Engelbach  thenceforth  to  pay  to  her,  an 
annuity  of  £104  in  lieu  of  the  said  annuity  of  £52,  payable  as 
aforesaid.  And  the  testator  directed  and  declared  that  from  and 
after  the  decease  of  his  wife  and  daughter  in  the  lifetime  of  his 
son,  or  other  sooner  determination  as  aforesaid  of  both  the  said 
annuities,  the  trustees  or  trustee  of  his  will  should  make  and 
execute  to  his  son,  at  his  own  costs  and  charges,  such  assignments 
and  assurances  as  should  be  requisite  for  effectually  vesting  the 
house  and  premises  ISTo.  10,  Thrawl  Street,  and  the  parts  of  the 
yards  of  the  adjoining  houses,  Nos.  8  and  9,  and  the  fixtures, 
machinery,  plant,  utensils,  implements,  and  effects,  and  putting 
him  into  full  and  complete  possession  thereof. 

Testator  further  directed  that  from  and  after  the  decease  of  his 
son  during  the  continuance  of  the  annuities,  or  in  case  he  should 
be  unwilling  to  carry  on  and  manage  his  (testator's)  trade  or 
business,  or  should  become  bankrupt  or  execute  an  assignment  for 
the  benefit  of  creditors,  or  should  omit  or  relinquish  the  carrying 
on  or  management  of  the  same,  the  goodwill  of  the  trade,  fixtures, 
and  effects,  and  also  the  house  and  premises,  should  be  subject  to 
the  trusts  thereinafter  declared  respecting  his  residuary  estate. 
He  also  directed  that  if  his  son  should  be  unwilling  to  carry  on 
and  manage  his  (testator's)  business,  or  should  whilst  carrying 
on  the  same  become  bankrupt  or  execute  an  assignment  for  the 
benefit  of  creditors,  or  omit  or  relinquish  the  carrying  on  or  manage- 
ment of  the  same,  and  carry  on  the  same  business  elsewhere  in 
England  than  at  No.  10,  Thrawl  Street,  thenceforth  his  son  should 
be  wholly  excluded  and  barred  from  all  benefit,  advantage,  and 
interest  under  his  will ;  and  should  refund  to  the  trustees  the  full 
value  of  any  benefit  he  might  have  received  thereunder. 
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V.-C.  B.        Testator  then  declared  the  trusts  of  his  residuary  personalty  in 
1871       favour  of  his  wife  and  two  children  above  mentioned ;  and  ap- 
Eels       pointed  as  his  executors  and  trustees  Matthias  Butcher  King,  and 
Engelback.  two  °ther  persons  who  renounced  probate,  and  by  deed  disclaimed 

  the  trusts. 

On  the  9th  of  August,  1870,  the  present  bill  was  filed  by  Sarah 
Elizabeth  Bees,  by  her  next  friend,  against  John  Hugh  Engelbach 
and  George  Bees,  her  husband,  stating  the  above  facts,  and  that  the 
Defendant  J.  H.  Engelbach  had  carried  on  and  managed  the  tes- 
tator's business  at  the  premises  in  Thrawl  Street,  and  had  the  use 
of  the  fixtures,  machinery,  plant,  and  effects  ;  that  on  the  13th  of 
November,  1869,  a  suit  of  King  v.  Engelbach  was  instituted  by  the 
executor  and  trustee  against  H.  Engelbach  and  Mr.  and  Mrs. 
Bees  for  administration,  in  which  the  Plaintiff  King  "  alleged, 
among  other  things,  and  as  the  fact  is,  that  the  said  John  Hugh 
Engelbach  had  from  time  to  time  made  default  in  the  payment  to 
the  said  Sarah  Engelbach  and  Sarah  Elizabeth  Bees  respectively 
of  the  sums  of  money  which  had  accrued  due  and  payable  in  respect 
of  the  said  annuities  of  £104  and  £52  now  payable  to  them  re- 
spectively, and  that  the  said  Sarah  Engelbach  and  Sarah  Elizabeth 
Bees  respectively  had  repeatedly  made  complaints  and  applications 
to  the  said  Matthias  Butcher  King  with  respect  to  the  arrears  of 
such  annuities,  but  that  the  said  Matthias  Butcher  King  was  advised 
that  he  could  not,  as  the  testator's  executor  and  trustee,  take  any 
proceedings  against  the  said  John  Hugh  Engelbach  in  respect  of 
arrears." 

The  bill  also  alleged  (par.  5)  that  "  the  Defendant  John  Hugh 
Engelbach,  by  his  answer  filed  in  the  said  suit,  stated  (par.  26)  that 
no  application  had  been  made  to  him  by  the  said  Sarah  Elizabeth 
Bees  for  payment  of  the  said  annuity  of  £52,  and  also  stated  (par.  30) 
that  he  intended  to  carry  on  the  said  business  according  to  the 
said  will  of  the  said  testator,  and  desired  to  do  so  without  further 
molestation  or  unnecessary  interference  on  the  part  of  the  said 
Matthias  Butcher  King,  Sarah  Engelbach,  George  Bees,  or  Sarah 
Elizabeth  Bees,  so  that  he  might  be  enabled  out  of  the  profits  of 
such  business  to  pay  the  annuity  bequeathed  by  the  said  will  to 
the  said  Sarah  Engelbach." 

The  bill  then  alleged  that  the  Defendant  J.  H  Engelbach  had 
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paid  to  Sarah  EngeTbach  various  sums,  amounting  to  £80  and  up-     V.-C.  B. 
wards,  in  respect  of  the  annuity  of  £104,  but  that  he  had  made  no  1871 
payment  whatsoever  to  the  Plaintiff  in  respect  of  her  annuity  Eees 

of£o2'  ^  Engelback. 
The  bill  prayed  (par.  1)  for  a  declaration  that  the  Plaintiff  was   

entitled  to  be  paid  the  annuities  of  £52  and  £104  at  the  times  and 
in  the  manner  mentioned  in  the  will,  and  (in  the  following  para- 
graphs) for  an  account  and  payment  in  respect  of  the  same  ;  for  an 
account  of  profits  ;  and  a  declaration  that  the  annuities  were  by  the 
will  charged  upon  the  trade  or  business  and  the  profits  thereof,  and 
upon  the  house  and  business,  and  the  fixtures,  machinery,  and 
effects ;  and  that  the  Defendant  J.  H.  Engelback  was  a  trustee  of 
the  same  trade,  business,  profits,  and  premises  for  payment  of  the 
annuities;  for  a  receiver;  if  necessary,  for  a  sale  or  mortgage 
of  the  premises ;  for  all  necessary  accounts  and  inquiries  and 
directions ;  for  costs  and  further  relief. 

To  this  bill  the  Defendant  J.  H.  EngeTbach,  on  the  2nd  of 
December,  filed  a  demurrer  and  answer. 

As  to  so  much  of  the  bill  as  sought  that  "  an  account  may  be 
taken  as  prayed  by  the  1st  paragraph  of  the  prayer  "  of  the  bill, 
and  as  to  the  relief  prayed  by  the  3rd  and  succeeding  paragraphs 
of  the  prayer,  the  Defendant  demurred,  and  for  cause  of  demurrer 
shewed  that  the  testator,  after  bequeathing  certain  chattels  to  his 
wife,  bequeathed  all  his  residuary  estate  and  effects  unto  King  and 
the  other  two  trustees  "  upon  certain  trusts  declared  in  and  by  his 
said  will,"  and  appointed  them  executors ;  that  King  was  now  the 
sole  legal  personal  representative  of  the  testator;  and  that  the 
suit  of  King  v.  EngeTbach  "  is  now  pending  "  for  the  administration 
of  the  testator's  estate,  and  for  carrying  into  effect  "  the  trusts  "  of 
the  will ;  and  that  the  Plaintiff  had  not  made  such  a  case  as  entitled 
her  to  discovery  or  relief;  and  for  further  cause  of  demurrer  shewed 
that  in  any  case  King  and  Mrs.  EngeTbach  were  necessary  parties ; 
wherefore  he  prayed  the  judgment  of  the  Court  whether  he  should 
be  compelled  to  make  any  answer  to  such  parts  of  the  bill  as  he 
had  thereinbefore  demurred  to ;  and  in  answer  to  the  residue  of 
the  bill,  or  to  so  much  thereof  as  he  was  advised  it  was  material  or 
necessary  for  him  to  answer,  stated  to  the  following  effect : — 

After  stating  the  facts  of  the  filing  of  the  bill,  and  its  main 
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V.-C.  B.    allegations,  the  filing  of  the  answer,  the  facts  relating  to  the 
1871       testator's  property  and  business,  the  Defendant  said  that  in  or  about 
EEES      January,  1866,  the  testator  agreed  to  take  the  Defendant  into 
Ingelback   partnership  with  him  on  equal  terms,  and  to  permit  Defendant  to 

  draw  for  his  maintenance,  on  account  of  his  share  of  the  profits, 

£3  per  week,  and  agreed  that  the  business  should  be  carried  on 
under  the  firm  of  "  Thomas  EngeTback  &  Son  ;"  that  the  business 
was  thenceforth,  and  down  to  the  testator's  death,  carried  on  in 
partnership  on  the  above  terms,  the  Defendant  being  recognised 
and  held  out  by  the  testator  as  a  partner.    He  added : — 

"  By  my  said  answer  I  submitted  to  the  Court  whether  or  not, 
under  the  circumstances  aforesaid,  the  testator  was  in  fact  solely 
interested  in  the  said  business  and  entitled  to  all  the  property, 
assets,  and  effects  employed  therein  or  belonging  thereto,  or  whether 
or  not  I  was  a  partner  with  him  in  the  said  business." 

He  said  that  since  the  testator's  death,  "  as  the  surviving  partner," 
he  had  carried  on  the  business ;  that  the  premises  No.  8,  Thrawl 
Street,  had  been  usually  let,  and  that  by  his  answer  he  had  stated 
he  was  ready  and  willing  to  account  to  King  for  such  rents,  subject 
to  an  alleged  right  of  set-off  for  balances  due  to  him  from  the 
testator's  estate.    He  added : — 

"  By  my  said  answer  I  claimed  and  I  still  claim  to  be  entitled, 
under  the  testator's  will,  to  the  sole  beneficial  interest  in  the  house 
and  premises  No.  10,  Thrawl  Street,  and  to  such  parts  of  the  yards 
of  the  houses  Nos.  8  and  9  in  the  said  street  as  were  used  for 
the  purposes  of  carrying  on  the  said  business  at  the  time  of  the 
testator's  death,  and  to  the  said  factory,  for  the  residue  of  the 
terms  for  which  the  said  premises  were  respectively  held  at  the 
time  of  his  death,  subject  as  in  the  said  will  mentioned,  and  all 
such  fixtures,  machinery,  plant,  utensils,  implements,  and  effects 
thereon  as  belonged  to  the  testator  at  the  time  of  his  decease,  upon 
the  terms  and  conditions  in  the  said  will  in  that  behalf  mentioned, 
such  premises  being  connected  with  and  necessary  for  carrying  on 
the  said  business,  to  which  I  became  entitled  upon  his  death  .  .  ." 

"  The  said  bill  and  answer  in  King  v.  EngelbacJc  fairly  and  fully 
raised,  as  I  am  advised  and  believe,  for  the  decision  of  the  Court 
all  the  questions  at  issue  between  myself  and  all  other  parties 
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interested  under  the  will  of  the  testator,  and  {inter  alia)  whether  I  V.-C.  B. 

was  and  ought  to  be  treated  as  a  partner  in  the  said  business,  and  1871 

my  rights  and  liabilities  and  the  rights  of  the  several  other  cestuis  rees 

que  trust  under  the  said  will."  Engelbaci 

He  further  said  he  was  advised  that,  pending  the  suit  of  King  v. 
Engelback,  he  could  "not  safely  or  properly  pay  any  sum  on  account 
of  the  money  bequeathed  by  the  will  to  the  Plaintiff. 

He  further  said  that  he  had  paid  to  his  mother  divers  sums  in 
that  behalf  mentioned  in  his  answer  in  King  v.  Engelback,  but 
under  the  circumstances  in  such  answer  and  in  the  present  answer 
set  forth,  he  had  made  no  payment  to  his  sister  in  respect  of  the 
annuity  bequeathed  to  her  by  the  will ;  and  he  insisted  that  such 
annuity  was  not  a  charge  upon  the  business  or  the  goodwill  thereof; 
also  that  he  claimed  to  be  entitled  to  the  business  as  surviving 
partner. 

He  denied  that  the  Plaintiff  was  entitled  to  be  paid  the  annuities 
out  of  the  business,  or  the  proceeds  or  profits  thereof,  and  submitted 
that,  at  all  events,  such  question  could  properly  and  ought  to  be 
determined  in  King  v.  Engelback  ;  and  that  the  present  suit  was 
unnecessary  and  vexatious. 

Mr.  Fry,  Q.C.,  and  Mr.  Lococh  Webb,  for  the  demurrer : — 

The  demurrer  speaks  of  "an  account  as  prayed  by  the  first 
paragraph  of  the  bill."  This  is  a  clerical  error.  What  is'meant  is, 
the  account  prayed  by  the  second  paragraph.  To  the  declaration 
alone  we  do  not  demur. 

The  Defendant's  case,  in  substance,  is,  that  the  house  and  busi- 
ness were  bequeathed  to  him,  and  are  absolutely  his,  subject  to 
the  performance  of  certain  conditions — as  to  which,  if  there  has 
been  a  breach,  which  he  denies,  the  Plaintiff,  whether  or  not  she 
has  a  remedy  elsewhere,  has  no  remedy  in  this  Court.  His  further 
case  is,  that  he  has  offered  to  account  for  the  property  as  a 
partnership  asset  in  the  former  suit,  in  which  all  questions  may  be 
decided,  so  that  this  suit  is  unnecessary. 

If,  on  the  other  hand,  the  Court  should  hold  this  to  be  a  devise 
in  trust  to  pay  the  annuities,  then  it  is  plain  that  the  executor 
has  not  assented  to  the  bequest,  and  that  he  is  a  necessary  party. 

In  order  to  constitute  a  speaking  demurrer,  the  new  facts,  aver- 
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V.-C.        ments,  or  arguments  introduced  must  be  material:  Cawthom  v. 
1871      Chalie  (1)  ;  JDavies  v.  Williams  (2).    This  demurrer  does  not  dis- 
Eees      close  any  fact  not  in  the  bill.    The  necessity  of  answering  as  to 
Engelbac£.  Par*  °f  ^ne  mH  was  caused  by  the  allegation  in  the  bill  as  to  what 

  the  Defendant  had  stated  by  his  answer  in  the  former  suit.  This 

allegation  made  it  necessary  for  the  Defendant  to  state  what  he 
really  had  said.  Any  technical  objection  on  this  head  is  removed 
by  Cons.  Ord.  xiv.  Kule  9. 

The  bill  should  have  been  filed  against  the  executor.  Where  a 
bill  by  a  residuary  legatee  was  filed  against  the  executor,  the 
other  residuary  legatee,  and  a  debtor,  the  bill,  not  suggesting 
fraud  or  negligence  in  the  executor,  was  dismissed  as  against  the 
debtor :  Becldey  v.  Dorrington,  cited  by  Lord  Eldon  in  Ahager  v. 
Bowleg  (3).  As  to  the  power  of  an  executor,  we  refer  to  Earl 
Vane  v.  Bigden  (4)  and  15  &  16  Vict.  c.  86,  s.  42,  rule  9. 

The  bill  treats  the  annuities  as  if  they  were  payable  out  of  the 
profits  of  the  business.  If  this  be  so,  the  mother  is  also  a  necessary 
party. 

The  Vice-Chancellor  said  he  thought  there  ought  not  to  be 
two  suits. 

Mr.  Willcoch,  Q.C.,  and  Mr.  Yate  Lee,  for  the  bill  :— 

If  the  Defendant  wishes  to  get  rid  of  this  suit,  he  has  only  to 
pay  the  money. 

As  to  the  alleged  error ;  no  doubt  there  is  an  error,  but  does  it 
consist  in  the  substitution  of  the  words  "an  account"  for  "a 
declaration,"  or  of  the  word  "first"  for  "second"?  If  the  demurrer 
does  not  extend  to  the  declaration,  the  whole  of  the  rest  of  the 
relief  prayed  by  the  bill  follows  as  a  matter  of  course. 

That  these  annuities  are  a  charge  in  equity  on  the  business, 
goodwill,  and  premises,  and  that  they  are  impressed  with  a  trust 
for  the  Plaintiff,  notwithstanding  the  use  of  the  words  "  upon  the 
terms  and  conditions  following,"  appears  from  Sugden  on  Powers  (5)  • 
Wright  v.  Wilkin  (6). 

(1)  2  S.  &  S.  127.  (5)  8th  Ed.  106. 

(2)  1  Sim.  5.  (6)  2  B.  &  S.  232,  259;  7  Jur. 

(3)  6  Ves.  748,  749.  (N.S.)  441,  442. 

(4)  Law  Rep.  5  Ch.  663,  668.  ; 
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The  necessity  for  this  suit  is  made  apparent  by  the  defence  of  V.-C.B. 
the  Defendant  to  King  v.  Engelback.    He  first  (par.  26)  excused  1871 
his  non-payment  of  the  Plaintiff's  annuity  on  the  ground  that  it  Rees 
had  not  been  applied  for ;  and  then  (par.  30)  said  he  intended  to  eNGEl'back< 
carry  on  the  business  in  order  that  he  might  be  able,  out  of  the  ' 
profits,  to  pay,  not  the  Plaintiff's  annuity,  but  the  annuity  to  Mrs. 
Engelback.    In  this  suit  he  denies  that  the  Plaintiff  is  entitled  to 
be  paid  her  annuity  out  of  the  business  or  profits  at  all ;  and  says 
that,  at  all  events,  such  question  ought  to  be  determined  in  King 
v.  Engelback.    That  is  to  say,  he  says  he  will  resist  the  former  suit 
to  the  utmost  of  his  power.    Thus  it  becomes  necessary  to  raise  the 
issue. 

The  objection  as  to  want  of  parties  is  frivolous.  It  will  be 
sufficient  if  the  executor  and  the  widow  are  served  with  a  copy  of 
the  decree  in  this  suit. 

In  East  India  Company  v.  Coles  (1),  though  the  point  was  not 
decided,  the  Lord  Chancellor  thought  that  a  demurrer  for  want  of 
parties  to  a  part  of  a  bill  could  not  be  allowed. 

The  executor  is  not  a  necessary  party.  He  has  assented  to  the 
bequest;  and  the  Defendant  has  constituted  himself  a  trustee. 
Even  if  he  has  not,  from  Messenger  v.  Andrews  (2)  it  appears  that 
the  Defendant  has  made  himself  personally  liable  to  pay,  and 
hence  accountable  in  this  Court. 

That  this  demurrer  would  have  been  overruled  under  the  old 
law,  is  plain  from  Wetherhead  v.  Blackburn  (3)  and  other  cases. 

[Mr.  Fry :— This  we  admit.] 

The  new  law  does  not  permit  a  Defendant  to  answer  the  whole 
or  even  material  portions,  to  which  he  has  demurred,  of  a  bill. 
The  object  of  the  rule  is  to  get  rid  of  technical  objections.  Here 
the  Defendant,  after  demurring  to  part  of  the  bill,  goes  on  to 
allege  a  number  of  matters  which  are  wholly  irrelevant  to  the 
parts  not  demurred  to.  The  only  part  of  the  bill  to  which  the 
Defendant  does  not  (as  he  says)  demur,  is  that  which  alleges  the 
Plaintiff's  right  to  the  annuity.  He  does  not  admit  the  Plaintiff 
is  entitled;  he  disputes  that  statement,  and  that  only.    Yet  he 

(1)  3  Sw.  142,  n.  (2)  4  Kuss.  478. 

(3)  2V.&B.  121,  124. 
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V.-C.  B.     goes  on  to  allege  a  great  many  matters  which  are  wholly  beside 
1871      the  simple  question  of  whether  she  is  entitled  to  the  annuity  or 
Uees      n°k    This  is  not  permissible,  even  under  the  new  law :  Lowndes  v. 
ngelback   ^arne^  an^  Mmtiky  Mining  Company  (1)  ;  Mansell  v.  Feeney  (2). 

  Another  objection  is  that  this  is  a  "speaking"  demurrer.  The 

bill  did  not  allege  that  "a  suit  is  pending." 

On  all  grounds  the  demurrer  should  be  overruled. 

Mr.  Fry,  in  reply : — 

In  the  cases  last  cited,  the  answer  and  demurrer  set  up  different 
defences. 

The  case  of  East  India  Company  v.  Coles  (3)  is  ambiguous,  and 
quite  overweighed  by  the  authority  of  Atwood  v.  Hawkins  (4). 

If  there  be  a  trust  created  in  favour  of  the  Plaintiff,  it  attaches 
only  to  the  estate  of  the  survivor.  But  this  is  not  a  trust.  In 
Messenger  v.  Andrews  (5)  a  single  sum  only  had  to  be  paid,  not  as 
here,  a  series  of  instalments.  In  Wright  v.  Wilhin  (6),  to  have  held 
the  clause  as  a  condition  at  law  would  have  been  to  defeat  every 
intention  of  the  testator. 

The  Plaintiffs  have  alleged  certain  contents  of  the  answer  in 
King  v.  Fngelbaeh.  To  those  allegations  they  must  be  confined ; 
they  cannot  read  the  answer  itself. 

Sir  James  Bacon,  V.O. : — 

The  demurrer  is  admitted  to  be  erroneous  in  its  frame,  and  in 
its  terms,  as  to  the  1st  paragraph  of  the  prayer  of  the  bill.  I  do 
not  know  what  right  or  reason  I  have  to  permit  the  demurring 
Defendant  to  amend  his  demurrer  ore  tenus  at  the  Bar.  That  it  is 
a  mistake,  I  am  quite  willing  to  believe. 

The  demurrer  is,  first,  "  as  to  so  much  of  the  said  bill  as  seeks 
that  an  account  may  be  taken  as  prayed  by  the  1st  paragraph  of 
the  prayer  of  the  said  bill."  That  is  clearly  wrong,  because  the 
1st  paragraph  contains  only  a  prayer  for  a  declaration  "  that  the 
Plaintiff  is  entitled  to  be  paid  the  said  annuities  of  £52  and  £104 
respectively  given  to  her  by  the  said  will  of  the  said  testator 

(1)  2  J.  &  H.  282.  (4)  Finch,  113. 

(2)  Ibid.  313.  (5)  4  Euss.  478. 

(3)  3  Sw.  142,  n.  (6)  2  B.  &  S.  232  ;  7  Jur.  (N.S.)  441. 
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v. 

Engelback. 


Thomas  Charles  Engelback  at  the  times  and  in  manner  mentioned  V.-O.  B 
in  the  said  will."  Mr.  Fry  would  have  me  read  the  demurrer  as  if  1871 
it  did  not  apply  to]  the  1st  paragraph,  but  as  if  it  applied  to  the  Rees 
2nd,  which  asks  "  that  an  account  may  be  taken  of  what  is  due 
to  the  Plaintiff  in  respect  of  the  said  annuity  of  £52."  Take  it  in 
whichever  way  you  will — suppose  that  the  demurrer  does  not 
touch,  and  does  not  mean  to  touch,  the  1st  paragraph,  then  the 
bill  would  be  one  by  which  the  Plaintiff  asks  for  the  declaration 
which  I  have  read ;  and,  if  that  declaration  were  made,  it  would 
be  the  plain  duty  of  the  Court  at  once  to  direct  all  inquiries,  to 
make  all  orders,  and  give  all  directions  that  might  be  necessary  to 
give  effect  to  that  declaration ;  and  there  is  a  prayer  for  further 
relief,  to  which,  no  doubt,  the  demurrer  in  terms  applies,  but 
which  could  have  no  application  if  the  1st  paragraph  remains  in 
the  bill,  as  it  is  said  it  should.  If  the  demurrer  is  taken  in  its 
utmost  strictness,  and  the  2nd  paragraph  is  one  which  is  not 
demurred  to,  then  it  is  a  bill  which  prays  only  for  an  account  of 
what  is  due  in  respect  of  the  annuity  of  £52.  It  may  or  may  not 
be  that  the  Plaintiff  may  establish  a  right  to  that  at  the  hearing ; 
and,  if  so,  all  necessary  accounts  and  inquiries  will  be  directed, 
whether  prayed  for  or  not.  Whichever  way  I  read  this  first  branch 
of  the  demurrer,  in  my  opinion  it  cannot  be  sustained.  It  cannot 
be  sustained  if  it  leaves  the  declaration  which  is  asked  for  un- 
touched ;  because,  upon  that,  relief  might  be  founded.  It  cannot 
be  sustained  if  the  2nd  paragraph  remains  untouched  by  the 
demurrer,  because  upon  that,  relief  might  be  granted.  But  that 
would  be  a  very  unsatisfactory  way,  no  doubt,  of  dealing  with  a 
demurrer  of  this  sort. 

The  demurrer  goes  further,  and  enumerates  the  several  para- 
graphs of  the  prayer  of  the  bill  other  than  the  1st  and  2nd ;  it 
states  the  will,  the  appointment  of  executors,  and  the  renunciation 
by  two,  leaving  only  one  acting ;  and  it  asserts  "  that  the  Plaintiff 
hath  not  by  her  said  bill  made  such  a  case  as  entitles  her  in  a 
Court  of  Equity  to  any  discovery  or  relief  from  or  against  me 
touching  the  matters  aforesaid,  or  any  of  such  matters." 

Then  it  becomes  necessary  to  consider  what  is  the  Plaintiffs' 
complaint.  The  Plaintiff's  complaint  is  in  respect  of  a  personal 
liability  incurred  by  the  Defendant.  The  Plaintiff  sues  for  the  arrears 
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V.-C.  B.  which  she  says  are  due  to  her  for  the  annuity  which  began  to  be 
1871  payable  at  the  end  of  a  week  after  her  father's  death,  and  payable  by 
Bees  Defendant.    She  says  that  he  has  enjoyed  all  the  benefit  which 

ngelback  was  m^ended  to  be  given  to  him  by  the  will,  upon  the  conditions 

  which  are  mentioned,  and  he  says  the  same.    He,  by  his  answer, 

in  the  most  distinct  manner  agrees  with  the  Plaintiff  in  that 
respect. 

Now  it  is  not  necessary  to  refer  to  the  provisions  of  the  will 
which  have  been  so  often  read  in  the  course  of  this  discussion  ;  but 
the  allegations  in  the  bill  are  to  the  effect  that,  since  the  death  of 
the  testator,  John  Hugh  Engelbach  has  managed  the  business,  occu- 
pied the  house  as  it  was  used  by  the  testator,  and  had  the  entire 
use  and  management  of  the  fixtures,  machinery,  and  so  on.  If 
that  is  so,  then  he  has  incurred  a  liability  to  pay  the  money, 
because  in  his  answer  he  says  :  "  I  claimed,  and  I  still  claim,  to  be 
entitled,  under  the  testator's  will,  to  the  sole  beneficial  interest  in 
the  house  and  premises  No.  10,  Thrawl  Street,  and  to  such  parts 
of  the  yards  of  the  houses  Nos.  8  and  9  in  the  said  street  as  were 
used  for  the  purposes  of  carrying  on  the  said  business  at  the  time 
of  the  testator's  death,  and  to  the  said  factory,  for  the  residue  of 
the  terms  for  which  the  said  premises  were  respectively  held  at  the 
time  of  his  death,  subject  as  in  the  said  will  mentioned  ;  and  all 
such  fixtures,  machinery,  plant,  utensils,  implements,  and  effects 
thereon  as  belonged  to  the  testator  at  the  time  of  his  decease, 
upon  the  terms  and  conditions  in  the  said  will  in  that  behalf  men- 
tioned." Then,  is  this  anything  but  a  personal  demand  ?  What 
does  it  signify  whether  he  is  called  a  trustee,  or  whether  the  condi- 
tions upon  which  he  takes  exposes  him  to  forfeiture,  or  however 
onerous  the  stipulations  under  the  will  may  be  as  to  the  conse- 
quences of  not  performing  the  conditions  imposed  ?  The  Plaintiff 
says  that,  a  suit  being  pending  by  King,  who  is  the  representative, 
he  {King)  in  that  suit  alleges  that  he  was  advised  he  could  not, 
as  executor  and  trustee,  take  any  proceedings  against  Engelbach 
in  respect  of  such  arrears ;  and  that  is  not  disputed.  Mr.  Fry 
says  I  cannot  read  that  passage  of  the  bill  in  King  v.  Engelbach  into 
this  answer,  for  the  purpose  of  qualifying  or  interfering  with  the 
demurrer.  I  think  I  must  read  it  all  as  one ;  and  the  demurrer 
being  that  the  Plaintiff  has  no  equity,  I  think  I  am  bound  to  see 
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whether  the  Defendant  in  his  answer  has  confessed  an  equity,  or     V.-C.  B. 
has  confessed,  something  which  in  equity  may  make  him  liable.    I  1871 
cannot  doubt  that  that  passage  and  the  other  passage  to  which  I  rees 
have  called  attention  do  confess  such  an  equity.    There  is  a  para-  enge^bacj 

graph  in  which  he  says :  "  The  said  bill  and  answer  in  King  v.   

Engelbach  fairly  and  fully  raised,  as  I  am  advised  and  believe,  for 
the  decision  of  the  Court,  all  the  questions  at  issue  between 
myself  and  all  other  parties  interested  under  the  wiJl  of  the  tes- 
tator, and  {inter  alia)  whether  I  was  and  ought  to  be  treated  as  a 
partner" — a  question  with  which  the  Plaintiff  has  nothing  to  do. 
According  to  the  frame  of  her  bill,  her  case  is  this  :  John  Engel- 
hacky  having  taken  possession  of  the  testator's  effects  upon  the  con- 
ditions mentioned  in  the  will,  has  become  liable  to  pay  to  her 
every  week,  after  he  so  took  possession,  the  annuity;  and  John 
Engelbach  says  he  did  so  take  possession,  and  he  took  it  upon  the 
terms  and  conditions  of  the  will.  Whether  a  decree  can  be  made 
upon  all  the  facts  as  prayed  for  by  the  bill  is  not  a  matter  for  me 
to  inquire  into.  What  I  have  to  inquire  into  is,  whether,  if  the 
case  as  made  by  the  bill  should  be  established  at  the  hearing,  the 
Plaintiff  will  be  entitled  to  a  decree.  Upon  the  grounds  I  have 
stated,  if  the  facts  which  will  have  to  be  proved  whenever  the  case 
comes  to  be  heard  are  proved,  I  think  nobody  can  deny  that  the 
Plaintiff  will  be  entitled  to  a  decree.  In  the  bill  it  is  also  alleged 
that,  by  the  answer  of  Engelbach,  he  stated  that  no  application  had 
been  made  to  him,  and  he  also  stated  "  that  he  intended  to  carry  on 
the  said  business  according  to  the  said  will  of  the  said  testator,  and 
desired  to  do  so  without  molestation  or  unnecessary  interference  on 
the  part  of  Matthias  Butcher  King,  Sarah  Engelbach,  George  Bees, 
or  Sarah  Elizabeth  Bees,  so  that  he  might  be  enabled,  out  of  the 
profits  of  such  business,  to  pay  the  annuity  bequeathed  by  the 
said  will  to  the  said  Sarah  Engelbach"  Now,  upon  the  authority 
of  the  case  of  Messenger  v.  Andrews  (1),  and  even  without  the  au- 
thority of  that  case,  upon  very  plain  principles  of  justice  and  law, 
the  Defendant,  who  admits  that  he  has  enjoyed  the  benefit  given 
to  him  by  a  will  upon  the  conditions  expressed  in  it,  is  under  a 
personal  liability,  which  can  be  enforced  in  this  Court,  of  fulfilling 
those  conditions. 

(1)  4  Euss.  478. 
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V.-O.  B.       It  is  quite  clear  to  my  mind,  therefore,  upon  these  pleadings  as 
1871      they  stand,  the  demurrer,  for  want  of  equity,  cannot  be  allowed. 
Kees         The  same  observations  apply  to  the  demurrer  for  want  of  par- 
Engelback  ^es*    ^  "^rs^  ^  ^nougn^  ^  impossible  that  the  suit  could  go  on 

  without  the  presence  of  the  legal  personal  representative ;  but 

looking  to  the  real  nature  of  the  Plaintiffs  case,  I  do  not  see  any 
such  necessity  at  all.  If  she  should  succeed  in  the  suit  upon  the 
grounds  I  have  stated,  she  can  get  a  decree  for  payment,  and  the 
executor  will  have  nothing  to  do  with  it.  If  it  should  be  neces- 
sary to  carry  on  the  suit  of  King  v.  Engelbach,  I  do  not  know 
enough  of  the  suit  to  say  what  ought  to  be  done  with  regard  to  it, 
but  I  know  and  I  can  see  enough  upon  the  undisputed  allegations 
in  the  bill  to  say  that  that  suit  will  not  do  justice  or  settle  the 
question  which  the  Plaintiff  raises,  and  that  there  can  be  no  deci- 
sion in  that  suit  upon  the  point  which  is  tendered  to  the  Court  by 
this  bill. 

I  am  of  opinion,' therefore,  that  the  demurrer  must  be  overruled. 

Solicitors  for  the  Plaintiff :  Messrs.  Stevens  &  King. 

Solicitor  for  the  Defendant  Engelbach :  Mr.  T.  H.  Devonshire. 


v.-o.  b.  KNAPP  v.  KNAPP. 

1871 

,  ^         Power  of  charging  Portions — Prospective  Exercise  of  Poiver — Death  of  Child — 

April  26.  Further  Exercise  of  Power — Number  of  Objects — Maintenance. 

Tenant  for  life  of  real  estates,  being  empowered  by  the  settlement  to  charge 
by  deed  or  will  for  portions  for  younger  children  of  his,  by  any  woman  he 
might  marry,  any  sum  not  exceeding,  if  there  should  be  but  one  such  child 
or  two  such  children,  and  no  more,  £3000  ;  if  three,  and  no  more,  £4000 ;  and 
if  four  or  more,  £5000,  "  to  vest  in,  be  paid  to,  or  divided  amongst  the  child 
or  children  respectively  for  whom  the  same  respectively  shall  and  may  be 
charged,  or  to  or  among  him,  her,  them,  and  his,  her,  or  their  respective 
issue,"  at  such  ages  or  times,  "  with  such  maintenance  meanwhile,"  as  he 
should  appoint — by  his  marriage  settlement,  dated  in  1829,  in  exercise  of 
the  power,  charged  the  estates  with  the  payment  for  younger  children  of  the 
marriage,  if  there  should  be  but  one  such  child,  or  two  children,  and  no 
more,  of  £3000 ;  if  three,  and  no  more,  of  £4000 ;  and  if  four  or  more,  of 
£5000,  "  to  vest  in  and  be  paid  to  such  children  respectively,  or  in  and  to 
any  one  or  more  of  them  "  exclusively,  at  such  ages  or  times,  in  such  shares 
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and  proportions,  and  with  such  yearly  sums  for  maintenance  "  until  their 
respective  portions  shall  become  payable,"  as  he  should  by  deed  or  will 
appoint ;  and  in  default  of  appointment,  the  sum  so  charged  to  be  equally 
divided  between  and  amongst  such  younger  children,  "  to  become  a  vested 
interest  in  such  of  them  as,"  being  sons,  should  attain  twenty-one,  or,  being 
daughters,  should  attain  twenty-one  or  marry,  which  should  first  happen. 
If  any  younger  child  should  die  under  twenty-one,  or,  being  a  daughter, 
without  being  married,  then  the  portion  of  such  child,  original  and  accruing, 
was  to  accrue  and  belong  to  the  survivors  or  survivor,  others  or  other  of  the 
younger  children. 

There  were  issue  of  the  marriage  three  daughters  and  two  sons.  One 
daughter  died  under  twenty-one,  and  unmarried;  and  a  second  died  leaving 
issue.  After  the  death  of  both,  the  husband  (having  survived  the  wife)  ap- 
pointed £5000,  as  to  £2500  for  the  surviving  daughter,  as  to  £2000  for  one 
of  the  sons,  and  as  to  £500  for  the  two  infant  children  (of  whom  one  had 
since  died)  of  the  deceased  daughter : — 

Held,  that,  in  the  events  that  had  happened,  the  whole  sum  of  £5000  had 
become  appointable  under  the  power;  and  that  the  interest  of  the  £500  was 
applicable  for  the  benefit  of  the  grandchild  during  her  minority. 

B  Y  indenture  of  lease  and  release,  dated  respectively  the  1st  and 
2nd  of  May,  1829,  and  by  a  common  recovery  suffered  in  pur- 
suance thereof,  certain  real  estates  were  assured  and  limited,  after 
certain  uses  unnecessary  to  state,  to  the  use  of  Matthew  Knapp 
and  his  assigns  for  life,  with  remainder  to  his  first  son  in  tail  male, 
with  divers  remainders  over;  and  the  indenture  contained  the 
following  proviso : — 

"  Provided  also  ...  that  it  shall  be  lawful  for  the  said  Matthew 
Knapp,  at  any  time  or  times  hereafter,  either  before  or  after  his 
marriage  with  any  woman  or  women,"  by  deed  or  will  "  to  subject 
and  charge  all  or  any  part  of  the  said  manors  and  other  here- 
ditaments to  and  with  the  payment  as  and  for  a  portion  or  portions 
for  any  child  or  children  of  the  said  Matthew  Knapp  lawfully 
to  be  begotten  on  the  body  or  bodies  of  such  woman  or  women 
respectively,  exclusively  of  an  eldest  or  only 'son  for  the  time 
being  entitled  in  possession,  or  in  remainder  expectant  on  the 
decease  of  the  survivor  of  Primatt  Knapp"  (father  of  Matthew 
Knapp)  "  and  Matthew  Knapp,  to  the  aforesaid  manors  and  other 
hereditaments,  of  any  sum  or  sums  of  money  not  exceeding  in 
the  whole  the  sum  or  respective  sums  following  (that  is  to  say) ; 
if  there  shall  be  but  one  such  child  or  two  such  children,  and 
no  more,  the  sum  of  £3000 ;  if  there  shall  be  three  such  children, 
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V.-C.  B.    and  no  more,  the  sum  of  £4000 ;  and  if  four  or  more  such 
1871       children,  the  sum  of  £5000 ;  the  sum  or  sums  of  money  so  to  be 
j^^p     charged  to  vest  in  and  be  paid  to  or  divided  amongst  the  child 
Knapp      or  cm^ren  respectively  for  whom  the  same  respectively  shall  or 
- —       may  be  charged,  or  to  or  among  him,  her,  or  them,  and  his,  her,  or 
their  respective  issue,  at  such  age  or  time,  ages  or  times,  with 
such  maintenance  meanwhile,  and  if  more  than  one,  in  such  shares 
and  proportions "  as  Matthew  Knapp  should  by  deed  or  will 
appoint ;  "  and  also  to  limit  and  appoint  the  said  manors  and  other 
hereditaments,  or  such  part  or  parts  thereof  which  shall  be  so 
charged,  as  last  hereinbefore  mentioned,  to  any  person  or  persons 
for  any  term  or  terms  of  years,  with  or  without  impeachment  of 
waste,  upon  trust,  by  way  of  mortgage  or  otherwise,  to  raise  the 
money  to  be  charged,  or  such  portion  or  portions  and  maintenance 
as  aforesaid  .  .  ." 

By  an  indenture  dated  the  22nd  of  August,  1829,  being  the 
marriage  settlement  of  Matthew  Knapp  and  Anna  JEdwyn  his  wife, 
Matthew  Knapp  charged  all  the  premises  comprised  in  the  last 
mentioned  indenture  in  manner  following,  that  is  to  say  : — 

"  To  and  with  the  payment,  in  case  there  shall  be  one  or  more 
child  or  children  of  the  said  Matthew  Knapp  lawfully  to  be  be- 
gotten on  the  body  of  the  said  Anna  Edtvyn  his  wife  other  than 
and  besides  an  eldest  or  only  son,  or  in  case  there  shall  be  no 
son  of  the  said  Matthew  Knapp  lawfully  to  -be  begotten  on  the 
body  of  the  said  Anna  Edioyn  his  wife,  but  one  or  more  daughter 
or  daughters,  of  the  sum  or  sums  hereinafter  mentioned  as  and 
for  a  portion  or  portions  of  such  child  or  children  of  the  said 
Matthew  Knapp  lawfully  to  be  begotten  on  the  body  of  the  said 
Anna  Edwyn  his  wife,  exclusively  of  an  eldest  or  only  son  for  the 
time  being  entitled  in  possession  or  in  remainder  expectant  on  the 
decease  of  the  survivor  of  the  said  Primatt  Knapp  and  Matthew 
Knapp,  to  the  aforesaid  manors  and  hereditaments,  or  of  such 
daughter  or  daughters  only  (as  the  case  may  be)  ;  that  is  to  say,  if 
there  shall  be  but  one  such  child,  or  two  such  children  and  no 
more,  the  sum  of  £3000  ;  if  there  shall  be  three  such  children,  and 
no  more,  the  sum  of  £4000  ;  and  if  four  or  more  such  children,  the 
sum  of  £5000  ;  to  vest  in  and  be  paid  to  such  children  respectively, 
or  in  and  to  any  one  or  more  of  them  to  the  exclusion  of  the  other 
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or  others  of  them,  or  in  or  to  his,  her,  or  their  issue,  at  such  age    V.-C.  B. 
or  time,  ages  or  times,  and  in  such  shares  and  proportions,  and  1871 
with  such  yearly  sum  or  sums  for  the  maintenance  and  support  of  Knapp 
such  child  or  children  until  their  respective  portions  shall  become  knaVp 

payable,"  as  Matthew  Knapp  by  deed  or  will  "  shall  direct  or  ap-   

point ;  and  in  default  of  such  direction  or  appointment,  then  the  sum 
so  charged  as  a  portion  or  portions  for  the  younger  children,  or 
daughters,  as  the  case  may  be,  of  the  said  Mattheiv  Knapp  by  the 
said  Anna  Edwyn  his  wife,  to  be  equally  divided  between  and 
amongst  such  younger  children  or  daughters,  and  to  become  a 
vested  interest  in  such  of  them  as  shall  be  a  son  or  sons  at  his  or 
their  age  or  respective  ages  of  twenty-one  years ;  and  in  such  of 
them  as  shall  be  a  daughter  or  daughters  at  the  same  age,  or  upon 
her  or  their  marriage  or  respective  marriages,  which  shall  first 
happen,  and  be  payable  to  them  respectively  at  the  same  age  or 
time,  if  the  said  Primatt  Knapp,  the  father,  and  Mattheiv  Knapp 
shall  both  be  then  dead,  and  two  years  shall  have  elapsed  after  the 
decease  of  the  survivor  of  them,  but  otherwise  not  until  the  expira- 
tion of  two  years  after  the  decease  of  such  survivor ;  but  the  said 
portion  or  portions  shall  nevertheless  carry  interest  in  the  meantime 
from  the  death  of  such  survivor  until  payment  thereof,  at  the  rate 
of  £5  per  cent,  per  annum.  And  in  case  there  shall  be  more  than 
one  younger  child  or  more  than  one  daughter  of  the  said  Mattheiv 
Knapp  by  the  said  Anna  Edwyn  his  wife,  and  any  of  them,  being  a 
son  or  sons,  shall  depart  this  life,  or  become  an  eldest  or  only  son 
before  he  or  they  respectively  shall  attain  the  age  of  twenty-one 
years,  or,  being  a  daughter  or  daughters,  shall  die  under  that  age 
without  having  been  married,  then  and  in  such  case  the  portion  or 
share  of  every  such  son  so  dying  or  becoming  an  eldest  or  only 
son,  and  of  every  daughter  so  dying  under  the  age  of  twenty-one 
years  without  having  been  married,  and  also  such  other  portions 
or  shares  as  from  time  to  time  shall  or  may  presumptively  belong 
to  the  same  child  or  children  so  dying  as  aforesaid,  by  accruer  or 
survivorship  under  this  present  provision,  shall  accrue  and  belong 
to  the  survivors  or  survivor,  or  others  or  other  of  such  children  (not 
being  an  eldest  or  only  son),  and  be  payable  and  paid  to  him,  her, 
or  them  respectively  at  the  same  ages,  days,  and  times  as  his,  her, 
or  their  original  share  or  shares  of  or  in  the  said  sum  or  sums 


242 


EQUITY  CASES. 


[L.  R. 


V.-C. B.     and  for  more  effectually  securing  "the  said"  portions,  Matthew 
1871       Knapp  granted  and  appointed  unto  two  trustees  all  the  premises 
Knapp     comprised  in  the  indenture  from  and  after  the  decease  of  Primatt 
Knapp.     Knapp  and  himself  for  a  term  of  1200  years,  upon  usual  trusts,  by 
  mortgage,  demise,  or  sale,  to  levy  and  raise  "  the  money  therein- 
before charged  for  such  portion  or  portions  and  maintenance  as 
aforesaid,  and  thereupon  pay,  apply,  and  dispose  of  the  same " 
accordingly. 

Anna  Edwyn,  the  wife  of  Matthew  Knapp,  died  in  1836.  There 
were  issue  of  the  marriage  five  children,  namely,  Anna  Mary  Ann 
Knapp,  Selina  Brown  Knapp,  who  married  William  Adkin  Rogers, 
Matthew  Grenville  Samivell  Knapp,  Beaumont  Orlando  Primatt 
Knapp,  and  Anna  Frances  Knapp. 

Selina  Brown  Bogers  died  in  November,  1854,  leaving  issue  two 
children. 

Anna  Frances  Knapp  died  an  infant,  and  unmarried,  some  time 
before  the  date  of  the  next  mentioned  deed. 

By  a  deed-poll,  dated  the  7th  of  April,  1856,  Matthew  Knapp,  in 
exercise  of  the  above  power,  directed  and  appointed  that  the  trus- 
tees should,  from  and  after  his  decease,  stand  possessed  of  or  in- 
terested in  the  sum  of  £5000  charged  upon  the  hereditaments 
comprised  in  the  indenture  of  the  22nd  of  August,  1829,  upon  trust, 
as  to  one  moiety,  for  Anna  Mary  Ann  Knapp,  and  as  to  another 
moiety,  upon  trust,  as  tor£2000,  part  thereof,  for  Beaumont  0.  P. 
Knapp,  and  as  to  £500,  the  remainder  thereof,  for  the  two  children 
of  the  late  Selina  Brown  Bogers,  equally,  share  and  share  alike ; 
but  if  either  of  such  children  should  die  under  twenty-one,  then 
for  such  surviving  child  only. 

Shortly  after  the  7th  of  April,  1856,  Anna  Mary  Ann  Knapp 
married^the  Kev.  Septimus  Bolleston. 

In  October,  1859,  one  of  the  infant  children  of  Selina  B.  Bogers 
died,  leaving  the  other,  a  daughter  named  Gertrude,  surviving, 

Matthew  Knapp,  the  appointor,  survived  his  father  and  died  on 
the  18th  of  October,  1867. 

This  bill  was  filed  on  the  28th  of  February,  1870,  by  the  trus- 
tees of  Mrs.  Bolleston's  marriage  settlement,  against  Matthew  G.  S. 
Knapp,  the  tenant  for  life  in  possession,  John  Matthew  Knapp,  an 
infant,  the  next  tenant  in  tail  in  remainder,  Gertrude  Bogers, 
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Beaumont  0.  P.  Knapp,  certain  incumbrancers,  and  the  devisees  of 
the  surviving  trustee  of  the  portions  term,  stating  the  above  facts, 
and  some  subsequent  dealings  with  the  appointed  portions ;  and 
stating  that  a  question  had  been  raised  whether,  in  the  above 
events,  Matthew  Knapp  had,  at  the  date  of  the  deed-poll,  any 
power  to  appoint  more  than  £4000  to  or  among  his  younger  chil- 
dren or  issue ;  and  that  another  question  was,  whether  the  £500, 
or  such  other  sum  (if  any)  as  Gertrude  Rogers  was  entitled  to 
under  the  deed-poll  as  the  survivor  of  the  two  children  of  Selina 
B.  Rogers,  deceased,  could  be  properly  raised  during  her  minority ; 
and  whether  the  interest  or  income  of  the  same  sum,  when  raised, 
was  properly  applicable  for  her  maintenance  and  education  during 
her  minority. 

The  bill  prayed  that  new  trustees  might  be  appointed  of  the 
portions  term,  and  consequential  directions ;  for  a  declaration  that 
by  the  deed  of  the  22nd  of  August,  1829,  and  the  deed-poll  of  the 
7th  of  April,  1856,  there  was  a  valid  execution  of  the  power  of 
charging  portions  contained  in  the  deed  of  the  2nd  of  May,  1829  ; 
and  that  the  whole  of  the  £5000  was  now  raiseable ;  and  that  the 
trustees  might  be  at  liberty  to  apply  the  interest  of  the  £500  for 
the  maintenance  and  education  of  the  Defendant  Gertrude  Rogers 
during  her  minority. 

Mr.  Kay,  Q.C.,  and  Mr.  C.  Hall,  for  the  Plaintiffs  :— 

That  the  whole  sum  of  £5000  is  appointable,  in  the  events  that 
have  happened,  appears  from  Hemming  v.  Griffith  (1)  and  Alexander 
v.  Alexander  (2). 

The  appointment  to  the  children  of  Mrs.  Rogers  is  good,  inas- 
much as  the  power  included  not  only  children,  but  their  issue ; 
nor  is  there  anything  to  invalidate  the  exercise  of  the  power  in 
giving  a  right  of  survivorship  between  the  two  grandchildren  in 
the  event  of  the  death  of  either  of  them  under  twenty-one :  Sugden 
on  Powers  (3). 

That  the  £5000  is  now7  raiseable,  notwithstanding  the  infancy 
of  the  grandchildren,  appears  from  Gillibrand  v.  Goold  (4). 

Mr.  Peek,  for  infants  in  the  same  interest. 

(1)  2  Giff.  403.  (3)  8th  Ed.  681 ;  c.  16,  s.  2,  pi.  2. 

(2)  Tudor's  L.  C,  2nd  Ed.  330.        (4)  5  Sim.  149. 
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V.-C.  B.        Mr.  C.  H.  Turner,  for  the  tenant  for  life  and  infant  tenant  in 
1871      tail  :— 

Knapp         At  the  date  of  the  second  appointment,  Mrs.  Knapp  being  dead, 
Knapp.     no  more  objects  of  the  appointment  could  possibly  come  into 
~~~~  existence. 

At  this  time  there  were  three  living  children,  and  issue  of  a 
fourth ;  that  is  to  say,  only  two  younger  children  and  the  issue  of 
a  deceased  younger  child ;  so  that  there  were  only  three  persons 
who,  or  whose  issue,  could  have  taken  if  there  had  been  no 
appointment. 

Under  these  circumstances  it  is  submitted  that  only  £4000  was 
raiseable.  Had  the  power  contained  the  words  "  with  the  pay- 
ment for  any  child  or  children  who,  being  a  son  or  sons,  shall 
attain  twenty-one,  or,  being  a  daughter  or  daughters,  shall  attain 
twenty-one,  or  be  married  under  that  age,"  the  matter  would  have 
been  beyond  all  doubt.  Although  these  words  are  not  present, 
the  true  construction  of  the  settlement,  on  the  whole,  is,  that,  in 
the  events  which  had  happened  when  the  appointment  was  made, 
there  were  only  two  younger  children,  and  the  issue  of  a  third,  that 
is,  only  three  younger  children  within  the  meaning  of  the  power. 
Otherwise,  if  the  power  had  been  to  appoint  £1000  for  each  younger 
child,  and  twenty  had  been  born,  then,  if  nineteen  had  died,  the 
survivor  would  have  taken  £20,000. 

The  trustees  cannot  apply  the  interest  of  a  share  which  does  not 
vest  till  the  grandchild  attains  twenty-one  or  is  married. 

Mr.  Vincent,  for  the  executors  of  the  last  surviving  trustee. 

Sin  James  Bacon,  Y.C. : — 

I  am  much  obliged  to  you,  Mr.  Turner,  for  your  argument,  and 
I  am  very  glad  the  matter  has  not  been  disposed  of  without  argu- 
ment. I  cannot  entertain  the  slightest  doubt  about  the  right  of 
the  Plaintiffs  as  it  is  pleaded.  Your  argument  would  be  to  con- 
strue the  power  by  events  which  have  happened  subsequently  to 
the  creation  of  the  power. 

The  power,  as  I  read  it,  is  originally  a  power  to  charge  without 
regard  to  any  events  which  should  happen,  except  only  the  event 
of  certain  numbers  of  children  coming  into  existence.  The  moment 
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this  event  happens  the  power  is  in  its  full  vigour,  and  that  power  V.-C.  E. 
cannot  be  limited,  controlled,  or  questioned  in  any  degree,  on  the  1871 
ground  that  under  different  states  of  circumstances  different  knapp 
results  would  be  arrived  at — not  even  in  the  extreme  case  which 
you  have  put  of  twenty  children  being  born,  and  each  having 
£1000,  and  so  eating  up  the  whole  estate.  If  that  were  to  happen, 
it  could  only  be  in  consequence  of  the  conveyance  having  been 
improvidently  drawn,  and  due  provision  not  having  been  made  for 
events  which,  in  the  nature  of  things,  might  happen.  It  could 
not  alter  the  force  and  vigour  of  the  power  itself.  Here  the  power, 
as  plainly  as  words  can  make  it,  is  a  power,  in  the  events  which 
have  happened,  to  charge  upon  the  estates  in  question  a  fixed  sum, 
and  that  is  all  that  has  been  done.  Added  to  that  is  a  power  to 
appoint.  That  power  has  been  exercised,  and  not  exceeded.  I 
see  no  reason  arising  either  out  of  the  particulars  of  the  case 
(which  do  not  influence  my  judgment)  or  generally,  why  the  claim 
now  made  by  the  appointees  should  not  prevail  according  to 
the  precise  tenor  of  the  instrument  by  which  the  appointment  is 
made. 

There  will  be  a  declaration  that  the  £5000  was  well  charged 
and  duly  appointed  by  the  several  deeds  in  the  bill  mentioned, 
and  an  order  that  the  trustees  be  at  liberty  to  apply  the  income  of 
the  £500  for  the  maintenance  of  the  infant  child  of  Mrs.  Rogers 
during  her  minority. 
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In  re  BONELLI'S  TELEGEAPH  COMPANY. 


1871 


COLLIE'S  CLAIM. 


Company  —  Agreement  of  Directors  to  remunerate  Agent  —  Informal  Letter  of 
Directors — Powers  of  Directors  not  acting  at  a  Board  Meeting — Liability  of 
Company. 

By  the  articles  of  association  of  a  telegraph  company  it  was  provided  that 
three  directors  should  be  the  quorum  necessary  for  the  transaction  of  busi- 
ness ;  and  the  directors  were  empowered,  in  their  discretion,  to  sell  all  or 
any  one  or  more  of  the  company's  lines  of  telegraph,  grants,  licenses,  powers, 
ways,  way-leases,  easements,  privileges,  engagements,  or  contracts,  or  any 
part  of  its  goodwill,  estate,  property,  or  interest  therein,  upon  such  terms  and 
conditions  as  they  should  deem  expedient ;  and  also  at  their  discretion  to 
appoint  agents ;  any  such  agent  to  be  remunerated  at  the  discretion  of  the 
directors. 

The  company  resolved  to  sell  their  undertaking  to  the  Postmaster-General ; 
and  in  July,  1869,  a  letter  was  written  addressed  to  (7.,  appointing  him  to 
act  as  agent  for  the  directors  in  the  matter  of  the  sale,  and  agreeing  that  if 
he  succeeded  in  obtaining  from  the  Postmaster-General  the  sum  of  £20,000  or 
upwards,  his  commission  should  be  £25  per  cent.  The  letter  concluded  by 
saying :  "  We  engage  to  sign  a  legal  obligation  to  the  above  effect,  when  called 
upon,  and  to  get  the  signatures  of  our  brother  directors."  This  letter  was 
written  in  C.'s  office,  and  there  signed  by  two  of  the  directors  and  handed  to 
C,  who  forwarded  it  to  a  third  director  in  the  country,  by  whom  it  was 
returned  to  C.  confirmed  and  signed  by  himself  and  a  fourth  director.  This 
agreement,  though  not  appearing  to  have  been  resolved  upon  or  confirmed  at 
any  meeting  of  directors,  was  referred  to  at  a  subsequent  meeting  of  share- 
holders, and  not  repudiated ;  but  no  such  legal  obligation  as  referred  to  in 
the  letter  was  executed.  The  sale  having  been  effected  through  C.'s  agency 
for  a  sum  of  more  than  £20,000  : — 

Held,  that  the  agreement  was  not  ultra  vires ;  and  that  though  informal 
according  to  the  internal  regulations  of  the  company,  it  was  binding  against 
the  company  in  favour  of  a  person  dealing  with  them ;  consequently,  that 
C.  was  entitled  to  commission  at  the  rate  of  25  per  cent. 


I  HIS  was  an  adjourned  summons  on  the  part  of  John  William 
Maclure  and  William  Joseph  White,  the  liquidators  of  Bonellis 
Electric  Telegraph  Company,  Limited,  for  the  direction  of  the  Court 
with  reference  to  a  claim  by  Alexander  Collie  against  the  assets  of 
the  company, and  to  adjudicate  on  Mr.  Collies  claim  to  have  a  lien 
on  an  agreement  dated  the  1st  of  December,  1869,  made  between  the 
company  of  the  one  part,  and  Her  Majesty's  Postmaster-General 
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of  the  other  part;  and  also  on  the  purchase-money  of  £22,500 
mentioned  in  the  agreement,  as  payable  by  the  Postmaster-General 
to  the  company,  and  the  claim  of  Mr.  Collie  to  be  paid  thereout  the 
sum  of  £5625  for  commission  in  respect  of  the  said  agreement. 

Bonellis  Company  was  incorporated  under  the  Joint  Stock  Com- 
panies Acts,  1856,  1857,  and  the  powers  of  the  company  were 
afterwards  amended  and  enlarged  by  two  Acts  of  Parliament, 
24  &  25  Yict.  c.  9.2,  and  26  &  27  Vict.  c.  212  (1). 


(1)  The  articles  of  association  bearing 
on  the  present  claim  were  the  follow- 
ing : — 

Art.  104.  "  The  objects,  businesses, 
affairs,  and  concerns  of  this  company, 
of  what  nature  or  kind  soever,  except 
such  parts  thereof  as  shall,  by  the  here- 
inbefore recited  Acts  of  Parliament,  the 
Telegraph  Acty  1863,  the  Companies 
Act,  1862,  or  by  these  presents,  be 
specified  as  part  of  the  duties  of  the 
company  in  meeting  assembled,  shall 
be  entirely  directed  and  governed  by 
the  directors  of  this  company  for  the 
time  being :  Provided  always,  that  no- 
thing in  this  article  contained  shall  take 
away,  or  be  deemed  or  construed  to  take 
away,  the  power  of  the  company  in 
meeting  assembled  to  regulate,  control, 
supervise,  abrogate,  or  annul,  so  far  as 
such  company  legally  may,  any  act, 
deed,  or  resolution  of  the  directors." 

Art.  109.  "  The  continuing  directors 
may  legally  act,  and  these  acts  shall 
be  binding  on  the  company,  notwith- 
standing any  casual  or  other  vacancy 
in  their  body." 

Art.  123.  "  Any  director,  or  the  com- 
pany's secretary  for  the  time  being,  may 
at  any  time,  and  from  time  to  time, 
summon  a  meeting  or  meetings  of  the 
directors,  by  giving  to  each  director 
twenty-four  hours'  notice  of  such  meet- 
ing." 

Art.  124.  "  Three  directors  shall  be 
the  quorum  necessary  for  the  transac- 
tion of  business  at  any  meeting  of  the 
directors." 

2 


Art.  125.  "  The  directors  may  meet 
together  for  the  despatch  of  business, 
adjourn,  and  otherwise  regulate  their 
meetings  as  they  think  fit.  Questions 
arising  at  any  meeting  of  directors  shall 
be  decided  by  a  majority  of  votes,  each 
director  to  have  one  vote ;  and  in  case 
of  an  equality  of  votes  the  chairman 
shall,  in  addition  to  his  own  vote,  have 
a  casting  vote." 

Art.  139.  "The  directors  may  in 
their  discretion,  and  from  time  to  time, 
sell,  dispose  of,  or  transfer,  to  any  one 
or  more  persons,  corporations,  or  com- 
panies whatsoever,  all  or  any  one  or 
more  of  the  company's  lines  of  telegraph 
wires,  grants,  licenses,  powers,  ways, 
way-leases,  easements,  privileges,  en- 
gagements, or  contracts,  or  any  part  of 
its  goodwill,  estate,  property,  or  interest 
therein,  upon  such  terms  and  conditions 
as  the  said  directors  shall  deem  expe- 
dient." 

Art.  145.  "  The  directors  may,  and 
they  are  hereby  authorized  and  em- 
powered, from  time  to  time,  for  the 
purposes  of  the  company,  and  upon  such 
terms  and  conditions  as  they  may  think 
fit,  ....  to  pay  and  allow  any  debts 
or  demands  claimed  from  the  company, 
and,  upon  any  evidence  which  they  shall 
think  proper,  to  adjust,  settle,  compro- 
mise, and  compound  all  debts,  claims, 
demands,  matters,  and  things,  respect- 
ing the  company,  or  the  affairs  or  pro- 
perty thereof,  by  arbitration,  reference, 
opinion  of  counsel,  or  in  any  other 
manner  which  they  shall  judge  reason- 
A2  ^2 
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From  the  affidavit  of  Mr.  Collie  in  support  of  the  claim  the 
following  facts  appeared : — 

The  company  was  not  successful ;  in  the  directors'  report,  dated 
the  10th  of  October,  1867,  the  following  passage  occurred  : — "  By 
the  balance-sheet  it  will  be  seen  that  the  debts  of  the  company 
have  been  reduced  to  the  sum  of  £4062  8s.  5d.  This  has  been 
effected  by  the  directors  making  payments  in  advance  of  all  calls 
due  on  shares  held  by  them.    Since  issuing  the  last  report  the 


able,  and  on  any  terms  which  they  shall 
think  proper.  To  sell,  exchange,  under- 
let, or  otherwise  dispose  of  any  of  the 
property  of  the  company  not  herein- 
before specifically  mentioned.  .  .  . 
And  also  as  to  all  other  matters  as  to 
which  these  presents  are  silent,  to  trans- 
act and  effectuate  the  same  for  and  on 
behalf  of  the  company,  and  as  they  in 
their  discretion  shall  think  best  for  the 
benefit  and  advantage  thereof." 

Art.  156.  "  The  directors  may,  in  order 
to  fully  and  effectually  perform  the 
duties  of  their  office,  or  to  fulfil  or  exe- 
cute any  of  the  general  or  special  powers 
conferred  upon  them  by  these  presents, 
and,  they  are  hereby  empowered,  from 
time  to  time,  at  their  discretion,  to 
exercise  all  such  of  this  company's 
powers  as  are  contained  in  the  herein- 
before recited  Acts  of  Parliament,  or  in 
the  Telegraph  Act,  1863,  or  in  the 
Companies  Act,  1862,  or  in  these 
articles  (except  only  such  of  them  as  are 
therein  declared  to  be  exercised  by  the 
company  only  in  meeting  assembled) ; 
and  also  to  make,  do,  and  execute  all 
such,  deeds,  documents,  matters  and 
things  whatsoever,  and  under  the  com- 
pany's seal  or  otherwise,  as  may  be 
considered  by  them  to  be  expedient  or 
requisite  in  that  behalf." 

Art.  163.  "  The  directors  may  from 
time  to  time,  at  their  discretion,  appoint 
any  person  or  persons  to  be  the  ac- 
credited agent  or  agents  of  the  company 


in  all  or  any  of  the  three  parts  of  the 
United  Kingdom,  or  elsewhere  ;  and  to 
negotiate  and  transact  business  relative 
to  the  objects  of  the  company,  upon 
such  terms  as  the  directors  may  think 
fit,  and  may  delegate  to  such  agent  or 
agents  such  powers  as  the  directors  shall 
think  reasonable,  and  subject  to  such 
conditions,  restrictions,  and  securities  as 
the  directors  shall  impose ;  and  any  such 
agent  shali  be  remunerated,  suspended, 
or  removed  from  such  agency,  or  de- 
prived of  such  powers,  at  the  discrection 
of  the  directors." 

Art.  164.  a  The  directors  may  from 
time  to  time,  and  at  all  times,  appoint, 
employ,  remunerate,  revoke  the  ap- 
pointments of,  or  dismiss,  all  such  elec- 
trical or  other  engineers,  experts,  sur- 
veyors, valuers,  brokers,  agents,  or  other 
persons,  as  they  may  think  necessary 
to  advise  upon,  or  consult  with,  as  to 
the  making,  purchasing,  surveying,  ex- 
amining, or  reporting  upon,  any  pro- 
perty, either  of  the  company  or  any 
existing  or  contemplated  line  of  tele- 
graph, license,  easement,  or  privilege, 
which  may  be  offered  to  the  company, 
or  for  the  acquisition  of  which  the 
directors  may  deem  it  expedient  to  treat. 
And  the  directors  may  allow  and  pay 
out  of  the  company's  funds  to  the  per- 
sons so  employed  such  fee,  salary, 
wages,  commission,  compensation,  or 
remuneration  as  the  directors  may  deem 
reasonable." 
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directors  have  made  various  efforts  to  obtain  additional  capital  to 
carry  out  the  objects  of  the  company,  but  without  success."  It 
appeared  that  the  amount  of  calls  thus  paid  in  advance  was 
£8358. 

The  report  of  the  directors,  dated  the  5th  of  October,  1868, 
contained  the  following  passage  : — "  By  the  balance-sheet  it  will 
be  seen  that  the  financial  position  is  little  changed  since  last  year, 
the  rumour  of  the  intention  of  the  Government  to  take  the  con- 
trol of  the  telegraphs  having  prevented  any  action  on  the  part  of 
the  directors.  This  intention  has  been  carried  into  effect  by  the 
passing  of  the  Telegraph  Act,  1868.  By  the  7th  clause  of  this 
Act  it  is  provided,  that  if  the  Postmaster-General  shall  acquire 
any  one  undertaking,  he  shall,  upon  request  in  writing  of  any 
company  possessing  an  undertaking  incorporated  by  special  Act  of 
Parliament  at  the  time  of  the  passing  of  the  Act,  purchase  the  under- 
taking of  such  company  upon  terms  to  be  settled,  failing  agreement, 
by  arbitration.  The  Postmaster-General  has  purchased  an  under- 
taking under  the  provisions  of  the  Act.  The  system  about  to  be 
adopted  by  the  Government,  and  the  superior  facilities  it  possesses, 
render  it  impossible  for  any  company  to  compete  successfully.  The 
directors,  therefore,  propose  to  take  advantage  of  the  above- 
mentioned  clause." 

On  the  15th  of  October,  1868,  a  special  meeting  of  share- 
holders was  held  at  Manchester,  at  which  a  special  resolution  was 
passed,  which  was  afterwards  confirmed,  "  that  the  direction  be, 
and  are  hereby  empowered,  in  the  name  of  the  company,  to  request 
the  Postmaster-General,  in  writing,  to  purchase  the  undertaking 
of  the  company  on  the  terms  of  the  7th  clause  of  the  Telegraph 
Act,  1868,  and  to  settle  by  agreement  with  the  Postmaster-General 
the  terms  of  such  purchase,  or,  failing  agreement,  to  settle  such 
terms  by  arbitration,  as  provided  by  the  said  clause." 

Mr.  Collie  stated,  from  information  and  belief  (and  the  state- 
ment was  not  denied),  that  in  anticipation  of  the  sale  of  the 
undertaking  to  the  Postmaster-General  the  secretary  to  the  com- 
pany saw  Mr.  Scudamore,  the  secretary  to  the  Post  Office,  and 
mentioned  the  sum  of  £5000  as  the  price  at  which  the  undertaking 
could  probably  be  transferred  to  the  Post  Office :  £5000  being 
rather  more  than  sufficient  to  pay  off  the  company's  debts. 
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In  July,  1869,  one  of  'the  directors  applied  to  Mr.  Collie  to 
undertake  the  negotiation  of  the  sale  to  the  Post  Office ;  and,  on 
the  24th  of  that  month  the  following  letter  was  written  in 
Mr.  Collie's  office,  and  there  signed  by  two  of  the  directors : — 

"  17,  LeadenhaU  Street,  London, 
«  July  24,  1869. 

"  Alexander  Collie,  Esq.,  London. 

"Dear  Sir, — As  directors  of  the  Bonellis  Telegraph  Company, 
Limited,  and  with  full  power  to  act  for  our  brother  directors  in  the 
said  company,  we  hereby  agree  to  pay  you  commission  on  the  gross 
amount  you,  through  your  agent,  may  obtain  from  the  Postmaster- 
General  for  the  sale  to  him  of  the  said  company  on  the  following 
scale :  If  any  sum  under  £10,000  is  got,  £10  per  cent,  will  be 
allowed  to  you.  If  the  sum  got  be  from  £10,000  to  £15,000, 
your  commission  will  be  £15  per  cent.  If  £15,000  to  £20,000  be 
got,  your  commission  will  be  £20  per  cent. ;  and  if  £20,000  or 
upwards,  your  commission  will  be  £25  per  cent.  For  this  com- 
mission you  engage  to  use  your  best  exertions,  through  your  agent, 
to  obtain  a  good  price  for  the  company,  and  you  engage  to  do  this 
free  from  any  expense  to  the  company.  As  the  company  pos- 
sesses no  money  or  funds,  it  is  understood  that  you  are  to  take  all 
the  risk  of  the  expenses  in  connection  with  the  sale.  And  we 
engage  to  sign  a  legal  obligation  to  the  above  effect  when  called 
upon,  and  to  get  the  signatures  of  our  brother  directors  also  to 
the  same. 

"  Yours  truly, 

"  John  W.  Maelure. 
"  Wm.  Hamilton,  jun." 

After  the  letter  had  been  thus  signed,  it  was  forwarded  by 
Mr.  Collie  to  Manchester  in  a  letter  addressed  to  Charles  Stewart, 
Esq.,  a  third  director;  and  on  the  26th  of  July,  Mr.  Stewart 
returned  the  letter  to  Mr.  Collie,  with  the  following  postscript  and 
signatures : — 

"  We  confirm  and  agree  to  the  above. 

"Albert  Cooper. 

"  Manchester,  July  26,  1869.  Chas.  Stewart." 

Mr.  Cooper  was  a  fourth  director,  and  in  the  letter  to  Mr.  Collie 
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inclosing  the  above  Mr.  Stewart  said,  i:  I  have  seen  Mr.  Cooper,    V.-C.  B. 
who  gives  his  assent  and  signature ;  I  do  so  kalso ;  and  enclosed  1871 
you  will  find  a  letter  (from  the  directors  to  you),  with  said  signa- 
tures  attached.    I  telegraphed  to  you  this  morning  to  the  effect  ^egraph 
that  Mr.  Cooper  and  I  agreed,  but  that  I  had  preferred  that  my  Company. 
terms  had  been  accepted.    However,  I  throw  no  obstruction  in  the  Collie'; 
way,  and  heartily  wish  for  success." 

It  appeared  that  the  terms  originally  agreed  upon  with  Mr. 
Stewart  were,  that  the  scale  of  commission  should  be  £20  per 
cent,  and  no  more  upon  any  sum  paid  by  the  Post  Office  amounting 
to  £15,000  and  upwards. 

The  engrossment  of  a  deed,  whereby  the  terms  of  the  above 
agreement  were  to  be  formally  carried  out,  was  prepared,  but  no 
deed  was  ever  executed. 

Mr.  Collie  then  entered  into  negotiations  with  the  Post  Office, 
the  result  of  which  was  that  the  above-mentioned  agreement  of 
the  1st  of  December,  1869,  was  come  to,  whereby  the  Postmaster- 
General  agreed  to  give  the  sum  of  £22,500  for  the  purchase  of  the 
undertaking. 

A  general  meeting  of  the  company  was  held  at  Manchester  on 
Friday,  the  21st  of  January,  1870,  at  which  it  was  resolved  that 
the  undertaking  of  the  company  be  sold  to  the  Postmaster-General 
for  the  sum  of  £22,500 ;  that  the  directors  be  authorized  to  affix 
the  seal  of  the  company  to  the  agreement;  that  the  secretary 
should  be  paid  £600  in  recognition  of  his  past  services,  and  inade- 
quate salary ;  and  that  the  present  directors,  and  the  representa- 
tives of  two  deceased  directors,  should  receive  £1500  as  a  recognition 
of  their  services. 

Mr.  Collie  stated  that  previous  to  the  passing  of  these  resolu- 
tions the  chairman  stated  to  the  meeting  the  terms  of  commission 
which  had  been  agreed  upon  with  him.  Upon  this  some  share- 
holders spoke,  and  made  some  objections  to  the  amount  of  com- 
mission, but  no  motion  was  made  or  resolution  passed  on  the 
subject. 

On  the  12th  of  February,  1870,  an  order  was  made  for  winding 
up  the  company. 

In  cross-examination  Mr.  Collie  stated  that  no  personal  commu- 
nications passed  between  himself  and  the  Post  Office  in  relation  to 
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the  sale.  The  remuneration  claimed  by  him  was  earned  not  only 
for  the  work  done  by  the  agent,  but  for  the  risk  run  by  Mr.  Collie 
personally ;  that  risk  being  pecuniary,  that  is  to  say,  outlay  and 
expenditure.  Mr.  Bompas,  Mr.  Collies  solicitor,  was  the  agent 
referred  to  in  the  letter  of  agreement. 

By  an  order  made  in  the  matter,  dated  the  2nd  of  May,  1871, 
on  the  application  of  the  liquidators  it  was  ordered  that  the  Post- 
master-General be  at  liberty  to  pay  to  the  liquidators  the  sum 
of  £22,500,  together  with  the  sum  of  £500  in  full  of  all  claims 
on  the  part  of  the  company  against  the  Post  master- General  for 
interest,  making  together  £23,000 ;  and  that  upon  such  payment 
being  made  all  proper  parties  should  join  in  and  execute  to  him 
a  proper  deed  of  conveyance  or  assignment  of  the  undertaking ; 
also  that  the  liquidators  should  within  seven  days  after  the  receipt 
by  them  of  the  said  sum  of  £23,000  pay  the  sum  of  £6500  into 
Court  to  the  credit  of  the  matter,  "  The  Account  of  Alexander 
Collies  Claim,"  subject  to  further  order;  and  it  was  further 
ordered  that  the  sum  of  £6500  should  be  invested,  and  the  interest 
accumulated. 


Mr.  Kay,  Q.C.,  and  Mr.  Jackson,  for  the  claimant : — 

The  liquidators'  objection  is  founded  on  this  only,  that  the 
directors  did  not  meet  and  pass  a  formal  resolution  in  the  board- 
room. Although  the  company  have  reaped  the  benefit  of  the 
services  for  which  the  commission  was  agreed  to  be  given,  the 
liquidators  repudiate  payment  on  the  ground  that  the  directors 
omitted  to  do  something  which,  as  between  themselves  only,  they 
ought  to  have  done. 

But  the  company  have  by  their  acts  "  adopted  and  ratified  "  the 
contract  within  the  meaning  of  Lord  Campbell's  judgment  in  Beuter 
v.  'Electric  Telegraph  Company  (1).  The  contract  was  within  the 
proper  business  of  the  company,  and  being  so,  if  known  to  the 
directors,  it  is  binding  on  the  company.  If  informal,  it  is  not  so 
against  Mr.  Collie.  Any  matters  which  relate  to  the  internal 
management  of  the  company  with  reference  to  the  agreements 
they  enter  into  need  not  be  looked  into  by  the  outside  parties  to 
those  agreements,  if  the  agreements  are  ex  facie  good.  Here  there 
(1)  6  E.  &  B.  341,  348. 
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is  no  evidence  before  the  Court  to  shew  that  the  directors  did  not     V.-C.  B. 
formally  meet  after,  or  even  before,  the  date  of  the  agreement  and  1871 
regularly  adopt  it.  Certain  it  is  they  all  knew  of  it,  and  substantially      jn  re 
•Woved  it.  TeiSbaph 

The  contract  was  signed  by  persons  "  acting  under  the  express  Company. 
or  implied  authority  of  the  company,"  within  sect.  37  of  the  Collie' 
Companies  Act,  1867  (30  &  31  Vict.  c.  131). 

As  to  the  presumption  of  law  that  directors  have  power  to  bind 
a  company,  we  refer  to  Totterclell  v.  Fareham  Brick  and  Tile  Com- 
pany  (1) ;  Bargate  v.  Shortridge  (2)  ;  In  re  Barneys  Banking  Com- 
pany (3)  ;  In  re  County  Life  Assurance  Company^) ;  and  Agar 
v.  Athenseum  Life  Assurance  Society  (5). 

The  case  of  B'Arcy  v.  Tamar  Raihvay  Company  (6)  will  be  cited 
against  Mr.  Collie's  claim.  In  that  case  an  old  debt  was  due  from 
the  company  to  the  Plaintiff,  who  was  their  engineer.  For  this 
old  debt  they  gave  him  a  bond,  upon  which  he  sued  them,  and 
they  pleaded  non  est  factum,  on  the  ground  that  the  secretary,  who 
affixed  the  seal,  had  no  -power  to  do  so.  Thus  the  question  was 
only  as  to  the  remedy,  whether  the  debt  was  by  simple  contract  or 
by  specialty ;  and  Bramivell,  B.,  in  giving  judgment,  observed 
that  the  presumption  always  is  that  the  seal  to  a  company's  bond 
has  been  properly  affixed.  But  in  that  instance  it  had  been  shewn 
affirmatively  that  the  seal  was  not  properly  affixed.  In  this  case, 
the  company  is  not  a  railway,  but  a  trading  company  ;  and  if  in 
B'Arcy  v.  Tamar  Railway  Company  the  company  had  not  been 
allowed  to  prove  the  truth  of  their  plea,  it  is  plain  the  result  would 
have  been  otherwise. 

[They  also  referred  to  Lindley  on  Partnership  (7).] 

Mr.  Fry,  Q.C.,  and  Mr.  Kekewich,  for  the  liquidators  : — 
Mr.  Collie  is  entitled  to  only  a  quantum  meruit  for  his  services. 

His  only  merit  is  that  he  selected  and  set  to  work  a  very  able 

solicitor. 

The  agreement  was  ultra  vires  ;  and  there  was  no  authority  on 
the  part  of  the  directors  to  enter  into  it. 

(1)  Law  Eep.  1  C.  P.  674.  (4)  Law  Eep.  5  Ch.  288. 

(2)  5  H.  L.  C.  297,  318.  (5)  3  C.  13.  (N.S.)  725. 

(3)  Law  Eep.  3  Ch.  105.  (6)  Law  Rep.  2  Ex.  158. 

(7)  2nd  Ed.  251. 
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It  has  been  said  that  there  is  no  magic  in  four  men  meeting  in 
a  room.  Then  why  was  the  machinery  of  board  meetings  con- 
trived? Surely  because  it  was  believed  that  some  advantage 
would  arise  from  deliberation  in  common.  The  company  are 
entitled  to  the  collective  wisdom  of  the  three  directors. 

The  articles  provide  (123)  for  the  summoning  of  meetings  by  the 
directors  or  secretary,  and  it  is  provided  (124)  that  three  directors 
shall  be  the  quorum  necessary  for  the  transaction  of  business.  The 
directors  are  empowered  (139)  "  in  their  discretion  "  to  sell.  But 
how  are  they  to  exercise  their  discretion  ?  Surely  only  in  the  way 
recognised  by  the  articles.  The  article  does  not  contemplate  a 
sale  and  handing  over  of  the  whole  business  of  the  concern.  So 
the  power  to  appoint  agents  (163)  is  discretionary,  but  the  discretion 
is  to  be  formally  and  regularly  exercised. 

Then,  was  this  agreement  made  with  sufficient  regularity  to  bind 
the  company  ?  A  stranger  who  takes  documents  which  are  prima 
facie  good  is  not  put  upon  inquiry.  But  what  did  this  letter 
say  ?  "  We  engage  to  sign  a  legal  obligation,  and  to  get  the 
signatures  of  our  brother  directors  also."  No  legal  obligation  ever 
was  signed  by  the  directors ;  and  as  to  the  moral  obligation,  it  is 
proportionate  only  to  the  amount  of  services,  which  in  this  case 
has  been  practically  nothing.  An  agent  who  is  content  to  rely  on 
a  letter  without  having  it  confirmed  by  the  resolution  of  a  board 
meeting,  must  take  the  consequences. 

Lindley  on  Partnership  (1)  has  been  referred  to;  but  in  the 
Addenda  to  that  work  attention  is  called  (2)  to  the  case  of  D'Arcy 
v.  Tamar  Railway  Company  (3),  which  materially  alters  previous 
conceptions  of  what  the  law  is  on  these  matters. 

In  Beater  v.  Electric  Telegraph  Company  (4)  the  agreement,  which 
was  by  parol  with  the  chairman  alone,  was  held  to  have  been 
ratified  by  the  acts  of  the  company,  amongst  which  was  an  actual 
payment  of  money  to  the  claimant. 

The  matter  is  not  carried  further  by  the  Companies  Act,  1867, 
which,  moreover,  only  applies  to  companies  incorporated  by  regis- 
tration under  the  Act  of  1862. 

The  other  cases  cited  may  be  distinguished. 


(1)  Page  251. 

(2)  Page  lxxx. 


(3)  Law  Eep.  2  Ex.  158. 

(4)  6  E.  &  B.  341. 
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Sir  James  Bacon,  V.C. :—  v.-c.  B. 

This  is  certainly  a  very  singular  case.    The  circumstances  are 
not  in  dispute.  It  is  not  in  dispute  that  Bonellis  Telegraph  Company      J»  *•« 

•  1-1  mi       T  BoNELLl'S 

were  in  a  state  of  rum  and  insolvency.  Ihe  directors,  whatever  Telegraph 
their  powers  were,  were  to  manage  the  affairs  of  the  company  in  CoMFANY- 
general  terms ;  and  they  had  to  manage  such  affairs  as  I  have  ^LL"Bj's 

described — affairs  which  appear  to  have  been  in  utter  ruin  and   

insolvency. 

The  Telegraph  Act  having  been  passed,  an  opportunity  or  a  chance 
presented  itself  that,  by  selling  to  the  Government,  they  could  get 
back  some  of  their  capital,  and  provide  some  means  for  paying 
their  debts,  which  were  burdensome.  Then  an  accident  presented 
to  them  Mr.  Collie.  They  were  prepared  to  sell  for  £5000,  and 
would,  for  anything  that  appears,  have  been  very  glad  to  get  it. 
Then  Mr.  Collie,  being — no  matter  by  what  means — introduced  to 
their  notice  and  acquaintance,  suggests  that  he  can  make  a  better 
bargain  for  them.  They  very  readily  agree  to  accept  his  services. 
They,  in  very  distinct  term's,  agree  what  shall  be  the  remuneration 
paid  to  him  if  he  does  make  a  better  bargain.  His  reward  to  be 
proportionate  to  the  amount  he  obtains.  The  matter  goes  on  upon 
that  footing  ;  and  after  the  introduction  of  Mr.  Collie — as  he  says, 
by  his  means — as  is  suggested  on  the  other  side,  not  by  his  means, 
but  by  some  other  means,  though  of  that  there  is  no  evidence — at 
all  events,  after  Mr.  Collie  has  taken  the  matter  in  hand,  the 
negotiations  with  the  Postmaster-General  proceed  to  a  termina- 
tion, and  he  procures  for  this  company,  which  had  a  very  indistinct 
prospect  of  getting  £5000,  £22,500  for  the  purchase  of  all  their 
assets  and  estate  in  the  world,  and  they  have  received  the  money. 

The  question  for  the  Court  simply  is,  whether  Mr.  Collie,  having 
thus  exerted  himself,  and  upon  the  terms  specified  in  a  certain 
agreement  which  is  referred  to,  is  entitled  to  have  that  which  the 
directors  agreed  to  give  him  if  he  succeeded.  The  official  liqui- 
dators say  that,  in  the  discharge  of  their  duty  to  the  shareholders 
(creditors  are  out  of  the  question,  for  there  is  enough  to  pay  them 
over  and  over  again),  they  are  bound  to  resist  this  claim,  and  they 
have  been  advised  that  by  law  they  can  resist  it ;  and  in  that  shape 
the  question  comes .  before  the  Court.  It  is  admitted  by  the  offi- 
cial liquidators  that  Mr.  Collie,  whose  services  to  some  extent  are 
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acknowledged — not  to  the  extent  to  which  he  puts  it  upon  his  agree- 
ment, but  to  some  extent — may  be  entitled,  and  is  entitled,  to  a 
quantum  meruit  for  all  that  he  has  done  for  the  company  ;  and  so 
much,  with  an  affectation  of  great  liberality,  the  official  liquidators 
are  willing  to  concede  to  him.  But  that  is  purely  gratuitous 
liberality  on  their  part,  for  they  have  argued  the  case  at  the  Bar 
as  if  there  was  no  validity  whatever  in  the  agreement,  and  as  if 
there  was  no  claim  that  could  be  legally  enforced  against  the 
company.  If  that  is  so,  I  do  not  know  that  it  is  any  part  of  the 
official  liquidators'  duty  to  give  away  the  company's  money  on 
any  notion  of  generosity  which  they  may  entertain  ;  but,  how- 
ever, that  is  the  way  they  have  stated  it,  and  they  have  admitted 
that  to  a  quantum  meruit  at  least  —  or  at  most,  as  they  say — 
Mr.  Collie  is  entitled. 

The  first  question  argued  is,  that  the  agreement  in  question  is 
ultra  vires — that  the  directors  had  no  right  whatever  to  enter  into 
any  such  agreement.  The  articles  have  been  referred  to ;  they  are 
very  distinct  and  clear  in  their  expression,  and  in  their  operation 
and  meaning.  I  will  not  refer  to  them  in  detail,  because  it  is 
unnecessary,  as  they  have  been  read  many  times  during  the  argu- 
ment ;  but  I  refer  particularly  to  Articles  104, 139,  145,  156,  163, 
and  164,  which  present  this  state  of  circumstances :  the  directors 
have  the  entire  power  over  all  the  affairs  of  the  company,  except 
only  such  as  are  specially  excepted,  and  upon  which  no  question 
now  turns  ;  they  are  at  liberty  to  buy,  to  lease,  or  sell,  all  or  any 
part  of  the  estate,  assets,  interests,  and  effects  of  the  company,  in 
terms  as  wide  as  can  well  be  conceived,  at  their  mere  discretion. 
That  it  might  be  found  expedient  to  sell  the  company,  block  and 
stock,  cannot  be  doubted  upon  reading  the  articles  of  association. 
So  to  sell  it  was  one  of  the  powers  delegated  to  the  discre- 
tion of  the  directors.  The  directors,  if  it  had  been  a  flourishing 
company,  might  have  exercised  this  power ;  and  that  they  not  only 
might,  but  ought  to  exercise  this  power,  is  abundantly  clear  when 
the  circumstances  of  the  company  are  taken  into  consideration. 

But  it  does  not  rest  there.  If  there  had  been  any  doubt — and 
I  entertain  no  doubt  whatever — about  the  authority  of  the  directors 
under  the  articles  of  association,  it  would  be  entirely  removed  by 
what  took  place  in  October,  1868.    The  report  which  is  then 
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made  by  the  directors  of  the  company  is  worth  looking  at.    They     V.-U  u. 
shew,  by  the  balance-sheet,  that  the  financial  position  of  the  isti 
company  is  little  changed,  the  rumour  of  the  intention  of  the 
Government  to  take  the  control  of  the  telegraphs  having  pre- 
vented any  proceeding  on  the  part  of  the  directors,  who  had  before  Company 
tried  to  increase  their  capital,  and  had  failed  to  do  so.    They  can  Colliic's 
not  go  on  without  an  increased  capital,  and  they  excuse  them- 
selves for  having  done  nothing  since  their  last  report  by  mentioning 
the  rumour  of  the  intention  of  the  Government  to  take  the  tele- 
graphs.   They  go  on  to  say  that  that  intention  has  been  carried 
into  effect ;  and  they  quote  the  7th  clause  of  the  Telegraph  Act, 
1868.    Then  the  report  says :  "  The  system  about  to  be  adopted 
by  the  Government,  and  the  superior  facilities  it  possesses,  render 
it  impossible  for  any  company  to  compete  successfully ;  the  direc- 
tors, therefore,  propose  to  take  advantage  of  the  above-mentioned 
clause."    So  that,  in  addition  to  the  embarrassment  occasioned  by 
what  they  call  their  financial  position — which  means  insolvency 
— there  was  this  other,  that'  they  were  to  have  rivals  in  the  shape 
of  the  Government,  against  whom  by  no  kind  of  competition  could 
the  existing  company  hope  to  succeed. 

Then  at  a  meeting  in  October,  1868,  made  special  for  this 
express  purpose,  a  resolution  was  proposed  for  adoption  and  con- 
firmation at  a  subsequent  special  meeting,  and  the  shareholders 
were  requested  to  attend  in  the  usual  way.  The  resolution  pro- 
posed, and  which  was  ultimately  carried,  was :  "  That  the  directors 
be  and  are  hereby  empowered  in  the  name  of  the  company  to 
request  the  Postmaster-General,  in  writing,  to  purchase  the 
undertaking  of  the  company  on  the  terms  of  the  7th  clause  of  the 
Telegraph  Act,  1868,  and  to  settle  by  agreement  with  the  Post- 
master-General the  terms  of  such  purchase ;  or,  failing  agreement, 
to  settle  such  terms  by  arbitration,  "  as  provided  by  the  clause." 
Now,  if  there  were,  as  I  have  said,  any  doubt  as  to  the  powers 
in  the  directors  to  enter  into  a  contract  under  the  Telegraph  Act 
with  the  Postmaster-General,  that  doubt  must  be  wholly  removed 
by  the  terms  of  this  resolution.  Nothing  can  be  wider  in  its 
operation  than  the  words  which  are  here  used,  "  to  request  the 
Postmaster-General  to  purchase,"  and  "  to  settle  by  agreement  the 
terms  of  such  purchase."    That  is  in  October,  1868. 
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Then,  armed  with  those  powers  conferred  by  the  resolution,  in 
addition  to  the  powers  which  they  had  under  the  articles,  the 
directors,  I  suppose,  did  something.  What  they  did  does  not  very 
clearly  appear,  but  they  came  into  contact  with  Mr.  Collie.  Now, 
is  there  any  general  ground  for  saying  that  the  directors  are  not 
empowered,  either  by  the  resolution  or  under  the  articles,  or  by 
both  together,  to  sell  out  and  out,  on  the  best  terms  that  they  can 
make  with  the  Postmaster-General,  everything  that  belonged  to 
this  company  ?  In  my  opinion,  there  is  no  such  doubt.  Then,  if 
they  are  empowered  to  sell  by  this  resolution,  where  are  any  of  the 
powers  contained  in  the  articles  taken  away  from  them  or  abridged  ? 
In  order  to  effect  that  resolution,  they  must  have  all  the  powers 
which  the  articles  confer  upon  them,  and  with  these  combined 
powers  the  arrangement  with  Mr.  Collie  is  entered  into.  Then 
the  argument  of  ultra  vires,  in  my  opinion,  has  no  place  whatever 
in  the  case.  The  authority  and  the  right  of  the  directors  to  do 
this  thing  cannot  be  questioned. 

Then  it  is  said  that  the  formal  authority  to  enter  into  the 
agreement  was  wanting,  for  that  the  article  providing  that  the  acts 
of  directors  shall  be  binding  means  that  they'shall  act  in  their 
"  combined  wisdom ;"  and  that  nothing  shall  be  valid  that  is  not 
done  by  three  of  them  together. 

Now,  first  of  all,  there  is  no  such  thing  said  in  the  articles.  I 
quite  agree  that  the  "  combined  wisdom  "  is  required  in  this  sense, 
that  they  must  all  be  of  one  mind.  But  I  do  not  know  that 
it  is  necessary  they  shall  all  meet  in  one  place.  I  can  conceive  a 
great  many  circumstances,  which  I  do  not  say  happened  in  this  case, 
but  which  may  happen  in  any  case,  where  the  actual  presence  of 
the  three  directors  cannot  be  procured,  but  where  their  combination 
can  be  most  effectually  secured  by  correspondence,  by  transmission 
of  messages,  or  by  other  means  which  may  be  resorted  to.  If 
you  are  satisfied  that  the  persons  whose  concurrence  is  necessary 
to  give  validity  to  the  act  did  so  concur,  with  full  knowledge  of  all 
that  they  were  doing,  in  my  opinion  the  terms  of  the  law  are  fully 
satisfied,  and  it  is  not  necessary  that  whatever  is  done  by  directors 
should  be  done  under  some  roof,  in  some  place,  Where  they  are  all 
three  assembled. 

That  is  really  the  only  objection  that  has  been  taken  on  this 
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part  of  the  case.  It  is  said  that  two  of  these  gentlemen  were  in 
London  when  the  terms  of  the  agreement  providing  for  Mr.  Collies 
remuneration  were  settled  as  between  them  and  him ;  that  they 
were  communicated  to  the  other  gentleman  at  Manchester,  who 
was  not  a  stranger  to  the  subject,  as  it  appears.  It  had  been  the 
subject  of  previous  consideration,  negotiation,  and  discussion  at 
least.  It  is  commuuicated  to  him  ;  and,  with  some  reluctance  it  is 
true — no  other  reluctance  than  that  which  every  man  who  may  be 
in  a  minority  may  be  said  to  feel — Mr.  Stewart  gives  up  the 
objection  that  he  once  had,  and  concurs  completely  and  absolutely 
in  the  agreement  which  his  two  colleagues  in  London  had  already 
come  to.  Then  it  is  said  that  this  is  contrary  to  the  law.  Many 
cases  were  referred  to  upon  the  general  proposition,  that  where  an 
agreement  has  been  entered  into  for  the  benefit  of  a  company, 
although  everything  required  may  not  have  been  strictly  pursued, 
if  the  company  has  had  the  benefit  of  it,  they  are  bound  by  it. 
Other  cases  have  been  referred  to,  where  it  was  held  that  a  person 
dealing  with  a  company  is  hot  bound  to  see  that  every  formality 
prescribed  by  the  articles  has  been  actually  performed,  but  that  all 
things  have  been  rightly  done  when  the  person  dealing  with  the 
company  has  no  notice  that  they  have  not  been  rightly  done. 
Those  cases  establish  principles  which  nobody  would  now  think 
of  questioning. 

But  the  case  of  D'Arcy  v.  Tamar  Bailway  Company  (1)  was  re- 
ferred to  by  the  other  side  somewhat  triumphantly,  if  I  may  so  say, 
for  the  purpose  of  shewing  that  an  agreement  or  a  contract  made  by 
a  company,  not  in  the  form  prescribed  by  the  rules,  is  not  binding 
upon  the  company.  In  my  opinion  it  proves  no  such  thing.  The 
rules  are  made  obviously  and  intentionally  to  protect  the  company 
against  frauds  or  malpractices,  or  excess  of  that  authority  which 
they  delegate  to  the  directors.  It  is  for  their  protection  alone 
that  these  rules  are  established.  If  in  any  case  it  is  shewn  that 
the  company  is  prejudiced  by  the  infraction,  violation,  or  neglect 
of  these  rules,  there  arises  a  case  in  which  the  company  may  say, 
"  We  are  not  bound  by  this  transaction,"  and  submit  that  question 
to  the  Court.  But  the  case  of  D'Arcy  v.  Tamar  Bailway  Com- 
pany was  of  a  totally  different  kind.  It  is  a  common  law  case, 
(1)  Law  Eep.  2  Ex.  158. 
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decided  upon  common  law  pleadings.  There  the  action  was  an 
action  of  debt  upon  a  bond  under  the  seal  of  the  company,  the 
plea  was  non  est  factum,  and  under  that  plea  it  was,  of  course, 
competent  to  the  company  to  prove  the  truth  of  the  plea.  They 
did  prove  it  conclusively.  There  could  be  no  valid  bond  in  that 
case  unless  the  seal  of  the  company  was  affixed  to  it ;  and  the 
seal  appeared  to  be  so  affixed.  The  seal  could  not  be  lawfully 
affixed  but  by  the  direction  of  the  three  directors ;  and  it  was 
proved  beyond  question  that  the  seal  had  been  affixed  when  only 
two  directors,  and  not  three,  had  given  any  kind  of  authority  for  it. 
The  authority  of  the  third  was  obtained  at  a  later  period,  and 
upon  the  plainest  principles  of  common  law  pleading  there  could 
be  only  one  way  of  dealing  with  the  case.  It  is  true  that  the 
judges  in  D'Arcy  v.  Tamar  Railway  Company  (1)  did,  though  not 
necessarily  for  the  purpose  of  decision,  say  that  what  the  law 
required  was,  that  there  should  be  the  combined  action  of  at  least 
three  directors  before  the  seal  could  be  affixed  to  a  bond.  Similar 
expressions  have  been  made  use  of  in  this  argument  for  the  pur- 
pose of  insisting  that  unless  the  three  directors  were  actually 
present  bodily,  conferring  together,  and  concurring  in  a  resolu- 
tion, there  was  no  authority  to  enter  into  the  agreement.  I  cannot 
think  that  that  is  so.  I  find  the  "  combined  wisdom  "  applied  to 
the  agreement ;  I  find  the  concurrence  of  the  three  directors  ;  I 
find  that  neither  then  nor  now  do  they  or  either  of  them  express 
any  doubt  upon  that  subject.  They  have  not  been  examined,  and 
the  fact  remains  therefore,  I  think,  distinctly  proved,  that  they  did 
concur  in  this  agreement ;  that  they  did,  by  their  combined  deli- 
berations give  full  validity  to  it;  and  I  have  said  that  I  think  that 
they  had  power  to  enter  into  an  agreement  to  sell  under  the 
resolution  as  they  had  under  the  rules. 

Well,  then,  it  is  said  that  the  quantum  meruit  is  open  to  question ; 
and  if  I  had  heard  any  evidence  upon  that  subject,  I  should  know 
better  how  to  deal  with  it  than  I  do  at  present ;  because  beyond 
the  mere  insinuation — the  mere  suggestion  that  it  is  Mr.  Bompas 
who  is  entitled  to  the  reward,  and  not  Mr.  Collie  (for  which  I  can 
find  no  ground  whatever),  I  have  heard  nothing  to  impeach  the 
amount  of  quantum  meruit  as  it  appears  in  the  agreement.  Mr. 
(1)  Law  Hep.  2  Ex.  158. 
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Collie  was,  of  course,  not  expected  to  act  by  himself.    It  seems  he     V.-C.  B. 
selected  a  gentleman  who  had  attained  a  certain  celebrity  from  5871 
his  negotiations  with  the  Postmaster-General.    As  Mr.  Jackson      in  re 
told  us,  the  moment  Mr.  Bompas  presented  himself,  all  Mr.  Scuda-  telegraph 
mores  objections  and  doubts  were  removed, and  he  at  once  yielded  Company. 
to  the  demand  made  upon  him.    How  could  Mr.  Collie  act  without  Collie's 
employing  some  other  person  ?    Mr.  Collie's  case  is,  that  he  em-  — —  ' 
ployed,  not  only  that  agent,  but  many  others,  at  very  considerable 
cost.    The  amount  of  his  expenditure  is  not  suggested,  there  is 
only  a  general  statement.    If  I  am  asked  to  deal  with  this  question 
of  quantum  meruit,  I  must  approach  it  as  it  would  be  approached 
by  a  jury  who  had  to  decide  it.    Then  what  would  a  jury  have  to 
consider  ?    It  would  be  said  by  the  counsel  for  the  claimant,  "  This 
is  a  case  of  salvage ;  this  is  a  case  in  which,  the  ship  being  in  the 
utmost  danger,  by  the  exertions  of  this  salvor  the  ship  and  tackle 
and  freight  and  cargo  are  saved  ;  the  ship  is  brought  into  port,  and 
the  cargo  sold  advantageously ;  all  that  was  danger  turns  out  to 
be  pure  and  unmixed  prosperity ;  and  all  this  has  been  done  by 
the  exertions  of  this  man."    Well  then,  if  I  were  to  look  to  the 
agreement  on  the  question  of  quantum  meruit,  I  cannot  think  that 
the  sum  he  claims  is  an  unreasonable  one  ;  I  could  not  say,  if  he  were 
the  salvor  of  a  ship  at  sea,  that  it  would  be  an  unreasonable  one. 
But  I  am  not  driven  to  any  such  guessing  about  it  as  a  jury  would 
be.    I  find  that,  by  a  valid,  binding  agreement,  the  amount  of 
compensation  was  plainly  and  distinctly  fixed,  and  reasonably  and 
properly  fixed,  considering  the  speculative  nature  of  the  engage- 
ment, and  that  it  points  out  exactly  what  amount  the  salvor  is  to 
receive.    Looking  at  it,  therefore,  whether  as  an  agreement  bind- 
ing in  its  terms  respecting  the  25  per  cent.,  or  treating  it  only 
as  a  case  of  quantum  meruit,  the  amount  of  which  I  am  to  find 
out  I  for  myself,  I  have  not  the  slightest  difficulty  in  coming 
to  the  conclusion  that  this  gentleman  is  entitled,  in  all  justice, 
reason,  and  fairness,  to  the  full  amount  which  he  claims  under 
his  agreement,  and  that  the  liquidators  are  bound  to  admit  that 
claim. 

The  costs  of  the  liquidators  must  be  allowed  out  of  the  estate. 


Mr.  Jackson  submitted  that  as  the  Postmaster- General  had  paid 
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interest  on  the  £22,500,  the  claimant  was  entitled  to  his  proportion 
of  such  interest. 

Mr.  Fry  objected. 

Sir  James  Bacon,  V.C. : — 

The  claimant  is  entitled  to  a  fourth  part  of  the  interest  on  the 
sum  which  but  for  you  he  would  have  received  ;  and  which  interest 
he  might  have  made. 

I  omitted  to  observe  upon  the  resolution  of  the  meeting,  when — 
the  shareholders  being  assembled,  and  having  to  deal  with  this 
£22,500 — although  the  question  of  Mr.  Collies  remuneration  seems 
to  have  been  touched,  it  was  but  very  slightly  alluded  to,  and  seems 
to  have  made  no  impression.  There  was  then  an  opportunity  of 
disputing  the  resolution,  if  anybody  had  been  disposed  to  do  so ; 
but  nobody  did  dispute  it ;  and  not  only  did  nobody  dispute  it, 
but  the  meeting  were  so  exuberant  in  their  rejoicings  at  the  suc- 
cessful result  to  which  Mr.  Collie's  exertions  had  arrived,  that  they 
paid  their  secretary,  I  dare  say,  not  more  than  he  ought  to  have 
received ;  and  distributed  amongst  the  directors,  dead  and  alive, 
the  sum  of  £1500. 

Solicitors  for  the  Liquidators :  Messrs.  Mackenzie,  Trinder,  &  Co. 
Solicitors  for  the  Claimant :  Messrs.  Bischoff,  Bompas,  &  Bischoff. 


V.-C.  B.    ATTORNEY-GENERAL  v.  CORPORATION  OF  HALIFAX. 

i^Zi  Practice — Information —  Costs. 

June  1. 

— —  1.  The  costs  of  proceedings  before  the  Attorney- General,  for  the  purpose 

of  obtaining  his  fiat  for  the  filing  of  an  information,  rendered  necessary  by  the 
opposition  (unsuccessfully)  raised  by  the  Defendants,  are  costs  of  the  cause 
payable  by  Defendants  under  a  decree  directing  payment  to  Plaintiffs  of  their 
costs  of  the  suit  and  of  the  information. 

2.  Pending  their  appeal  from  a  decree  against  them  in  a  suit  by  informa- 
tion and  bill,  the  Defendants,  with  the  view  of  influencing  the  result  of  the 
appeal,  presented  a  memorial  praying  the  Attorney-General  to  withdaw  his 
fiat.  The  Plaintiffs  presented  a  counter-memorial,  and  on  hearing  both 
parties,  the  Attorney-General  refused  to  withdraw  his  fiat.  Defendants  sub- 
sequently obtained  leave  to  withdraw  their  appeal  on  payment  to  Plaintiffs  of 
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such  costs  as  Plaintiffs  would  have  been  entitled  to  receive  if  the  appeal  had  V.-O.  B. 
been  dismissed  with 


1871 

Held,  that  the  costs  of  the  proceedings  before  the  Attorney-General,  pending 


the  appeal,  were  costs  in  the  cause  payable  by  the  Defendants.  Attorney- 
General 

ThIS  was  an  adjourned  summons  on  behalf  of  the  Informant  and  Corporation 
Plaintiffs  for  a  reference  back  to  the  Taxing  Master  to  review  his  0F  ALIFAX> 
taxation  of  the  Informant  and  Plaintiffs'  bills  of  costs,  disallowing 
the  following  particulars  : — 

(1)  The  costs,  charges,  and  expenses  of  the  Informant  and 
Plaintiffs  incurred  of  and  in  relation  to  the  obtaining  from  the 
Attorney-General  his  fiat  for  the  filing  of  the  information ;  and  (2) 
the  costs,  charges,  and  expenses  of  and  incident  to  the  application 
by  memorial  of  the  Defendants  to  the  Attorney-General  to  with- 
draw his  fiat  in  the  matter  of  the  information,  and  the  subsequent 
hearing  of  the  memorial  and  counter-memorial  of  the  Informant 
and  Plaintiffs  by  the  Attorney-General. 

The  information  and  bill  were  filed  on  the  15th  of  May,  1869, 
for  the  purpose  of  restraining  the  Defendants,  the  Corporation  of 
Halifax,  from  pouring  the  sewage  of  the  borough  into  the  Hebble 
Brook,  which  flows  past  the  property  of  the  Plaintiffs,  so  as  to  cause 
a  public  nuisance  to  the  inhabitants  of  the  district,  and  a  private 
injury  to  the  Plaintiffs  as  riparian  owners. 

A  copy  of  the  draft  bill  and  information  was  lodged  with  the 
Attorney-General  on  the  26th  of  April,  1869,  and  referred  in  the 
usual  course  to  the  solicitors  of  the  Attorney-General.  On  the  7th 
of  May  a  memorial  was  presented  by  the  town  clerk  of  Halifax, 
praying  the  Attorney-General  to  withhold  his  fiat. 

The  matter  was  fully  investigated  before  the  Attorney-General 
and  his  equity  counsel  upon  the  question  of  public  nuisance,  and 
after  hearing  the  town  clerk  and  counsel  for  the  Plaintiffs,  and 
reading  the  certificated  reports,  statements,  and  memorials  of  the 
inhabitants,  the  Attorney-General  granted  his  fiat. 

On  the  8th  of  July,  1869,  upon  the  cause  coming  on  to  be  heard, 
Tice-Chancellor  James  made  a  decree  restraining  the  Defendants 
from  causing  or  permitting  any  new  outfall  into  the  Hebble  Brook, 
and  from  and  after  the  1st  of  June,  1870,  from  causing  or  per- 
mitting the  sewage  of  the  borough  to  pass  into  the  brook  unless 
and  until  the  same  should  be  sufficiently  purified  and  deodorised  ; 
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1871  costs  of  this  suit  and  of  the  information,  to  be  taxed  by  the  Taxing 

Attorney-  Master. 

General       rpjie  J3efenciants  presented  a  petition  of  appeal  against  this 

Corporation  decree,  and,  pending  the  appeal,  the  town  clerk  of  Halifax  pre- 
op  Halifax.  -it*  n  . 

  sented  another  memorial  to  the  Attorney-General,  stating:  "A 

Petition  for  rehearing  has  been  presented,  which  it  is  confidently 

expected  will  be  successful  in  removing  the  immediate  restraint, 

especially  if  you  hold  the  opinion  that  your  functions  as  informant 

are  no  longer  needed,"  and  praying  that  he  would  be  pleased  to 

direct  the  withdrawal  of  the  fiat. 

On  the  19th  of  November,  1869,  the  Attorney-Greneral  gave  the 
Plaintiffs  notice  of  the  memorial,  with  an  appointment  to  hear  botli 
the  Plaintiffs  and  Defendants  upon  it.  On  the  26th  of  November  the 
Plaintiffs  presented  a  counter-memorial,  submitting  that  the  me- 
morial of  the  Defendants  was  an  attempt  to  obtain  a  rehearing  of 
the  case  before  the  Attorney-General,  that  it  was  a  course  altogether 
without  precedent,  and  would  throw  considerable  additional  expense 
upon  the  relators.  It  was  also  submitted  that  as  the  Attorney- 
General  had  no  jurisdiction  to  make  any  adverse  order  as  to  costs 
on  the  corporation,  even  should  he  come  to  the  conclusion  not  to 
interfere  on  their  behalf,  the  corporation,  as  a  preliminary  to  any 
hearing  of  the  case  before  the  Attorney-General,  should  enter  into 
such  binding  contract  as  could  be  legally  enforced  to  pay  to  the 
relators  all  the  costs  and  expenses  of  and  incidental  to  or  caused 
by  the  application,  whatever  might  be  its  result. 

The  Attorney-General  was  attended  by  counsel  on  both  sides  on 
the  30th  of  November,  1869,  and,  after  hearing  the  arguments,  he 
stated  that  it  was  quite  clear  to  him  that  he  could  not  accede  to 
the  application  of  the  Defendants.  On  the  question  of  the  costs  of 
the  application  being  mentioned  to  him,  the  Attorney-General  said 
that  he  had  no  power,  and  that  the  Court  must  deal  with  them. 

The  Defendants  subsequently  obtained  leave,  upon  motion,  to 
withdraw  their  petition  of  appeal  upon  the  terms  of  paying  to  the 
Plaintiffs  such  costs1  as  the  Plaintiffs  would  have  been  entitled  to 
receive  from  the  Defendants  if  the  Petition  of  appeal  had  been  on 
the  day  of  the  hearing  dismissed  with  costs,  and  also  the  costs  of 
the  motion. 
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In  taxing  the  costs  of  the  information  and  suit  as  between  party  V.-C.  B. 

and  party,  the  Taxing  Master  had  disallowed  all  the  items  relating  1871 

to  the  proceedings  before  the  Attorney-General  prior  to  his  giving  Attorney- 

his  fiat  to  the  information,  "  such  proceedings  being  in  the  nature  GenJRal 

of  a  distinct  hearing  before  the  Attorney-General  and  not  costs  of  Corporation 
.            i           •           y»t           •  o         •          i  of  Halifax. 
suit,  according  to  the  usual  practice  on  nling  an  information  and   

bill,"  and  simply  allowed  a  fee  of  £100  for  preparing  the  informa- 
tion. The  Taxing  Master  had  also  disallowed,  under  the  order  of 
the  6th  of  December,  1869,  the  cos.ts  incurred  by  the  Informant 
and  Plaintiffs  in  relation  to  the  memorial  presented  to  the  Attorney- 
General  by  the  Defendants,  praying  him  to  withdraw  from  the 
suit,  "  and  which  memorial  led  to  considerable  costs  of  both  parties, 
and  as  to  which  proceedings  the  Attorney-General  had  no  jurisdic- 
tion to  allow  costs  to  the  Plaintiffs,  who  successfully  resisted  the 
application.  I  disallowed  all  these  costs  as  not  coming  within  the 
scope  of  this  order,  such  proceedings  not  being  costs  in  the  cause 
nor  of  the  appeal."  The  Taxing  Master  had  also  disallowed  other 
items  referred  to  in  the  summons,  but  the  argument  was  confined 
to  the  costs  of  obtaining  the^a^,  and  of  opposing  the  memorial 
presented  by  the  Defendants  pending  their  appeal. 

Mr.  Kay,  Q.C.,  and  Mr.  Ince,  in  support  of  the  summons : — 

The  costs  occasioned  by  the  proceedings  before  the  Attorney- 
General  previous  to  the  granting  of  the  fiat  are  costs  of  the  in- 
formation, and,  according  to  the  terms  of  the  decree  of  the  8th  of 
July,  1869,  must  be  paid  by  the  Defendants.  The  relators  were 
bound  to  satisfy  the  Attorney-General  of  the  existence  of  a  public 
nuisance,  and,  in  answer  to  his  inquiries,  to  produce  evidence  before 
him,  more  especially  as  the  memorial  presented  by  the  Defen- 
dants against  the  fiat  rendered  necessary  an  investigation,  and 
strict  proof  of  the  case  of  the  relators,  before  the  Attorney- 
General. 

With  respect  to  the  disallowance  of  all  costs  relating  to  the 
proceedings  before  the  Attorney-General  upon  the  memorial  by 
the  Defendants,  pending  the  appeal  the  expenses  incurred  by  the 
relators  in  resisting  that  memoral  are  costs  of  suit,  especially  as 
the  memorial  was  an  avowed  attempt  to  influence  the  result  of  the 
appeal. 
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V.-C.  B.       m  Brisiowe}  q  G  }  and  Mr>  q  Williamson,  for  the  Defendants  :— 

1871 

jn  ma^ers  0f  ^his  sor^  the  Court  must  delegate  questions  of 
Attorney-  ,  o  t. 

General    detail  to  the  discretion  of  the  Taxing  Master,  and  will  not  interfere, 

Corporation  however  small  and  unsatisfactory  the  remuneration  may  be,  espe- 
op  Halifax.  cjaiiv  jn  case  of  obtaining  instructions  for  the  bill :  Stephens 
v.  Newborough  (1).  The  Taxing  Master  has  said  that  these  ex- 
penses are  not  costs  of  suit,  but  incidental  expenses  prior  to  the 
institution  of  the  suit.  With  regard  to  the  second  class  of  items, 
in  relation  to  the  memorial  and  counter  memorial  before  the 
Attorney- General,  pending  the  appeal  they  have  been  rightly 
disallowed  by  the  Taxing  Master,  the  order  of  the  6th  of  De- 
cember, 1869,  being  that  Defendants  should  pay  such  costs  as- 
Plaintiffs  would  have  been  entitled  to  receive  if  the  petition  of 
appeal  had  been  dismissed  with  costs. 

[They  referred  to  the  Kegulations  as  to  Fees,  1860,  Morgans- 
Chancery  Acts  and  Orders  (2).] 


Sir  James  Bacon,  Y.C. : — 

Upon  the  first  point  I  have  not  the  slightest  doubt.  The  certifi- 
cate of  the  Taxing  Master  puts  it  beyond  all  possibility  of  question 
that  he  did  allow  the  sum  of  100  guineas  for  preliminary  expenses 
before  the  institution  of  the  suit,  and  that  he  did  disallow  the  costs 
of  the  application  for  the  Attorney- General's  fiat.  In  my  opinion 
he  was  wrong  in  that.  I  think  the  application  for  the  Attorney- 
General's  fiat  was  as  necessary  as  anything  else  that  took  place 
before  the  suit.  The  information  could  not  have  been  filed  without 
it ;  it  was  an  indispensable  condition.  It  was  a  proceeding  in  the 
suit  in  the  strongest  sense,  in  my  opinion.  If  I  had  found— as  I 
was  at  first  led  to  believe — that  the  Taxing  Master,  looking  at  the 
whole  matters  that  had  preceded  the  institution  of  the  suit,  had 
allowed  100  guineas  as  a  lump  sum,  to  include  everything,  1  should 
have  thought  that  the  charges  for  obtaining  the  fiat  of  the  Attorney- 
General  were  included  in  that  100  guineas.  But  it  is  impossible* 
to  read  the  certificate  of  the  Master  and  come  to  such  a  conclusion. 
The  Master  has  made  a  plain,  clear,  and  obvious  distinction  between 


(1)  11  Beav.  403. 


(2)  4th  Ed.  App.  xxxiii. 


VOL.  XII.] 


EQUITY  CASES. 


267 


the  100  guineas  which  he  allowed,  and  the  charge  for  obtaining  V.-O.  B. 

the  fiat,  which  I  think  was  a  proceeding  in  the  cause.  1871 

The  second  question  is  one  of  more  difficulty,  owing  to  the  dis-  Attorney- 

cussion  which  took  place  before  the  Lord  Chancellor ;  but  I  do  not  Gen^eal 

read  in  the  Lord  Chancellor's  observations  any  kind,  of  refusal  to  Corporation 

op  Halifax. 

give  the  costs  that  were  asked  for,  but  his  Lordship  leaves  it  to  the   

Taxing  Master  to  deal  with  them  as  costs  in  the  cause.  The  question, 
therefore,  comes  to  be,  whether  they  are  costs  in  the  cause.  Now, 
first  of  all,  it  is  a  proceeding  taken  in  the  cause,  intituled  in  the 
cause,  and  used  for  the  purposes  of  the  cause.  The  appeal  was 
then  pending,  as  the  memorial  itself  stated ;  and  that  memorial  was 
presented  to  the  Attorney-General  for  the  purpose  of  influencing 
the  appeal  which  was  then  pending.  If  it  had  succeeded  it  would 
at  once  have  been  made  use  of  upon  the  re-hearing,  which  was  then 
about  to  come  on  ;  and  that  that  is  so,  is  stated  by  the  memorial 
itself  in  unmistakeable  terms. 

Now,  considering  that  the  expense  has  been  incurred  by  a  pro- 
ceeding in  the  cause,  which  was  intended  to  be  made  use  of  upon 
the  hearing  of  the  appeal,  somebody  must  pay  the  costs  of  it. 
Who  is  to  pay  those  costs  ?  The  relators,  who  have  been  found 
right  throughout — who,  by  the  confession  of  the  Defendants,  are 
now  ascertained  to  be  quite  right  ?  Certainly  not.  The  Defen- 
dants, when  they  found  that  this  contrivance  did  not  answer 
the  purposes  for  which  it  had  been  conceived,  came  and  desired 
that  their  appeal  might  be  at  once  disposed  of,  and  treated  as 
if  it  had  been  on  that  day  dismissed  with  costs.  I  think  the 
proceeding  which  they  took  before  the  Attorney-General  was  a 
proceeding  in  the  cause,  and  as  much  subject  to  taxation  as  any 
other  proceeding  which  has  been  had  in  the  cause.  The  matter 
will  be  referred  back  to  the  Taxing  Master  to  tax  the  costs  in 
question,  with  a  direction  that  they  are  costs  of  the  cause. 

Solicitors :  Messrs.  Edwards,  Laijton,  &  Jaques,  agents  for  Messrs. 
Holroyde  &  Smith,  Halifax ;  Messrs.  Williamson,  Hill,  &  Co.,  agents 
for  Messrs.  J".  E.  Norris  &  Foster,  Halifax. 
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In  re  MEKCANTILE  AND  EXCHANGE  BANK. 
Ex  parte  LONDON  BANK  OF  SCOTLAND. 

Companies  —  Agreement  for  Purchase  of  Goodwill — Allotment  of  Shares  to 
Directors  "for  Distribution  amongst  their  Shareholders  " — Release — Abandon- 
ment of  Shares — Return  of  Call  Moneys — Specific  Performance — Delay — 
Standing  by. 

By  an  agreement  in  June,  1864,  between  two  limited  banking  companies, 
it  was  agreed  that  company  L.  should  be  dissolved,  and  that  their  goodwill 
should  be  taken  over  by  company  M. ;  that  M.  should  increase  their  capital, 
and  that  10,000  of  the  new  shares,  credited  with  £10  each,  should  be 
"  allotted  at  par  to  the  directors  "of  L.  "  for  distribution  amongst  their 
shareholders,"  the  L.  directors  paying  £100,000  consideration  for  the  new 
shares  to  be  issued  to  them.  Of  the  10,000  shares  only  9740  were  applied 
for  and  allotted  toL.  shareholders.  In  1865  the  L.  directors  issued  a  circular 
to  their  shareholders  dissuading  them  from  taking  M.  shares.  In  1866  the 
M.  bank  made  a  call,  which  was  badly  met,  and  many  shares  were  forfeited 
in  consequence,  including  some  held  by  the  liquidators  of  the  L.  bank.  In 
March,  1867,  a  mutual  release  was  executed  between  the  companies.  It 
recited  that  the  £100,000  had  been  paid,  and  (inconsistently  with  the  fact) 
that  the  M.  bank  had  duly  allotted  to  such  persons  as  the  liquidators  of  the 
L.  bank  directed  the  10,000  shares  mentioned  in  the  agreement.  In  Novem- 
ber, 1867,  a  right  to  "  a  large  number"  of  unissued  M.  shares  was  asserted 
by  the  secretary  of  the  L.  liquidators  in  a  letter,  but  no  step  was  taken.  In 
September,  1868,  a  formal  demand  was  made  by  the  solicitors  of  the  L. 
liquidators  for  the  remaining  shares. 

In  February,  1869,  the  M.  bank  was  wound  up,  and  the  M.  liquidators 
made  a  return  of  £5  10s.  per  share  to  their  shareholders,  calls  having  been 
made  upon  them  and  paid  for  moneys  which  were  found  not  to  be  required. 

Upon  the  L.  liquidators  claiming  to  be  entitled,  on  behalf  of  the  L.  share- 
holders, to  participate  in  the  return  to  the  extent  of  260  £10  shares  : — 

Held,  that  the  agreement  was  now  incapable  of  specific  performance  ;  and 
summons  dismissed. 

AdJOUENED  SUMMONS. 

On  the  22nd  of  June,  1864,  an  agreement  was  entered  into 
between  the  Mercantile  and  Exchange  Bank,  Limited,  and  the 
London  Bank  of  Scotland,  Limited,  for  the  dissolution  of  the 
London,  and  the  transfer  of  its  goodwill  to  the  Mercantile,  which, 
so  far  as  material,  was  as  follows : — 

1.  That  the  Mercantile  should  increase  its  capital  of  £2,000,000, 
in  40,000  shares,  to  £4,000,000,  in  80,000  shares  of  £5  each. 
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2.  That  10,000  of  the  new  shares,  credited  with  £10  per  share,     V.-C.  J3. 
and  10,000  further  of  such  new  shares,  credited  with  £5  per  share,  3871 
should,  upon  the  terms  thereafter  mentioned,  be  "  allotted  at  par      jn  re 

to  the  directors  "  of  the  London,  "  for  distribution  amongst  their  Mer^ntile 

shareholders."  Exchange 

3.  That  of  the  remaining  20,000  shares,  2000  should  be  "  allotted  Ex^te 

at  par  to  the  directors"  of  the  London,  and  the  remaining  18,000  London  Bank 
r                                                                                                       of  Scotland. 
should  be  distributed  by  the  Mercantile  "  rateably  amongst  the   

holders  of  the  existing  capital,  and  the  holders  of  the  20,000  new 

shares  referred  to  in  Art.  2,"  except  so  far  as  the  directors  of  the 

Mercantile  might,  under  the  authority  of  the  resolution  authorizing 

the  increase  of  capital,  reserve  a  portion  of  such  18,000  shares  "for 

the  benefit  of"  the  Mercantile. 

4.  That  the  consideration  to  be  paid  by  the  directors  of  the 
London  to  the  Mercantile  for  the  new  shares  to  be  issued  under 
Art.  2  should  be  as  follows : — 

(a)  .  The  payment  of  £100,000,-  being  £10  per  share  on  the 
10,000  shares,  and  £50,000,  being  £5  per  share  on  the  further 
10,000  shares  to  be  issued  by  the  directors  of  the  London,  pursuant 
to  Art.  2,  "  such  £100,000  and  £50,000  respectively  to  be  paid  in 
cash,  or  in  such  assets  or  securities  "  of  the  London  as  the  directors 
of  the  Mercantile  might  consent  to  receive  in  lieu  of  cash. 

(b)  .  The  payment  of  such  a  sum  as  should  be  equal  to  one-third 
part  of  four  years'  purchase  of  the  excess  of  net  banking  profits 
of  the  Mercantile  over  the  net  banking  profits  of  the  London, 
calculated  as  therein  stated. 

(c)  .  The  payment  of  such  a  sum  as,  under  Art.  5,  the  arbi- 
trators or  their  umpire  might  certify  to  be  one  moiety  of  the 
reserve  fund  of  the  Mercantile  existing  on  the  30th  of  June,  1864. 

7.  The  London  were  to  take  immediate  measures  for  voluntarily 
winding  up  the  company,  and  transferring  the  goodwill  of  their 
business  to  the  Mercantile. 

This  agreement  was  signed  by  the  directors  of  both  companies, 
and  was  approved  and  confirmed  at  meetings  of  the  shareholders 
of  both  companies,  held  on  the  5th  of  July,  1864. 

On  the  22nd  of  the  same  month,  at  a  meeting  of  the  Mer- 
cantile shareholders,  the  capital  of  that  company  was  increased  to 
£4,000,000,  by  the  creation  of  40,000  new  £50  shares ;  and  it  was 
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V.-C.  B.    provided  that  20,000  of  such  shares  should  be  issued  and  appro- 
1871      priated  as  follows  : — 20,000  towards  carrying  out  the  agreement 
ln  re      with  the  London  ;  15,000  rateably  amongst  such  persons  as  should, 
MeEandTILE  on  a  c^ay  *°  ^e  fixed,  be  shareholders  of  the  Mercantile,  and  who 
EBankGE   ^ould  Pay>  011  a  ^ay  ^°  be  named,  a  premium  of  £2  and  a  deposit 
Ex  parte    °f  Per  share  ;  and  5000  to  be  retained  by  the  directors  for 

or  NScotl^d^  ^ur^ner  carrying  into  effect  the  agreement,  and  for  promoting  the 

  future  interests  of  the  Mercantile. 

It  was  arranged  that  the  persons  who  were  to  become  share- 
holders in  the  Mercantile  in  respect  of  the  10,000  shares  to  be 
credited  with  £10  should  send,  through  the  London  to  the  Mer- 
cantile, the  usual  form  of  application  to  the  Mercantile  for  allotment 
of  shares ;  and  very  soon  after  the  last-mentioned  arrangement 
there  were  sent  through  the  London  to  the  Mercantile  applications 
for  9740  of  the  shares,  then  at  a  considerable  premium,  which  were 
duly  allotted.  Amongst  the  allottees  were  the  liquidators  of  the 
London,  but  in  their  private  capacity  only.  Shortly  afterwards 
the  market  value  of  the  Mercantile  shares  fell  nearly  to  par ;  and 
the  remaining  260  shares  were  never  applied  for  or  allotted. 

On  the  3rd  of  April,  1865,  the  directors  of  the  London  issued  a 
circular  to  their  shareholders,  in  which,  after  referring  to  Art.  3 
of  the  above  agreement,  they  went  on  to  say  : — 

"In  the  present  state  of  affairs,  however,  the  liquidators  feel 
that  holders  of  the  new  shares  may  prefer  to  abstain  from  taking 
the  shares  in  the  Mercantile  and  Exchange  Bank." 

They  then  proceeded  to  state  the  particulars  of  a  modification  of 
the  terms  of  the  agreement,  to  which  it  was  thought  probable  the 
Mercantile  directors  would  agree,  and  continued  : — 

"  You  will  see,  therefore,  that  the  question  put  is  this,  whether 
you  would  prefer  to  have  £5  per  share  credited  to  your  account  in 
the  liquidation  of  this  bank,  and  not  take  the  Mercantile  shares,  or 
to  have  £5  paid  to  the  Mercantile  and  take  the  shares  at  par, 
remaining  of  course  liable  to  the  other  payments  necessary  for  the 
liquidation." 

They  concluded  by  saying  they  believed  it  to  be  most  for  the 
interest  of  their  shareholders  not  to  take  the  Mercantile  shares. 
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In  January,  1866,  the  Mercantile  made  a  call  of  £2  10s.  per     V.-C.  B. 
share  on  their  shareholders,  payable  as  to  £1  5s.  on  the  11th  of  1871 
June,  and  as  to  £1  5s.  on  the  11th  of  July  then  next.     ISfo  formal      jn  re 
notice  of  such  call  was  sent  by  the  Mercantile  to  the  liquidators  of  a 


AND 


the  London  or  to  any  one  else  in  respect  of  the  260  shares.  EBankGE 

On  the  13th  of  August  the  Mercantile  sent  a  notice  to  their    Ex  parte 

shareholders,  including  the  liquidators  of  the  London,  who  had  LoNDON  Bank 
'                        .                                                                0F  Scotland. 
not  paid  the  call,  that  their  shares  would  be  liable  to  forfeiture   

if  the  calls  were  not  paid  on  or  before  the  1st  of  September 

following. 

Mr.  George  Haigli,  the  solicitor  to  the  Mercantile,  said  that  in 
August,  1866,  he  had  an  interview  with  Mr.  George  Menzies 
Clements,  manager  for  Buchan  &  Co.,  solicitors  to  the  liquidators 
of  the  London,  on  the  subject  of  the  then  unsettled  matters  pending 
between  the  companies ;  and  as  regarded  the  unallotted  shares,  he 
stated  to  Mr.  Clements  that  if  it  was  intended  to  take  them  up,  the 
names  of  the  parties  into  whose  names  they  were  to  be  allotted 
should  be  furnished ;  when  he  replied  to  the  effect  that  he  did  not 
expect  the  Mercantile  would  hear  anything  more  about  them,  as 
the  parties  would  be  unwilling  to  incur  responsibility  in  respect  of 
them. 

On  the  3rd  of  September  the  shares  held  by  the  liquidators  of 
the  London  in  their  private  capacity  were  forfeited  by  the  Mercantile 
directors  for  non-payment  of  the  call. 

On  the  20th  of  March,  1867,  a  release  was  executed  between  the 
two  companies.  The  deed  recited  the  above  agreement  of  the 
22nd  of  June,  and  the  resolutions  of  the  5th  and  22nd  of  July, 
1864,  and  that  the  liquidators  of  the  London  had  paid  to  the 
Mercantile  the  £100,000  as  provided  in  Art.  4,  and  had  also  paid 
to  the  Mercantile  nearly  the  whole  of  the  moneys  payable  under 
clauses  B  and  C  of  the  same  article,  but  had  paid  no  part  of  the 
£50,000  provided  for  by  clause  A ;  and  then  recited  as  follows  : — 
"  And  whereas  the  Mercantile  Bank  duly  allotted  to  such  persons 
as  the  liquidators  of  the  London  Bank  directed  the  first  10,000 
shares  in  the  Mercantile  Bank,  with  £10  per  share  paid  thereon ;" 
and  further  recited  that  no  allotment  had  been  made  of  the  second 
10,000  shares,  nor  of  the  2000  shares.  The  deed  then  witnessed 
that  the  parties  agreed  to  rescind  so  much  of  the  agreement  as 
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V.-C.  B.  related  to  the  second  10,000  shares,  the  £50,000,  and  the  2000 

1871  shares,  and  gave  mutual  releases  respecting  them. 

jn  re  The  above  recital  was  untrue  so  far  as  it  extended  to  the  above- 

MEEandTILE  mentioned  260  shares,  which  were  never  allotted. 

E2BankGE  ^e  course  °^  ^ne  year  1867  a  correspondence  took  place 

Ex  parte  between  the  liquidators  of  the  London  and  the  manager  of  the 

London  Bank  Mercantile,  with  respect  to  the  pavment  bv  the  former  to  the  latter 
of  Scotland.  l  1  "  J 

  of  an  outstanding  cash  balance  then  due  ;  and  in  a  letter  dated  the 

27th  of  November,  1867,  the  secretary  of  the  liquidators,  writing 

to  the  manager  of  the  Mercantile,  observed :  "  And  also,  we  having 

a  right  to  a  large  number  of  shares  which  have  not  yet  been 

applied  for,  it  will  perhaps  be  more  convenient  to  both  parties  to 

allow  the  account  to  work  itself  out." 

To  this  the  manager  replied  on  the  28th  of  November,  1867,  by 
a  letter,  in  which  he  said :  "  We  cannot  now  admit  your  right  to 
shares  which  have  not  been  taken  up." 

No  further"  steps  appeared  to  have  been  taken  until  the  28th  of 
September,  1868,  on  which  day  a  letter  was  addressed  by  the  liqui- 
dators' solicitor  to  the  solicitors  of  the  Mercantile,  making  formal 
demand  for  an  allotment  of  the  remaining  shares,  which  was  refused. 

On  the  25th  of  January  and  15th  of  February,  1869,  resolutions 
were  passed  and  confirmed  to  wind  up  the  Mercantile  Bank.  At 
this  date  £12  10s.  per  share  had  been  called  and  paid  up  on  the 
£50  shares  of  the  Mercantile. 

The  liquidators  of  the  Mercantile  paid  all  the  debts,  and  returned 
to  the  shareholders,  on  account  of  the  calls,  sums  amounting 
altogether  to  £5  10s.  per  share,  and  a  further  return  was  expected. 

On  the  13th  of  June,  1870,  the  liquidators  of  the  London  took 
out  the  present  summons  for  a  declaration  that  the  applicants  were, 
at  the  date  of  the  Mercantile  winding-up  resolutions,  and  still 
were,  "in  equity  the  holders  of"  310  (being  an  error  for  260)  shares 
of  £50  each  in  the  Mercantile  upon  each  of  which  £10  were  paid 
up  at  that  date ;  and  that  the  applicants  were  entitled  to  receive 
from  the  Mercantile  and  their  liquidators  out  of  the  funds  of  the 
Mercantile  the  same  sum  per  share  for  and  in  respect  of  the  310 
(260)  shares,  as  the  liquidators  had  returned,  or  offered  to  return, 
to  the  holders  of  other  like  shares  in  the  Mercantile;  and  for 
consequential  inquiries. 
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Mr.  Charles  Hall,  and  Mr.  Bavey,  for  the  applicants  : —  V.-O.  It. 

The  case  is  one  of  vendor  and  purchaser.    The  Mercantile  being  ]^ 

in  a  position  to  discharge  their  liabilities,  having  made  a  call      In  re 

...  ,  _  ,    .  ■  Mercantile 

which  turns  out  to  have  been  unnecessary,  and  being  about  to  and 

return  the  money,  propose  to  divide  that  money  amongst  their  Bank. 

shareholders,  to  the  exclusion  of  the  Batik  of  Scotland.    As  they  Ex  parte 

have  had  our  purchase-money  to  the  full  extent  of  the  £100,000,  of^cotl^nd 

and  there  being  a  release  as  to  all  the  shares — which  operates  only 

as  a  release  to  the  extent  of  9740 — we  claim  the  benefit  of  the 

260  shares  for  the  Bank  of  Scotland,  as  part  of  the  property  for 

which  we  agreed  to  pay,  and  have  paid,  our  money. 

Mr.  Fry,  Q.C.,  Mr.  Hemming,  and  Mr,  J.  C.  Bigham,  for  the 
liquidators  of  the  Mercantile  : — 

Taking  this  as  a  claim  by  a  purchaser,  who  has  paid  his  purchase- 
money,  to  property  which  has  not  been  delivered  to  him,  he  is  a 
purchaser  who  lay  by  from  June,  1864,  to  November,  1867,  while 
the  bank  was  passing  through  a  period  of  difficulty,  and  making 
calls  to  meet  it,  before  he  made  any  demand.  Not  till  a  return 
of  capital  to  shareholders  was  expected  did  he  bestir  himself. 

But  the  claimant's  position  is  not  that  of  an  ordinary  purchaser. 
A  person  who  buys  shares  cannot  say  that  he  has  paid  the  price 
until  he  has,  over  and  above  the  money  payment,  undertaken  the 
liability  incident  to  the  shares,  and  this  the  applicants  deliberate!}' 
declined  to  do,  so  long  as  the  position  of  the  bank  was  in  doubt. 
By  offering  to  take  the  shares  when  the  risk  is  passed  they  do  not 
perform  their  part.  They  are  seeking  to  have  made  to  them  an 
allotment  of  shares,  only  that  they  may  participate  in  the  distribu- 
tion of  capital  which  is  going  on.  But  the  Bank  of  Scotland  has 
no  power  to  hold  shares  in  another  banking  concern  in  their  own 
name ;  if  they  want  the  shares,  their  directors  must  send  in  the 
names  of  such  of  their  shareholders  as  desire  to  become  allottees. 
By  the  161st  section  of  the  Companies  Act,  1862,  liquidators  may 
receive  shares  in  compensation  for  sales,  but  only  "  for  the  purpose 
of  distribution  amongst  the  members  of  the  company  being  wound 
up."  It  is  quite  plain  that  after  the  price  fell  the  directors  did 
not  recommend  the  shareholders  and  the  shareholders  did  not 
want  to  take  more  Mercantile  shares  than  they  were  obliged ;  and 
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V.-O.  B.     they  actually  allowed  a  forfeiture  to  take  place  of  some  of  the 
1871      shares  that  had  been  allotted. 

In  re         That  there  was  nothing  here  which  could  compel  the  directors 
ME'ani)TILE  ^°  ^a^e  these  shares,  and  that  they  had  no  power  to  take  or  accept 
EBank°E   ^em,  appears  from  Joint  Stock  Discount  Company  v.  Brown  (1)  and 
Ex  parte    Lindley  on  Partnership  (2).    Directors  who  enter  into  contracts  in 
ONSc°oTLAAKif  *^at  cnara°ter  are  merely  agents  of  their  company :  Ferguson  v. 

  Wilson  (3).    The  agreement  does  not,  in  fact,  impose  an  obligation 

to  take  shares  on  anybody.  All  that  was  bargained  for  was  the 
privilege  of  placing  a  certain  number  of  shares ;  and  this  could 
only  be  claimed  within  a  reasonable  time.  Then  the  purchaser, 
having  exercised  the  option  that  was  open  to  him,  by  omitting  to 
take,  and  so  relinquishing  the  shares,  cannot  be  allowed  now  to 
turn  round  and  alter  what  was  then  his  deliberate  resolution. 


OF 


Mr.  Hall,  in  reply : — 

The  questions  are,  first,  whether  the  agreement  was  executory 
or  executed;  secondly,  whether  the  claim  of  the  London  w7as 
barred  by  time. 

It  is  said  that  this  was  not  a  contract,  but  merely  an  option. 
But  whether  it  was  an  option  or  not  makes  no  difference  in  the 
legal  position ;  and  that  must  necessarily  have  been  a  contract 
which  required  a  release. 

The  whole  of  the  money  due  to  the  Mercantile  has  been  paid, 
and  there  never  has  been  any  direct  agreement  to  abandon  these 
shares.  We  are  entitled  to  damages  at  lawr  for  breach  of  the 
agreement.  Had  the  shareholders  had  to  contribute,  they  would 
have  had  to  contribute  in  respect  of  these  shares. 

The  winding-up  took  place  in  February,  1869,  and  in  June, 
1870,  this  summons  was  taken  out.  The  applicants,  therefore,  have 
been  sufficiently  prompt. 


Sir  James  Bacon,  Y.C. : — 

This  case  was  opened  as  a  very  singular  case ;  and  no  doubt  it  is 
singular,  not  only  in  its  form,  inasmuch  as  it  is  an  application  by 


(1)  Law  Rep.  8  Eq.  381.  (2)  2nd  Ed.  p.  662. 

(3)  Law  Eep.  2  Ch.  77. 
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the  London  BanJc  of  Scotland  to  be  put  on  the  list  of  contributories     V.-C.  B. 
in  a  winding-up,  but  from  the  circumstances  under  which  it  is  1871 
preferred.  In  re 

The  case  must  be  decided  mainly  upon  the  contract  between  Mercantile 

the  parties — that  is  the  first  thing  to  be  regarded — and  the  con-  Enhance 


tract  in  this  case  must  be  looked  at  closelv. 


Ex  parte 


There  were  two  joint  stock  companies ;  one  desired  to  sell,  the  London  Bank 
*                          A                .                                    of  Scotland. 
other  desired  to  acquire,  the  business,  goodwill,  and  assets  of  the   

other.  The  terms  upon  which  they  were  to  deal  were  agreed 
upon.  The  sum  of  £100,000  was  to  be  paid  by  the  company 
ceasing  to  carry  on  business,  and  in  return  for  that  10,000  shares, 
upon  which  £10  each  had  been  paid,  were  to  be  allotted.  To  be 
allotted  how  ?  "  To  be  allotted  at  par  to  the  directors  of  the 
London  BanJc  of  Scotland,  Limited,  for  distribution  among  their 
shareholders."  They,  as  directors,  were  dealing  for  the  interest  of 
their  shareholders.  They  were  assigning  and  surrendering  the 
assets,  the  property  of  their  shareholders,  and  they  desired  to  have 
what  was  thought  to  be  an  equivalent.  It  is  said  that  this  is  a 
perfectly  proper,  legal,  and  valid  stipulation,  for  that  the  Com- 
panies Act  enables  an  official  liquidator  to  take  and  allot  for  dis- 
tribution among  the  shareholders  whom  he  represents  shares  in  any 
other  company ;  and  no  doubt  that  is  so.  But  when  a  share  is 
allotted,  the  consequence  of  allotting  it  is,  that  the  person  to 
whom  it  is  allotted  takes  upon  himself  burdens,  sometimes  of  very 
great  weight — always  burdens — and  a  company  cannot  allot  its 
shares  in  any  way,  to  any  person  whomsoever,  upon  whatever 
terms,  unless  at  the  same  time  the  person  to  whom  the  allotment 
is  made  stipulates  to  perform  all  the  obligations  that  are  contained 
in  the  general  contract.  The  allotting  to  the  directors,  there- 
fore, it  is  admitted,  is  not  an  allotment  to  them  personally — it 
could  not  be  so  according  to  law;  for,  the  directors  acting  as 
an  executive  body  for  this  company,  which  has  no  power  of  hold- 
ing shares  in  another  bank,  could  not  have  allotted  to  them  for 
the  benefit  of  their  company  the  shares  in  question,  or  any  other 
shares. 

What,  then,  does  the  agreement  mean  ?  The  vendors,  as  they 
are  called,  say :  "  We  will  allot  10,000  shares,  but  we  will  allot  them 
when  you  bring  us  the  names  of  persons  wTho  are  willing  to  take 


'Mercantile 

AND 
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V.-C.  B.     upon  themselves  the  burdens  which  follow  the  allotment.  Although 
1871       we  allot  them  at  par,  treating  £10  as  paid  towards  their  contribu- 
jn  re      tions,  they  shall  also  undertake  at  the  same  time  to  pay  what- 
ever else  may  be  required  of  them."    Can  any  other  meaning  be 
Enhance    ascribed  to  this  contract  ?    If  it  was  not  contrary  to  law  for  the 
Ex  parte    directors  to  take  shares  allotted  to  themselves  personally,  it  would 
oi?NSoOTLANif  ^e  ^mP0SS^e  stiH  to  suppose  that,  by  this  contract,  they  intended 

  to  take  any  such  burden  upon  themselves.    Of  the  10,000  shares 

which  the  directors  of  the  Mercantile  Bank  have  agreed  to  allot, 
all  were  taken  in  the  manner  that  the  agreement  points  out,  ex- 
cepting only  260;  and,  the  agreement  being  in  June,  1864,  from 
that  time  to  this  no  shareholder  in  the  London  Bank  has  ever 
offered  to  take  any  of  the  260  shares,  nor  has  the  name  of  any 
individual  been  submitted  to  the  directors  of  the  Mercantile  Bank, 
nor  has  the  Mercantile  Banh  ever  had  tendered  to  them  any 
name,  or  ever  had  any  opportunity  of  performing  that  plain  and 
explicit  agreement  which  they  entered  into,  to  allot  10,000  shares, 
or  as  many  more  or  less  as  might  be  necessary,  on  having  the 
conditions  upon  which  that  allotment  was  to  be  made  performed. 
I  am  at  a  loss  to  see  what  the  London  Banh  of  Scotland  have  to 
complain  of.  They  were  to  have  had  for  the  benefit,  not  of  them- 
selves, but  of  the  shareholders,  10,000  shares.  They  have  had 
9740  allotted  as  they  chose  to  direct.  What  is  the  consequence 
of  that  ?  The  whole  number  of  shareholders  in  the  company,  the 
introduction  of  which  they  stipulated  for  by  the  agreement,  is  less 
than  it  otherwise  would  have  been.  That  is  no  disadvantage  to 
the  persons  who  are  admitted.  There  are  fewer  shareholders. 
It  is  true  there  are  fewer  to  bear  the  burdens;  but  if  there 
were  any  profits,  it  is  so  much  the  more  advantageous  to  the 
smaller  company.  However  that  might  be,  it  is  bootless  to 
inquire  now. 

The  question  is,  whether  the  agreement  which  was  entered  into 
has  been  properly  performed.  Mr.  Charles  Hall,  and  Mr.  Davexj 
with  him,  say  they  are  entitled  to  claim  on  the  ground  of  specific 
performance.  There  is  an  obstacle  always  to  specific  performance 
in  this  Court,  if  the  parties  cannot  be  put  in  the  condition  for 
which  they  stipulated  when  the  agreement  was  entered  into.  How 
is  it  possible  that  the  Mercantile  Bank,  who  stipulated  that,  if  they 
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gave  these  10,000  shares,  they  should  have  10,000  subscribers  at     V.-C.  B. 
least  bound  with  them  to  bear  all  the  obligations  of  the  company,  1871 
can  be  restored  to  their  position,  when  they  can  now  have  no  sub-      jn  re 
scribers  bound  with  them  as  far  as  the  260  shares  go?  It  is  impos-  B 


AND 


sible  that  the  principle  of  specific  performance  can  in  any  degree  E^HI^GE 

be  applied  to  it.    There  are  other  difficulties  in  the  case  with    ^x  parie 

reference  to  the  £100,000.    It  has  been  paid  in  a  certain  manner  London  Bank 

.    .      .            .                                           of  Scotland. 
and  form ;  and  the  admission  is,  that  it  has  been  acquitted,  and   

that  there  is  nothing  due  in  respect  of  it.  That  is  a  fact  not  on  this 
occasion  to  be  disputed  at  all.    But,  then,  in  return  for  that,  9740 
shares  have  been  allotted  to  such  persons  as  the  London  directors 
chose  to  nominate  for  that  purpose — the  only  persons  who  could 
be  procured  to  take  them ;  and  if  the  directors,  whatever  is  the 
construction  of  the  agreement,  could  not  find  people  to  take  the 
260  shares,  unless  it  could  be  held — which  is  impossible — that 
they  were  bound  to  take  them  themselves,  with  the  benefits  and 
with  the  burdens,  everything  has  been  done  which  it  is  incumbent 
upon  them  to  do  in  performing  the  agreement.    And  when  re- 
ference is  made  to  the  subsidiary  contract  as  to  the  smaller  number 
of  shares  on  which  £5  was  paid,  the  circular  which  submitted 
that  matter  to  the  shareholders  shews,  in  my  opinion,  that  the 
Mercantile  Bank  are  perfectly  justified  in  saying  that  was  an 
option  submitted  to  the  shareholders.    The  advantage  of  taking 
or  not  taking  a  smaller  number  of  shares  is  plainly  put  before 
them.    They  are  asked  to  choose  whether  they  will  do  the  one 
or  the  other.    And  there  is  a  word  of  advice  at  the  end  of  the 
circular,  suggesting  to  them  that  they  had  better  have  nothing 
whatever  to  do  with  them.    A  more  plainly  optional  transaction 
cannot  be  conceived.    Mr.  Hall  calls  it  in  aid  of  his  argument  to 
shew  that  there  was  nothing  optional  in  the  contract  in  its  origin. 
As  I  read  it,  it  was  purely  optional  on  the  part  of  every  share- 
holder in  the  London  Bank  of  Scotland  to  say  whether  he  would 
or  would  not  take  any  one  share  upon  the  terms  proposed.  That 
this  has  been  a  question  between  the  parties  is  clear  from  the  cor- 
respondence and  the  communications  which  are  mentioned  in  the 
affidavits.    I  do  not  think,  however,  that  that  is  of  any  impor- 
tance in  the  matter,  or  that  it  ought  to  influence  the  decision  to  be 
pronounced  upon  it. 
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V.-C.  B.  But,  as  far  as  it  goes,  it  is  quite  clear  that  there  was  a  sugges- 

1871  tion  on  the  part  of  the  Mercantile  Bank,  from  the  earliest  dated 

jn  re  letter  that  is  referred  to,  that  it  would  be  convenient  to  (what  is 

ME1  andTILE  ca^ec0  cancel  these  shares — that  is  to  say,  to  have  done  with  them. 

Exchange  The  object  for  which  they  had  been  originally  created,  or  contracted 

Ex  parte  to  ^e  created,  had  vanished,  and  it  was  time  that  they  should  be 

London  Bank  pUt  out  of  the  way.    It  is  said  that  no  calls  were  made  upon  the 

of  Scotland.  . 

  directors  in  respect  of  these  shares.    No  calls  could  be  made  upon 

the  directors.  You  could  only  call  upon  the  persons  to  whom 
shares  had  been  allotted.  It  is  not  pretended  that  any  shares 
were  at  any  time  allotted  to  these  directors ;  and  although  calls 
seem  to  have  been  duly  enough  made  upon  all  the  persons 
whose  names  stood  on  the  books  of  the  company,  and  who 
were  liable  to  pay  contributions  when  they  were  called  upon, 
no  call  was  made  upon  these  parties,  because  of  necessity  none 
could  be  made. 

The  delay,  no  doubt,  is  a  matter  of  considerable  importance. 
Without  adopting  anything  like  the  rule  about  six  months,  or 
about  twelve  months,  which  Mr.  Hall  referred  to,  the  delay  which 
has  taken  place — or  rather  the  absence  of  any  claim  on  the  part 
of  the  London  Bank  of  Scotland  to  have  any  one  }put  upon  the 
share  list  in  respect  of  these  shares,  ought  to  have  considerable 
weight  if  the  rest  of  the  case  were  doubtful.  In  my  opinion,  it  is 
not  doubtful  from  its  very  beginning  to  its  end. 

With  respect  to  the  notion  Mr.  Hall  insisted  upon  earnestly,  that 
he  might  be  entitled  to  sue  for  damages  for  the  breach  of  the 
agreement,  it  is  clear  that  there  has  been  no  breach  of  the  agree- 
ment. The  directors  could  not  say  they  were  damaged ;  they  have 
had  all  that  they  ever  thought  of  asking  for  under  the  agreement. 
They  do  not  even  now  ask  to  have  shares  allotted  to  them  ;  and  if 
they  did,  the  winding-up  having  commenced,  of  course  it  would  be 
impossible ;  but  damage  they  have  sustained  none.  The  agree- 
ment has  been  performed  as  far  as  they  are  concerned.  Every 
shareholder  whose  name  they  furnished  to  the  Mercantile  Bank 
has  had  his  shares  allotted  to  him,  as  I  must  assume  from  what 
appears  before  me.  The  claim  for  damages,  therefore,  in  my 
opinion,  either  in  this  Court  or  a  Court  of  Law,  is  out  of  the  ques- 
tion.   At  law  it  would  be  impossible  to  frame  it,  and  in  this 
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Court  it  is  without  foundation.    I  think  that  part  of  the  case    V.-O.  B. 

entirely  fails.  1871 

The  summons  is  in  these  terms — it  is  an  application  on  the  part      jn  re 

of  the  London  Bank  of  Scotland  "that  it  may  be  declared  that  Mercantile 

the  applicants  were,  at  the  time  of  passing  the  special  resolutions  Exchange 

for  winding  up  the  Mercantile  and  Exchange  Bank,  Limited  (here-  parte 

inafter  called  the  Mercantile  Bank),  now  in  course  of  winding  up  London  Bank 

or  Scotland. 

voluntarily,  and  still  are,  in  equity,  the  holders  of  260  shares  of   

£50  each  in  the  Mercantile  Bank,  upon  each  of  which  £10  were 
paid  up  at  the  date  of  passing  the  said  special  resolutions ;  and 
that  the  applicants  are  entitled  to  receive  from  the  Mercantile 
Bank  and  the  liquidators  thereof  for  the  time  being,  out  of  the 
funds  of  the  Mercantile  Bank  in  the  hands  of  the  said  liquidators, 
the  same  sum  per  share  for  and  in  respect  of  the  said  260  shares 
■as  the  said  liquidators  have  returned,  or  offered  to  return,  or 
shall  hereafter  return,  or  offer  to  return,  to  the  holders  of  other 
like  shares  in  the  Mercantile  Bank,  the  amount  paid  upon  which 
was  originally  £10  per  share,  or  was  reduced  to  that  amount  by 
previous  return  by  the  directors  or  liquidators  of  the  Mercantile 
Bank  ;  and  that  an  inquiry  may  be  made,"  and  so  on.  Now,  on 
what  possible  grounds  can  I  say  that  these  directors — who  never 
were  shareholders,  who  never  could  by  law  be  shareholders,  who 
by  the  very  terms  of  the  contract  it  never  was  intended  should  be 
shareholders — should  take  any  sum  of  money  by  way  of  refunding 
or  repayment  by  the  official  liquidator  in  respect  of  calls  which 
they  have  never  paid — in  respect  of  interests  which  they  have 
never  possessed  ? 

In  my  opinion  the  summons  proceeds  upon  a  mistake — a  plausible 
representation,  indeed,  I  am  fain  to  admit,  after  the  earnest  and 
able  arguments  I  have  heard  both  from  Mr.  Hall  and  Mr.  Davey. 
Some  plausibility  there  is  in  it,  when  it  is  put  as  a  case  for  specific 
performance ;  but  when  the  agreement,  the  specific  performance 
of  which  is  sought,  comes  to  be  examined,  it  is  one  which  not  only 
never  was  to  be  performed  in  the  sense  assigned  to  it,  but  which 
was,  from  the  beginning,  incapable  of  performance  without  the 
interference  of  other  persons,  whom  the  directors  could  not  con- 
trol, and  is  now,  beyond  all  question,  wholly  incapable  of  specific 
performance. 

2  (72  2 
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.V-C.  B.        I  am  of  opinion,  therefore,  that  there  is  no  ground  for  tlve 
1871      application  made  by  this  summons,  and  that  it  must  be  dismissed 

In  re        with  COSts. 
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V.-c.  b.  VISCOUNT  HOLMESDALE  v.  WEST. 

1871 

,   Will — Executory  Devise — Settlement — Shifting  Clause  upon  Accession  to  Dignity 

Jane  20.  — Vesting  of  Portions  not  to  be  postponed  until  Death  of  Person  exercising 
  the  Power — Jointures  not  to  fail. 

Testatrix,  by  will,  dated  in  1860,  devised  freeholds  to  the  use  of  trustees- 
and  their  heirs,  upon  trust  for  E.  for  life,  remainder  to  the  use  of  C,  the  first 
son  of  E.,  for  life,  without  impeachment  of  waste,  remainder  to  the  use  of  his- 
first  and  other  sous  successively  in  tail  male;  with  remainders  in  like  form 
to  the  use  of  the  third  (passing  over  the  second),  fourth,  and  other  younger 
sons  of  E.  for  life,  and  their  respective  first  and  other  sons  in  tail  male,  with 
divers  remainders  over.  The  settlement  contained  powers  to  the  sons  of  E„ 
thereinbefore  named  of  jointuring  and  of  charging  portions. 

By  letters  patent,  dated  in  April,  1864,  the  barony  of  B.  was  conferred 
upon  E.  for  life  ;  and  after  her  death,  upon  i?.,  the  second  son  of  E.,  and  the 
heirs  male  of  his  body  ;  and  in  default  of  such  issue,  to  the  third,  fourth,  and 
fifth  sons  of  E.,  and  the  heirs  male  of  their  bodies  respectively.  The  letters 
patent  contained  a  proviso,  that  if  any  person  taking  thereunder  should  suc- 
ceed to  the  earldom  of  D.y  and  there  should  then  or  thereafter  be  a  younger 
son,  or  heir  male  of  a  younger  son,  then  the  succession  to  the  barony  should 
devolve  upon  the  son  of  E.}  or  the  heir  who  would  be  next  entitled  to  the 
barony. 

Testatrix,  by  a  codicil,  dated  in  May,  1864,  revoked  the  devise  contained 
in  her  will,  and  in  lieu  thereof  devised  the  freeholds  to  trustees,  upon  trust,, 
as  soon  as  conveniently  might  be  after  her  decease,  to  "  convey,  settle,  and 
assure  "  the  same  "  in  a  course  of  entail,  to  correspond  as  nearly  as  may  be 
with  the  limitations  "  of  the  barony,  "  and  the  provisos  affecting  the  same  con- 
tained in  the  letters  patent,"  .  .  .  and  with  all  such  "  powers,  provisoes, 
declarations,  and  agreements "  as  the  trustees  should  consider  proper,  or  as 
their  counsel  should  advise. 

E.  died ;  and  the  House  of  Lords  having  declared  (1)  that  the  estates 
devised  by  the  codicil  ought  to  be  limited  in  strict  settlement  to  B.  and  the 


(1)  Law  Kep.  4  H.  L.  543,  579. 
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younger  sons  of  E.  for  their  respective  lives,  without  impeachment  of  waste,     V.-O.  B. 

with  remainder  to  their  first  and  other  sons  in  tail  male ;  that  such  settle- 

ment  ought  to  contain  powers  of  jointuring  and  charging  portions  for  younger 

children  to  the  limits  contained  in  the  will;  and  that  in  the  settlement  there  Viscount 

ought  to  be  inserted  a  shifting  clause  in  the  words  of  the  letters  patent: —  .  Holmesdal 

Held,  that  the  settlement  ought  not  to  contain^  clause  postponing  the  West. 
vesting  of  portions  until  the  death  of  the  person  creating  them  :  — — 

Held,  also,  that  the  settlement  ought  not  to  contain  a  proviso  avoiding 
jointures  and  portions  in  the  event  of  the  estates  shifting  on  the  accession 
of  the  earldom. 

The  Right  Hon.  Marij  Dowager  Countess  Amherst,  by  her  will, 
dated  the  21st  of  April,  1860,  devised  all  the  freehold  manors, 
messuages,  lands,  tenements,  tithes,  advowsons,  and  hereditaments 
(including  the  mansion  of  Knole),  in  the  counties  of  Kent,  War- 
wide,  Gloucester,  Sussex,  and  elsewhere,  belonging  to  her,  or  of  which 
she  had  power  to  dispose,  to  the  use  of  trustees  and  their  heirs, 
during  the  life  of  her  sister  Elizabeth  Countess  Be  la  Warr,  wife 
of  the  Eight  Hon.  George  John  Be  la  Warr,  without  impeachment 
of  waste,  upon  trust  for  her  for  her  separate  use ;  and  from  and 
after  her  decease,  to  the  use  of  the  Hon.  Charles  Bichard  Sachville- 
West,  commonly  called  Lord  West,  the  eldest  surviving  son  of  the 
Earl  and  Countess  Be  la  Warr,  and  his  assigns,  for  life,  without 
impeachment  of  waste,  with  remainder  to  his  first  and  other  sons 
in  tail  male ;  and  in  default  of  such  issue,  to  the  use  of  the  Hon. 
Mortimer  Sachville-West,  the  third  (passing  over  the1  second)  sur- 
viving son  of  the  Earl  and  Countess  Be  la  Warr,  and  his  assigns, 
for  life,  without  impeachment  of  waste,  with  remainder  to  his  first 
and  other  sons  in  tail  male ;  with  like  limitations  over  to  the  Hon. 
Lionel  Sachville  Sachville-West,  the  fourth,  and  the  Hon.  William 
Edward  Sackville-  West,  the  fifth,  surviving  son  of  the  Earl  and 
Countess  Be  la  Warr,  for  life,  with  remainder  to  their  first  and 
other  sons  respectively  and  successively  in  tail  male,  with  re- 
mainder to  the  use  of  the  first  and  other  daughters  successively 
of  C.  B.  Sachville-West,  M.  Sachville-West,  L.  S.  Sachville-West, 
and  W.  E.  Sachville-West  respectively  and  successively  in  tail 
general ;  remainder  to  the  use  of  Lady  Elizabeth,  daughter  of  the 
Earl  and  Countess  Be  la  Warr  and  wife  of  Francis  Charles  Hastings 
Bussell,  and  her  assigns,  for  life,  without  impeachment  of  waste, 
remainder  to  the  use  of  her  first  an  1  other  sons  in  tail  male ; 


282  EQUITY  CASES.  [L.  B. 

V.-C.  B.  remainder  to  the  use  of  Mary  Katherine,  daughter  of  the  Earl 
1871  and  Countess  Be  la  Warr  and  then  wife  of  James  Browrdow 
Viscount  William  Marquis  of  Salisbury,  and  her  assigns,  for  life,  without 
Holhesdale  impeachment  of  waste,  remainder  to  the  use  of  her  first  and  other 
West.  sons  in  tail  male  ;  remainder  to  the  use  of  Lady  Arabella  Diana 
SaeJcville-West,  daughter  of  the  Earl  and  Countess  Be  la  Warr, 
and  her  assigns,  for  life,  without  impeachment  of  waste  ;  remainder 
to  the  use  of  her  first  and  other  sons  in  tail  male;  with  re- 
mainder to  the  testatrix's  own  right  heirs.  The  testatrix  declared 
that  it  should  be  lawful  for  each  and  every  of  the  sons  of 
her  sister  Elizabeth  Countess  Be  la  Warr  thereinbefore  named, 
either  before  or  when  seised  or  entitled  to  the  actual  freehold 
of  the  hereditaments,  by  deed  or  will  to  appoint  to  and  in  trust 
for  any  woman  he  might  marry,  for  her  life,  for  her  jointure,  any 
yearly  rent  not  exceeding  £800,  to  be  issuing  out  of  and  charge- 
able upon  all  or  any  part  of  the  hereditaments,  and  to  appoint  to 
any  such  jointress  usual  powers  of  distress  and  entry.  Testatrix 
also  declared  that  it  should  be  lawful  for  each  son  and  daughter  of 
her  sister  thereinbefore  named,  either  before  or  when  seised  or  en- 
titled to  the  actual  freehold  of  the  hereditaments,  by  deed  or  will 
to  charge  all  or  any  part  of  the  hereditaments  with  the  payment 
of  any  sum  or  sums  for  the  portion  or  portions  of  any  child  or 
•  children  of  the  person  for  the  time  being  exercising  the  power, 
other  than  an  eldest  or  only  son  for  the  time  being  entitled  in 
tail  male  in  possession  or  remainder  immediately  expectant  on  the 
uses  antecedent  to  those  limited  to  the  sons  of  such  person  in  tail 
male,  not  exceeding  in  the  whole  the  sum  of  £10,000  sterling,, 
with  interest  not  exceeding  4  per  cent.,  such  portion  or  portions  to- 
be  paid  at  such  age  or  ages,  time  or  times,  if  but  one  such  child, 
and  if  more  than  one,  to  be  paid  to  or  divided  amongst  all  or  any 
one  or  more,  exclusively  of  the  rest,  of  such  children,  at  such  ages 
and  in  such  shares,  and  subject  to  such  annual  payments,  condi- 
tions, restrictions,  and  limitations  as  such  person  should  think  fit, 
"  and  for  the  purpose  of  raising  such  portion  or  portions,  with 
interest  for  the  same  respectively,  to  appoint  the  hereditaments  to 
.be  charged,  with  their  appurtenances,  to  any  person  or  persons 
whomsoever,  for  any  term  of  years  whatsoever,  without  impeach- 
ment of  waste  by  way  of  mortgage,  or  upon  trust  to  raise  the 
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money  to  be  charged,  and  the  interest  thereof,  by  the  usual  means."    V.-C.  B. 
Testatrix  further  directed  that  if  the  sons  of  her  sister,  or  any  of  1871 
them,  should,  before  they  or  he  should  become  entitled  in  posses-  viscount 
sion,  appoint  any  such  jointure  or  jointures  as  therein  aforesaid,  or  Holmesdal 
if  any  of  the  sons  or  daughters,  before  they  respectively  should  be-  West. 
come  so  entitled,  should  charge  the  hereditaments  or  any  part 
thereof  with  any  sum  for  portions  for  daughters  or  younger  sons 
respectively  as  therein  aforesaid,  "  then  and  in  every  such  case  the 
annual  sum  so  to  be  limited  as  aforesaid  shall  not  take  effect  upon 
or  charge  the  hereditaments  intended  to  be  charged  therewith,  nor 
shall  the  sums  of  money  so  respectively  intended  to  be  charged  for 
portions  as  aforesaid  be  a  lien  or  charge  upon  the  hereditaments 
intended  to  be  charged  therewith,  or  become  vested  in  or  payable 
to  any  person  or  persons  whomsoever,  or  be  attended  with  interest, 
unless  and  until  the  person  or  persons  so  appointing  such  annual 
sums  as  aforesaid,  or  so  charging  the  hereditaments  respectively 
with  portions  as  aforesaid,  shall  actually  become  entitled  to  the 
possession  or  receipt  of  the  rents  and  profits  of  the  hereditaments 
hereinbefore  settled  by  virtue  of  the  limitations  hereinbefore  con- 
tained, or  would,  if  he  or  she  had  been  then  living,  have  become  so 
entitled."    Testatrix  further  directed  that  the  settled  heredita- 
ments should  not  be  subject  at  any  one  time  to  the  payment  of 
more  than  £1200  a  year  for  jointures,  or  chargeable  with  more 
than  £20,000  for  portions. 

She  appointed  M.  SackviUe-  West  and  Frederick  Bticl  Nicholl  to 
be  executors  of  her  will. 

In  1864  the  barony  of  BucJchurst  was  created ;  and  by  letters 
patent,  dated  the  27th  of  April,  1864,  the  title  was  limited  to  Lady 
De  la  Warr  for  life,  and  after  her  decease  to  the  Hon.  Reginald 
Windsor  SacJcville-  West,  second  surviving  son  of  Lady  De  la  Warr, 
and  the  heirs  male  of  his  body ;  and  in  default  of  such  issue,  to  the 
third,  fourth,  and  fifth  surviving  sons  of  Lady  De  la  Warr  and 
the  heirs  male  of  their  bodies  respectively  and  successively.  The 
patent  contained  also  the  following  clause :  — 

"  If  the  said  Reginald  Windsor  Saelcville-West,  or  any  other  per- 
son taking  under  these  our  letters  patent,  shall  succeed  to  the 
earldom  of  De  la  Warr,  and  there  shall,  upon  or  at  any  time  after 
the  occurrence  of  such  event,  be  any  other  younger  son,  or  any 
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V.-C.  B.     heir  male  of  the  body  of  any  such  other  son,  then,  and  so  often  as 
1871      the  same  shall  happen,  the  succession  to  the  honours  and  dignities 
Viscount    hereby  created  shall  devolve  upon  the  son  of  the  said  Elizabeth 
Iolmesdale  colmtess  Be  la  Warr,  or  the  heir  who  would  be  next  entitled  to 
West.      succeed  to  the  said  dignity  of  Baron  Buchhurst,  if  the  person  so 
succeeding  to  the  earldom  of  Be  la  Warr  was  dead  without  issue 
male." 

On  the  3rd  of  May,  1864,  Lady  Amherst  made  a  (second)  codicil 
to  her  will,  whereby,  after  reciting  the  devise  in  her  will  com- 
mencing thus :  "  Whereas  by  my  said  will  I  have  devised  all  my 
manors  ...  in  the  counties  of  Kent,  Warwick,  Gloucester,  and 
Sussex,  to  or  in  trust  for  my  sister  Elizabeth,  Countess  Be  la  Warr, 
for  life,  with  divers  remainders  over  in  a  coarse  of  entail ;"  and 
the  grant  of  the  letters  patent,  she  recited  as  follows : — 

"  And  whereas  it  is  my  intention  to  settle  the  manors  and  here- 
ditaments, premises,  and  effects  devised  and  bequeathed  by  my 
said  will  in  a  course  of  settlement  to  correspond,  as  far  as  may  be 
practicable,  with  the  limitations  of  the  said  barony  of  Buchhurst, 
and  the  deeds  for  carrying  into  effect  such  settlement  are  about  to 
be  prepared,  but  cannot  at  present  be  completed." 

She  then  revoked  and  made  void  the  devise  of  the  manors  and 
hereditaments  contained  in  her  will ;  and  in  lieu  thereof  she 
devised  the  same  unto  and  to  the  use  of  the  Eight  Hon.  William 
Archer  Amherst  (commonly  called  Yiscount  Hohnesdale)  and  Fre- 
derick lltid  Nicholl  and  their  heirs,  "  upon  trust,  as  soon  as  con- 
veniently may  be  after  my  decease,  to  convey,  settle,  and  assure 
all  the  same  manors  and  hereditaments,  copyhold  and  leasehold 
premises,  and  effects,  in  a  course  of  entail,  to  correspond  as  nearly 
as  may  be  with  the  limitations  of  the  said  barony  of  Buchhurst, 
and  the  provisoes  affecting  the  same  contained  in  the  letters  patent 
conferring  the  said  dignity,  in  such  manner  and  form,  and  with 
all  such  powers,  provisoes,  declarations,  and  agreements,  as  the 
said  Yiscount  Hohnesdale  and  Frederick  lltid  Nicholl,  their  heirs, 
executors,  administrators,  or  assigns,  shall  consider  proper,  or  as 
their  counsel  shall  advise."  At  the  end  of  the  codicil  she  added : 
"  And,  except  as  my  said  will  is  hereby  altered,  I  confirm  the 
same." 
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Testatrix  died  on  the  20th  of  July,  1864,  without  having  made  V.-C.  B. 
the  settlement  referred  to  in  her  second  codicil.  1871 

On  the  9th  of  March,  1866,  the  present  suit  was  instituted  by  Viscount 
Lord  Holmesdale  and  Mr.  Nicholl,  as  trustees,  against  Reginald  W. 
Sackville-  West,  Mortimer  Sackville-  West,  Lionel  S.  Sachville-  West,  West. 
William  Edward  Sachville- West,  the  Earl  of  Be  la  Warr,  and  the 
Countess  of  Be  la  Warr,  Baroness  Buckhurst,  his  wife,  stating  as 
above,  and  praying  that  a  draft  settlement,  to  be  prepared  on  the 
Plaintiffs'  behalf,  might  be  settled  by  the  Judge  in  Chambers  in 
order  to  carry  into  effect  the  testatrix's  second  codicil,  and  that  the 
trusts  declared  by  such  codicil  might,  as  far  as  necessary,  be  carried 
into  effect  by  the  direction  of  the  Court. 

The  cause  coming  on  upon  motion  for  decree  on  the  2nd  of 
June,  1866,  an  order  was  made  that  a  proper  settlement  be 
approved  of  by  the  Judge  of  the  estates  directed  by  the  codicil 
to  be  settled,  and  that  all  proper  parties  should  join  in  the 
settlement. 

The  Plaintiffs,  the  trustees,  accordingly  brought  in  a  proposed 
form  of  settlement ;  and  a  summons,  taken  out  for  the  considera- 
tion of  that  proposal,  was  adjourned  into  Court,  and  argued  on  the 
15th  and  17th  of  December,  1866. 

On  the  24th  of  December,  1866,  the  Lord  Chancellor  (then 
Vice-Chancellor  Wood)  delivered  a  written  judgment,  at  the  close 
of  which  His  Lordship  answered  those  of  the  questions  argued  at 
the  hearing  which  bore  upon  the  present  discussion,  in  the  follow- 
ing manner : — 

"  I  think  the  settlement  must  follow  the  limitations  of  the 
letters  patent.  I  think  the  shifting  clause  should  follow  the  limi- 
tations of  the  letters  patent.  Whatever  be  the  validity  of  the 
limitations  as  to  the  peerage,  it  will  be  perfectly  good  as  a  shifting 
clause  of  the  estates  tail "  (1). 

Upon  this  a  settlement  was  prepared,  whereby  the  estates  were 
limited  after  the  decease  of  Lady  Be  la  Warr  to  the  use  of  B.  W. 
Sackville-West  and  the  heirs  male  of  his  body,  with  divers  re- 
mainders over,  and  containing  a  shifting  clause  in  the  exact  terms 
of  the  shifting  clause  in  the  letters  patent. 

(1)  Law  Rep.  3  Eq.  474,  486. 
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V.-C.  B.        On  the  25th  of  June,  1867,  a  certificate  by  the  Chief  Clerk  of 
1871      Vice-Chancellor  Wood  that  a  proper  settlement  had  been  made 
Viscount    was  approved  by  the  Judge ;  and  a  summons,  taken  out  on  the 
Holmesdale  part  of  t]ie  Defendants,  M.  Sachville- West,  L.  S.  Sachville- West, 
West.      and  W.  E.  Sachville-  West,  to  vary  the  certificate,  having  been,  on 
the  23rd  of  November,  1867,  dismissed,  the  order  dismissing  the 
summons  was  taken  by  appeal  to  the  House  of  Lords. 

On  the  9th  of  January,  1870,  Elizabeth  Countess  Be  la  Warr, 
Baroness  Buchhurst,  died ;  and  thereupon  the  Hon.  Reginald  W. 
Sachville-  West  succeeded  to  the  barony. 

In  February,  1870,  the  appeal  was  argued ;  and,  on  the  16th  of 
May  following,  the  order  dismissing  the  summons  was  reversed, 
and  it  was  declared  by  the  House  that  the  estates  devised  by  the 
codicil  ought  to  be  settled  in  a  course  of  strict  settlement  to  the 
second  and  other  younger  sons  of  Elizabeth  Countess  Be  la  Warr 
for  their  respective  lives,  without  impeachment  of  waste,  with 
remainder  to  their  respective  first  and  other  sons  in  tail  male  in 
the  order  and  succession  mentioned  in  the  patent ;  that  the  settle- 
ment ought  to  contain  powers  of  jointuring  and  charging  portions 
for  younger  children  to  the  limits  contained  in  the  will  of  the 
testatrix ;  and  that  in  the  settlement  there  ought  to  be  inserted  a 
shifting  clause  in  the  words  contained  in  the  settlement  mentioned 
in  the  certificate  (1). 

The  settlement  had  been  accordingly  resettled  by  the  convey- 
ancing counsel  in  accordance  with  the  order  of  the  House  of  Lords, 
but  in  such  settlement  were  inserted  the  following  clauses. 

After  the  power  of  charging  portions,  were  inserted  the  words : — 

"  Such  portion  or  portions  respectively  to  be  made  raiseable 
upon  or  after  the  decease  of  the  party  so  charging  the  same." 

And  after  the  clause  limiting  the  extent  of  the  powers  of  join- 
turing and  charging  portions,  the  following : — 

"  Provided  also,  that  if  the  use  or  estate  hereinbefore  limited  to 
the  said  Reginald  Windsor  Baron  Buchhurst,  Mortimer  Sachville- 
West,  Lionel  Sachville  Sachville-West,  and  William  Edward  Sach- 
ville- West  respectively,  for  their  lives  as  aforesaid,  or  any  one  or 
more  of  such  life  estates,  shall  be  determined  and  made  void  by 
(1)  Law  Eep.  4  B.  L.  543,  579. 
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such  succession  of  the  party  respectively  entitled  thereto,  to  the  Y.-C.  B. 

earldom  of  Be  la  Warr  as  aforesaid,  then  and  in  every  such  case  all  isti 

suxih  jointures  and  portions  (if  any)  as  may  have  been  made  or  viscount 

charged,  or  covenanted  to  be  made  or  charged,  by  any  and  every  Holmesdale 

of  them  whose  estate  or  respective  estates  for  life  shall  be  so  deter-  West. 
mined,  and  all  powers  and  remedies,  terms  of  years,  trusts,  and 
provisions  limited,  created,  or  made  for  securing  the  raising  and 
payment  thereof,  shall  thenceforth  cease  and  become  void." 

On  behalf  of  Lord  BucMmrst  an  objection  was  raised  in  Chambers 
to  the  insertion  of  these  clauses,  and  the  point  was  now  adjourned 
into  Court  to  be  argued. 

Mr.  AmpMeti,  Q.C.,  and  Mr.  Kekewicli,  for  Lord  BucJchurst : — 
It  may  happen  that  Lord  Buchhurst  may  succeed  to  the  earldom 
of  Be  la  Warr,  and  in  so  doing  may  take  no  estates  at  all ;  or,  if 
he  should  take  any  estates,  may  take  them  without  any  power  of 
jointuring  or  raising  portions  out  of  them,  should  the  Be  la  Warr 
settlement  contain  no  such  powers,  or  if  the  powers  in  the  Be  la 
Warr  settlement  should  have  been  exhausted.  He  may  there- 
fore be  wholly  deprived  of  power  to  provide  for  his  wife  and 
children. 

The  question  is  virtually  settled  by  the  decree  of  the  House  of 
Lords ;  but,  independently  of  that  decision,  the  retention  of  these 
words  is  so  unreasonable  as  to  be  opposed  to  any  probable  intention 
of  the  settlor. 

The  principle  of  the  House  of  Lords'  decision  is,  that  the  lan- 
guage creating  the  executory  trust  is  to  be  subordinated  to  the 
intention  of  the  settlor ;  and  it  would  be  wholly  inconsistent  with 
this  intention  to  deprive  the  holder  of  the  barony  of  BucJchurst  of 
the  power  to  make  an  indefeasible  contract. 

According  to  usual  practice,  a  proviso  for  shifting  on  the  acces- 
sion of  another  estate  is  followed  by  a  declaration  that  the  deter- 
mination of  the  estate  of  the  person  is  not  to  prejudice  uses, 
estates,  or  trusts  before  limited,  appointed,  or  created :  Peachey  on 
Settlements  (1).  Only  special  circumstances,  which  do  not  occur 
here,  justify  a  departure  from  the  rule. 


(1)  Page  969. 
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V.-C.  B.        Mr.  Eddis,  Q.C.,  and  Mr.  E.  Leigh  Pemberton,  for  Viscount 
I87i      Holmesdah : — 

Viscount  The  insertion  of  these  words  is  necessary  in  order  properly  to 
IOL3IESDALE  work  QU^  ^e  decree  0f  the  House  of  Lords.  No  doubt  the  prin- 
West-  ciple  of  that  decision  is,  that  the  intention  of  the  settlor  is  to 
prevail.  But  what  was  that  intention?  In  the  words  of  Lord 
Westbury  (1),  it  was  "to  make  provision  for  the  support  and 
maintenance  of  the  dignity"  of  the  barony  of  Buckhurst.  If 
these  words  are  excluded,  the  effect  will  be  that  the  estates  in- 
tended for  the  support  of  the  barony  may  go  over  charged  with 
jointures  and  portions,  and  be  a  barren  inheritance.  The  effect  of 
striking  out  the  words  relating  to  the  vesting  of  portions  will  be 
that  portions  may  be  made  to  vest  at  the  birth  of  children.  In 
any  event,  the  clauses  must  stand  or  fall  together. 

It  may  be  the  common  practice  in  framing  what  are  called 
(( name  and  arms  "  clauses,  to  provide  that  the  jointures  and  un- 
vested portions  shall  not  fail ;  but  the  distinction  is  obvious. 
Where  the  shifting  takes  place  in  consequence  of  some  default  of 
the  owner,  there  he  alone  forfeits  his  estate,  and  the  widow  and 
children  do  not  suffer ;  but  where  it  takes  place  in  consequence  of 
the  acquisition  of  other  estates,  over  which  a  new  exercise  of 
powers  of  jointuring  and  charging  may  be  made,  the  former  estates 
are  to  go  over  unincumbered. 

In  this  case  it  is  at  least  highly  improbable  that  the  Be  la  Warr 
settlement  contains  no  powers  of  jointuring  or  settling,  or  that 
such  powers  will  have  become  exhausted. 

Mr.  C.  Hall,  for  the  trustees  of  the  settlement. 

Mr.  Amphlett,  in  reply. 

Sm  James  Bacon,  V.C. : — 

No  doubt  the  case  is  not  without  considerable  difficulty,  because 
you  have  to  guess  very  much  at  what  was  the  intention  of  Lady 
Amherst,  and  how  that  intention  ought  best  to  be  carried  into 
effect. 

I  do  not  think  it  is  helped  very  much  by  any  speculations  that 
(L)  Law  Rep.  4  H.  L.  569. 
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may  be  indulged  in  as  to  the  earldom  of  Be  la  Warr  being  a    V.-C.  B. 
barren  inheritance  carrying  with  it  no  estate,  or  means  of  providing  1871 
for  children,  and  so  on.  Viscount 

On  the  other  hand,  how  can  it  be  imputed  to  Lady  Amherst,  Holmesdalb 
who  by  her  will  made  a  strict  settlement  of  the  Bucklmrst  estates,  West. 
and  who  by  the  codicil  to  her  will  intended  that  there  should  be 
a  strict  settlement  of  the  estates,  that  she  intended  that  the  owner 
of  the  barony  of  Bucklmrst  should  be  unable  to  contract  an 
advantageous  marriage,  or  that  he  should  be  unable  to  provide  for 
the  children  he  had  by  that  marriage,  whether  he  became  Lord 
Be  la  Warr  or  not,  when  the  words  of  that  codicil  completely  and 
distinctly  point  out  that  there  shall  be  a  settlement,  and  the 
House  of  Lords  have  said,  quoting  those  very  words,  "  with  all 
such  powers,  provisoes,  declarations,  and  agreements,"  that  the 
will  shall  be  taken  as  a  model  for  the  settlement  ? 

Could  it  be  the  intention  of  Lady  Amherst  that  the  Bucklmrst 
estate  should  be  so  settled  as  that  the  Owner  for  the  time  being 
should  not  be  able  to  enter  into  those  most  important  social  con- 
tracts which  are  involved  in  the  provisions  for  jointure  and  por- 
tions for  younger  children,  and  that  by  some  mere  accident  those 
contracts  should  be  utterly  set  aside  and  annihilated  ?  That  would 
be  to  impute  to  her  a  most  unreasonable  intention. 

There  is  nothing  unreasonable  in  carrying  the  intention  into 
effect  as  by  this  settlement  is  provided,  leaving  out  the  proviso 
for  cesser,  and  the  other  provision  about  raising  portions,  those 
portions  not  being  raiseable  until  the  periods  mentioned.  I  can- 
not help  thinking  that,  by  retaining  the  proviso  for  cesser,  infinite 
mischief  may  be  done  and  great  inconvenience  created.  Cer- 
tainly what  I  take  to  be  the  plain  intention  of  the  testatrix,  and 
the  confirmation  of  that  intention  by  the  House  of  Lords,  would 
be  utterly  defeated  if  I  were  to  do  so.  There  may  be  an  incon- 
venience if  the  Bucklmrst  estate  should,  after  the  peerage  of 
Be  la  Warr  has  acceded,  go  over  to  the  next  taker  charged  with 
the  £20,000  and  the  £1200  a  year  jointure.  This  possibly  may 
be  no  very  heavy  burden ;  but,  whether  the  burden  is  heavy  or 
light,  these  are  considerations  which  ought  not  to  influence  the 
judgment  of  the  Court. 

I  think  that  the  settlement  must  stand,  leaving  out  the  pro- 
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V.-C.  B.    visoes  for  postponement  and  cesser  of  portions  and  jointures. 

1871       That  is  the  best  I  can  do  with  it.    I  do  not  mean  to  say  the  ques- 
Viscotdnt    ^on  *s  without  considerable  difficulty,  on  account  of  the  obscurity 
Holmesdale  an(j  doubt  which  must  attend  such  subjects.    The  Court  has  to 
West.     frame  a  new  settlement,  and  to  find  its  way  as  well  as  it  can  in 
the  dark  to  the  intentions  which  are  supposed  to  regulate  the 
instrument.  The  power  of  leasing  which  is  given  is  not,  I  suppose,  to 
go  over,  and  why  should  the  contract  of  jointure  be  put  an  end  to  ? 
The  costs  of  this  application  may  be  taken  out  of  the  estate. 

Solicitors  for  Lord  BucMiurst :  Messrs.  Cope,  Rose,  &  Pearson. 
Solicitors  for  Yiscount  Holmesdale :  Messrs.  Pemberton,  Meynell,  & 
Pemberton. 

Solicitors  for  the  Trustees :  Messrs.  Nicholl,  Burnett,  &  Newman. 


v.-c.  b.  WEDGWOOD  v.  DENTON. 

Will — Condition,  luhether  discharged — Alteration  of  Circumstances — JRepubli- 
June  21,  22.  -  -  cation  hy  Codicil. 

A.,  by  will  made  in  1863,  gave  her  house  in  Z.,  "  held  under  the  Corpora- 
tion of  X  for  the  life  of  T.  K.,  and  the  term  of  twenty-one  years  after  his 
death,"  and  the  furniture  and  effects  in  the  house,  her  carriage  and  horses, 
pew  in  church,  and  a  sum  of  £8000,  to  trustees  upon  trust  during  the  lives  of 
her  nieces  B.  and  C,  so  long  as  they  should  remain  single  and  reside  in  her 
said  house  in  Z.,  and  keep  the  same  in  repair,  to  pay  to  'them  the  rent  of 
another  house  and  the  income  of  the  £8000,  and  to  permit  them  to  reside 
in  the  said  house  during  the  remainder  of  the  said  term  for  which  the  said 
house  was  held  of  the  Corporation  of  X.  If  either  of  them  should  marry  or 
m  die  before  the  expiration  of  the  term,  or  should  cease  to  reside  in  the  house, 
•  £500  was  to  be  paid  to  the  one  who  married,  and  the  rents  and  dividends 
were  to  be  paid  to  the  other  in  case  she  resided  in  the  house,  with  a  gift  over 
in  favour  of  another  niece,  D.,  in  case  both  B.  and  C.  should  die  or  cease  to 
occupy  the  house  before  the  expiration  of  the  said  term. 

T.  K.  died  in  1865,  whereupon  the  testatrix  surrendered  the  estate,  and 
obtained  from  the  corporation  a  lease  of  the  house  at  Z.  for  a  term  of  seventy- 
five  years : — 

Held,  that,  notwithstanding  the  surrender  of  the  original  lease,  the  trusts 
and  conditions  declared  by  the  testatrix  were  valid  for  at  least  the  period  of 
twenty-one  years  from  the  death  of  T.  K. 

By  her  will,  dated  the  6th  of  November,  1863,  Catherine  Wright, 
spinster,  after  certain  devises  and  bequests,  gave,  devised,  and  be- 
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queathed  "  the  house  in  Brownlow  Street,  Liverpool,  in  which  I     V.-C.  B. 
reside,  with  the  garden,  coach-house,  stables,  and  premises  there-  1871 
unto  belonging,  held  under  the  Corporation  of  Liverpool  for  the  wedgwoo: 
life  of  Mr.  Thomas  Kay  and  the  term  of  twenty-one  years  after  Denton 

his  decease,"  and  the  furniture,  plate,  linen,  pictures,  and  effects,   

and  whatever  the  house  contained,  except  money  and  securities 
for  money;  also  her  carriage  and  horses  and  all  appertaining 
thereto,  her  pew  in  Trinity  Church,  Liverpool,  and  also  her  free- 
hold house  in  Brownlow  Street,  in  the  occupation  of  James  Denton, 
and  the  sum  of  £8000,  unto  James  Denton  and  Thomas  Wehster, 
their  heirs,  executors,  administrators,  and  assigns,  upon  trust 
during  the  joint  lives  of  Mary  Amery  Wedgwood  and  Edith  Wedg- 
wood, and  so  long  as  they  should  both  continue  single  and  should 
reside  together  in  her  said  house  in  Brownlow  Street  (occasional 
absence  for  health  or  pleasure  excepted),  and  should  keep  the  same 
and  the  furniture  and  effects  in  good  order  and  repair,  to  pay  the 
rent  of  the  house  in  the  occupation  of  / ames  Denton,  and  the  divi- 
dends, interest,  and  annual  produce  of  the  £8000  cash  (which  was 
thereby  directed  to  be  invested)  to  the  said  Mary  Amery  Wedgwood 
and  Edith  Wedgwood  in  equal  shares,  and  permit  Mary  Amery  Wedg- 
wood and  Edith  Wedgwood  "  to  reside  in  the  said  house  now  occu- 
pied by  me,  and  to  use  the  furniture  and  other  effects,  carriage, 
horses,  and  pew  hereby  bequeathed,  during  the  remainder  of  the 
said  term  for  which  the  said  house  is  held  of  the  Corporation  of 
Liverpool,  as  aforesaid."  In  case  either  of  them  should  marry  or  die 
before  the  expiration  of  the  said  term,  or  discontinue  or  cease  to 
reside  in  the  house  occupied  by  the  testatrix,  then  upon  trust  to 
pay  the  rent,  dividends,  interest,  and  annual  produce  to  the  sur- 
vivor, or  other  of  them,  so  long  as  she  should  continue  to  reside 
in  the  said  house  (occasional  absence  for  health  or  pleasure  ex- 
cepted), and  should  keep  the  same,  and  the  furniture  and  effects, 
in  good  order  and  repair,  and  to  permit  such  survivor  or  other  of 
them,  so  long  as  aforesaid,  to  reside  in  the  said  house,  and  to  use 
the  said  furniture  and  other  effects,  carriage,  horses,  and  pew,  during 
the  remainder  of  the  said  term :  Provided  always,  that  if  either  of 
them  should  marry  during  the  same  term,  the  trustees  were  to  pay 
to  whichever  of  them  should  first  marry  the  sum  of  £500  out  of  the 
said  principal  sum  of  £8000,  or  the  investments  thereof,  for  her  own 
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V.-C.  B.    absolute  use  and  benefit,  free  from  the  control  of  her  husband.  If, 
1871      during  the  said  term,  either  of  them  should  have  discontinued  to 
Wedgwood  occupy  testatrix's  present  residence,  but  should,  on  the  death  of 

Denton  0^ier  °^  ^nem  wno  should  have  resided  therein  up  to  the  time 

  of  her  decease,  elect  to  take  up  her  abode  therein,  she  should 

be  at  liberty  so  to  do,  so  long  as  she  should  keep  the  house,  fur- 
niture, and  effects  in  good  order  and  repair,  and  she  should  there- 
upon, so  long  as  aforesaid,  be  entitled  to  the  aforesaid  rent,  divi- 
dends, interest,  and  annual  produce  during  the  residue  of  the  said 
term.  If  both  of  them  should  die,  or  cease  to  occupy  the  house 
before  the  expiration  of  the  said  term  for  which  the  said  house  was 
held,  the  houses  and  the  other  specified  property  (including  the 
£8000)  were  given  upon  trust  for  Catherine  Wedgwood,  a  younger 
sister  of  the  above-named  Mary  M.  A.  and  E.  Wedgwood,  sub- 
ject to  the  same  conditions  as  to  residence  as  were  thereinbefore 
declared  with  regard  to  her  sisters.  And  from  and  after  the  expi- 
ration of  the  said  term  for  which  testatrix's  house  was  held,  in  case 
both  or  either  of  them  (M.  A.  and  E.  Wedgwood)  should  have  re- 
sided as  aforesaid  in  the  said  house  till  the  expiration  of  that 
term,  similar  provisions  to  those  already  set  out  were  made  in 
reference  to  the  freehold  house  occupied  by  James  Denton,  and 
with  which  the  furniture  and  effects  in  the  testatrix's  present  resi- 
dence, the  carriage,  horses,  and  pew,  and  also  the  £8000,  were 
to  be  held.  The  trustees  were  also  directed,  from  time  to  time, 
during  the  continuance  of  their  trusts,  to  inspect  and  examine  the 
state  of  the  furniture  and  other  effects,  and  cause  such  reparations 
and  replacings  to  be  made  from  time  to  time  as  they  should  think 
fit,  such  reparations  and  replacings  to  be  made  at  the  cost  of  the 
said  Mary  Amery  Wedgwood  and  Edith  Wedgwood,  or  of  the  said 
Catherine  Wedgwood,  or  whichever  of  them  should  be  then  in  pos- 
session or  occupation  of  her  said  residence,  yet  so  as  that  they 
should  not  be  answerable  for  reasonable  wear  and  tear  thereof, 
nor  be  liable  to  repair  or  replace  the  carriage,  horses,  and  things 
appertaining  thereunto. 

The  residuary  real  and  personal  estate  of  the  testatrix  was  given 
to  William  Amery  and  Henry  Coupland  upon  certain  trusts. 

The  house  in  which  the  testatrix  resided  was,  at  the  date  of  her 
will,  held  by  her  under  a  lease  from  the  Corporation  of  Liverpool, 
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dated  the  29th  of  December,  1798,  for  the  term  (in  the  event     Y.-C.  B. 
which  had  happened)  of  the  life  of  Thomas  Kay,  the  survivor  of  1871 
the  three  lives  named  in  the  lease,  and  after  the  death  of  Thomas  Wedgwood 
Kay  for  the  further  term  of  twenty-one  years.    Thomas  Kay  died  dEnton 

in  September,  1865,  and  the  testatrix  thereupon  entered  into  an   

agreement  with  the  corporation  for  the  surrender  of  her  existing 
lease,  and  the  grant  to  her  of  a  new  lease.  Accordingly,  on  the  1st 
of  August,  186*6,  the  corporation  granted  to  the  testatrix  a  new 
lease  of  the  house  in  Broivnloiv  Street  for  a  term  of  seventy-five 
years.  After  the  date  of  this  lease  the  testatrix  made  two  codicils 
to  her  will,  not  in  any  manner  affecting  the  subject-matter  of  the 
suit,  and  on  the  23rd  of  September,  1868,  she  died. 

The  main  question  in  the  suit,  which  was  instituted  for  the  ad- 
ministration of  the  testatrix's  estate,  was,  whether,  having  regard 
to  the  surrender  by  the  testatrix,  after  the  date  of  her  will,  of  the 
original  term  for  which  the  house  in  which  she  resided  was  held, 
the  conditions  imposed  by  her  will  were  discharged,  or  whether 
(as  was  contended  by  the  trustees  of  the  residue)  the  gift,  being  of 
a  term  which  did  not  exist  at  her  death,  the  new  term  not  being 
disposed  of  by  her  will  fell  into  the  gift  of  the  residue. 

Mr.  Rigby,  for  the  Plaintiff  Mary  Ann  Wedgwood,  who  had 
married  since  bill  filed  :  — 

Having  regard  to  the  very  specific  description  of  the  term  for 
which  the  house  in  Broivnloiv  Street  was  held  by  the  testatrix  at 
the  date  of  her  will,  the  conditions  of  living  in  the  house  and 
remaining  unmarried  are  limited  to  the  duration  of  the  then  exist- 
ing term,  and  cannot  be  applied  to  the  new  term  or  be  extended 
indefinitely.  She  has  imposed  a  condition  which,  by  her  own  act 
in  surrendering  the  term  and  accepting  a  new  one,  has  become 
impossible,  and  therefore  it  is  discharged,  and  the  gift  to  Mary 
Wedgwood  is  to  be  taken  as  absolute  and  free  from  any  condition. 
It  is  stated  in  Swinburne  on  Testaments  (Powell)  (1)  that,  "  How- 
beit,  there  be  divers  cases  wherein  the  disposition  is  not  void  by 
reason  of  an  impossible  condition  which  the  testator  did  account 
possible  and  lawful;  but  the  condition  itself  is  void,  howsoever 
it  seemed  possible  in  the  opinion  of  the  testator.    One  is,  where 

(1)  Page  402. 
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V.-C.  B.  the  condition  may  be  accomplished  by  some  equivalent  means, 

1871  though  not  in  the  same  manner,  described  in  the  disposition ; 

Wedgwood  another  case  is,  where  the  testator,  after  the  making  of  his  will, 

_  v-  understanding  the  condition  to  be  impossible,  did  nevertheless  con- 

Denton.  °  r  » 
  firm  his  will  by  codicils." 

[He  also  cited  Gath  v.  Burton  (1),  Barley  v.  Langworthy  (2), 

and  Younge  v.  Furse  (3).] 

Mr.  Kekewich,  for  Edith  and  Catherine  Wedgwood : — • 

The  intention  of  the  testatrix  to  pass  her  interest  in  her  house 
in  Brownlow  Street,  whatever  it  might  be,  is  clear,  and  the  fact 
that,  by  an  event  subsequent  to  the  date  of  her  will  that  interest 
has  become  enlarged,  does  not  affect  the  disposition  :  Cox  v. 
Bennett  (4)  ;  Castle  v.  Fox  (5). 

Mr.  W.  F.  Bobinson,  for  the  trustees  of  the  residue : — 

By  the  Wills  Aet  (1  Yict.  c.  26),  the  will  is  to  be  construed,  with 
reference  to  the  real  and  personal  estate  comprised  therein,  as 
if  it  had  been  executed  immediately  before  the  death  of  the  testa- 
trix ;  and  as  the  will  purports  to  dispose  of  a  term  which  was  not 
in  existence  at  her  death,  the  new  term  being  undisposed  of  falls 
into  the  residue.  If,  however,  it  is  decided  that  the  new  term 
passed  by  the  will,  the  merely  nominal  impossibility  of  performing 
the  condition  is  at  an  end.  A  new  term  is  substituted,  and  the 
legatees  can  and  must  perform  the  conditions  imposed  by  the 
testatrix.  The  case  is  distinguished  from  Barley  v.  Langivorthy, 
where  the  testator  had  by  his  own  act  rendered  performance  of  the 
conditions  impossible. 

[He  cited  Emuss  v.  Smith  (6).] 

Mr.  C.  Stewart,  for  other  parties. 

Mr.  Bigby,  in  reply,  referred  to  Bulloch  v.  Bennett  (7),  Violett 
v.  Brodkman  (8),  and  Webb  v.  Byng  (9). 

(1)  1  Beav.  478.  (5)  Law  Eep.  11  Eq.  542. 

(2)  3  Bro.  P.  C.  359.  (6)  2  De  G.  &  Sm.  722. 

(3)  8  D.  M.  &  G.  756.  (7)  1 K.  &  J.  315  ;  7  D,  M.  &  G.  283. 

(4)  Law  Rep.  6  Eq.  422.  (8)  26  L,  J.  (Ch.)  308. 

(9)  1  K.  &  J.  580. 
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Sir  James  Bacon,  V.C. :—  v.-c.  b. 

Upon  all  these  questions  the  only  safe  rule  is,  to  consider  care-  ]^ 
fully  what  are  the  intentions  of  the  testatrix  expressed  in  her  will ;  Wedgwood 
and  unless  some  overwhelming  necessity  intervenes  to  defeat  the  Denton. 
execution  of  those  intentions,  they  must  and  ought  to  prevail. 
.Now,  the  scheme  of  the  will  may  seem  whimsical,  but  it  must  be 
remembered  that  it  is  the  will  of  a  lady  who  is  providing  for 
members  of  her  family,  and  providing  for  them  by  way  of  settle- 
ment. She  is  possessed  of  a  certain  leasehold  interest  in  a  house 
held  under  the  Corporation  of  Liverpool,  the  term  of  which  was  for 
"the  life  of  TJwmas  Kay  and  twenty-one  years  after  his  death.  By 
the  provision  in  her  will,  as  I  read  it,  she  intended  that  as  long  as 
that  house  lasted  there  should  be  house  and  home,  and  the  means  of 
occupying  and  enjoying  it,  for  the  persons  whom  she  designates  as 
the  objects  of  her  bounty  ;  and  she  has,  I  think,  described  that  in 
very  distinct  and  apt  terms.  If  I  were  to  yield  to  Mr.  Bighys 
argument,  I  must  wholly  disappoint  her  intentions  ;  I  must  make, 
as  it  were,  a  new  will  for  her,  and  defeat  the  settlement  which  she 
has  very  carefully  prepared.  [His  Honour,  after  stating  the  trust  to 
permit  Mary  Wedgwood  and  Edith  Wedgwood  to  reside  in  the  house 
then  occupied  by  the  testatrix,  and  to  use  the  furniture  and  other 
effects  "  during  the  remainder  of  the  said  term  for  which  the  house 
is  held  of  the  Corporation  of  Liverpool  as  aforesaid,"  continued : — ] 
It  has  been  contended  that  that  is  confined  to  the  leasehold  interest 
which  she  then  possessed  in  the  house,  and  that  as  soon  as  it 
happens,  as  it  has  happened,  that  she  no  longer  holds  that  lease- 
hold for  the  life  of  Kay  and  twenty-one  years  after  his  death,  the 
term  for  which  that  house  is  held  of  the  Corporation  of  Liverpool 
is  expired  and  gone,  and  all  that  is  subsequently  provided  in  the 
will  becomes  of  no  effect.  But,  first,  upon  the  words  I  find  no 
necessity  for  arriving  at  that  construction.  The  mention  of  the 
term  of  twenty-one  years  is  descriptive,  and  is  a  very  accurate 
description  of  the  interest  she  had  in  the  house  ;  and  when,  further, 
she  says  they  are  to  reside  during  the  remainder  of  the  term  for 
which  the  house  is  held  of  the  Corporation  of  Liverpool,  why  is  it 
not  as  right  to  say  that  means  the  term  of  twenty-one  years  and 
Kays  life,  as  any  other  term  that  can  be  suggested.  The  words 
are  fairly  answered  by  putting  that  construction  upon  them.  She 

2  D  2  2 
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V.-C.  B.     knows  that  for  Kays  life  and  for  twenty-one  years  the  house  is 

1871       hers  to  dispose  of.    That  is  the  subject  of  which  she  makes  a 

Wedgwood  settlement,  and  for  twenty-one  years  she  endeavours  to  secure  to* 

^  v-  her  two  nieces  the  house  and  home,  and  the  income  which  she  had 
Denton.  _  > 

  provided  for  them.    [His  Honour,  after  referring  to  the  subsequent 

provision,  continued  : — ]  I  entirely  go  along  with  Mr.  Rigbys- 
argument  upon  the  effect  of  the  Wills  Act.  I  do  not  ascribe  to 
the  codicils,  or  to  the  effect  of  the  will,  any  more  than  he  has- 
insisted  upon,  excepting  only  this,  that  the  codicil  has  the  effect  of 
a  republication  of  the  will,  and  is  to  give  it  the  effect  of  being  read 
so  far  as  the  property  intended  to  be  dealt  with  by  the  testatrix  is- 
concerned,  as  if  it  were  made  immediately  before  her  death.  But 
that  does  not  affect  this  case  in  the  slightest  degree.  The  only 
event  that  has  happened  which  is  said  to  affect  the  construction 
of  the  will  is,  that  some  time  after  the  date  of  her  will  she  sur- 
rendered the  lease  which  she  then  had  and  procured  the  grant 
of  another,  so  that  at  the  time  of  her  death,  and  at  the  time 
of  her  republication  of  her  will  and  confirmation  of  it  by  the 
codicil,  she  did  hold  a  lease  of  the  particular  house  from  the  Corpo- 
ration of  Liverpool,  and  although  the  term  had  been  expanded — 
enlarged  by  her  act — the  nature  of  her  property  in  the  house  was 
not  in  the  least  degree  affected  by  that,  as  far  as  the  description 
goes ;  but  she  had  it,  and  it  was  hers  to  deal  with,  whether  she 
thought  fit  to  deal  with  it  for  the  new  lease  of  seventy-five  years  or 
for  that  term  of  twenty-one  years,  which  was  the  main  object  of 
her  contemplations  as  to  this  part  of  the  case,  when  she  provided 
that  house  and  home  for  her  nieces  in  succession,  on  the  conditions 
mentioned  by  her.  The  cases  referred  to  by  Mr.  Rigby  in  his- 
very  able  argument  were  cases  in  wrhich  it  was  impossible  for  the 
conditions  to  be  performed.  It  was  ingeniously  attempted  to  avoid 
the  difficulty  arising  from  that  by  insisting  that  the  condition  was 
discharged — not  that  it  had  become  impossible. 

But,  on  examining  the  cases  cited,  the  impossibility  of  perform- 
ing the  condition  was  of  the  very  essence,  and  to  change  that  by 
calling  it "  the  discharge  of  the  condition"  does  not  alter  the  subject 
or  throw  any  light  upon  it ;  it  is  only  applying  another  term  to  the 
same  thing.  In  Barley  v.  Langworthy  (1)  the  lady  was  to  have  hadi 

(1)  3  Bro.  P.  C.  359. 
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the  enjoyment  of  a  mansion-house  and  furniture  in  it,  and  certain     V.-C.  B. 
leaseholds,  and  then  by  the  act  of  the  testator  it  became  impossible  1871 
that  that  condition  could  be  performed,  and  it  was  held  that  it  was  Wedgwood 
•only  so  far  discharged  as  it  had  become  impossible.    So  in  Gctth  de-xton 

v.  Burton  (1),  where  a  testator  gave  to  his  debtor  certain  benefits   

under  his  will  on  condition  that  he  paid  the  debt,  and  after  that 
the  condition  became  incapable  of  performance,  because  by  a  trans- 
action between  testator  and  his  debtor  in  his  lifetime  the  debt  had 
been  extinguished  and  ceased  to  exist.  Debt  there  was  none,  as 
the  testator,  by  accepting  a  composition,  released  the  debt,  and 
therefore  it  had  become  wholly  impossible  to  perform  the  con- 
dition. But  where  is  the  impossibility  of  performing  literally  and 
strictly  and  completely  every  condition  in  this  will  ?  It  may  be  in 
events  which  may  hereafter  occur,  and  upon  which  I  need  not  now 
speculate,  that  at  the  end  of  that  term  of  twenty-one  years  so  plainly 
pointed  out  in  the  will,  the  time  will  come  when  it  is  to  be  ascer- 
tained what  interest  Mary  Wedgwood  takes  in  the  capital,  what 
interest  Edith  Wedgwood  takes,  and,  if  neither  of  them  takes  any, 
what  interest  Catherine  takes  ?  I  cannot  now  decide  that,  but  I 
<3an,  and  am  bound,  I  think,  to  decide  that  the  direction  in  the 
will  is  clear  and  explicit  in  itself,  and  that  at  least  for  the  period 
which  existed  of  that  term  of  twenty-one  years  the  trusts  of  the 
will  are  to  be  in  active  operation. 

Mary,  who  is  married,  is  entitled  to  the  £500.  Edith,  who  is 
aiot  yet  married,  upon  condition  that  she  keeps  up  the  house  and 
resides  in  it,  will  be  entitled  to  the  income  of  all  the  rest.  At  the 
end  of  the  term  of  twenty-one  years,  questions  may  arise  which 
cannot  now  be  decided,  as  to  what  is  to  be  done  with  the  corpus 
of  the  aggregate  settled  fund  which  the  testatrix  has  provided  for 
the  benefit  of  her  nieces.  Beyond  that  I  do  not  know  that  I  can 
go  at  present.  It  will  be  declared  that  the  Plaintiff  is  entitled 
to  the  sum  of  £500,  and  that  the  trusts  in  the  will  are  subsist- 
ing trusts  for  the  period  of  twenty-one  years  from  the  death  of 
Thomas  Kay. 

Mr.  Robinson :— I  am  afraid,  if  we  took  it  exactly  in  that  form,  it 
might  be  contended  at  some  future  time  that  it  was  an  expression 

(1)  1  Beav.  478. 
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of  your  Honour's  opinion  that  it  was  not  a  continuing  trust  beyond 
that  time. 

The  Vice-Chancelloe  : — I  cannot  help  that.  If  anybody  says- 
that,  and  you  are  there,  you  will  contradict  him. 

Solicitors :  Messrs.  Field,  Boscoe,  &  Co.,  for  Messrs.  Eden,  Pears,. 
Logan,  &  Eden,  Liverpool. 


BKUNEL  v.  BKUNEL. 

Domicil, 

A  French,  subject,  by  establishing  himself  in  business  in  this  country,, 
marrying,  and  continuing  to  reside  here  for  more  than  thirty  years,  making 
only  occasional  business  visits  to  France : — 

Held,  to  have  lost  his  domicil  of  origin,  and  acquired  an  English  domicil,. 
notwithstanding  his  refusal  to  take  out  letters  of  naturalisation  in  this 
country,  on  the  ground  that  he  might  return  to  France,  and  would  not  give 
up  his  status  as  a  French  citizen. 

The  question  in  this  case  was  as  to  the  domicil  at  the  date 
of  his  death,  the  19th  of  September,  1868,  of  the  intestate  Jean 
Frangois  Brunei. 

It  appeared  that  J.  F.  Brunei  was  born  in  France,  of  French 
parents,  about  1790.  Between  1815  and  1830  he  spent  a  con- 
siderable portion  of  his  time  in  this  country,  but  without  having 
any  fixed  residence.  In  1833  he  left  France  voluntarily,  and 
took  up  his  permanent  residence  in  this  country,  and  his  sole  place 
of  abode  and  business  down  to  his  death  was  in  London  or  the 
immediate  neighbourhood.  In  1846  he  married  the  Plaintiff,  who 
was  an  Englishwoman,  carrying  on  businesses  a  milliner  in  Wood- 
stock Street  There  was  only  one  child  of  the  marriage,  the  Defen- 
dant, who  was  blind  from  her  birth,  and  of  weak  understanding. 

Mr.  and  Mrs.  Brunei  continued  to  reside  in  Woodstock  Street 
until  1865 ;  when,  at  his  request,  the  business  was  sold,  and  they 
took  a  house  at  Dalston,  for  a  term  of  three  years,  from  Michaelmas,. 
1865,  with  the  option  of  taking  a  lease  of  the  house  for  a  longer 
time.    It  appeared  that  he  expended  a  considerable  sum  of  mone)r 
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about  the  garden  of  this  house,  and  that  shortly  before  his  death,     V.-C.  B. 
when  the  three  years'  term  was  about  to  expire,  he  was  in  treaty  1871 
for  a  lease  for  a  further  term  of  fourteen  years.    Evidence  was  brunel 
also  given  that  he  frequently  spoke  of  ending  his  days  there,  brunel 

Until  about  1865  Brunei  carried  on  business  in  Margaret  Street   

as  a  wine  merchant,  agent  for  the  Vichy  Water  Company,  and  bill 
discounter.  In  1858  he  bought  a  family  grave  in  Highgate  Cemetery, 
on  which  he  had  inscribed  "  The  Family  Grave  of  J.  F.  and  Eliza- 
beth Brunei,"  the  site  having  been  selected  by  Brunei  after  a 
personal  visit  to  the  spot.  In  1861  he  took  a  lease  of  his  residence 
in  Woodstock  Street  for  a  term  of  twenty-one  years  from  Christmas, 
1860,  and  also,  in  the  same  year,  took  an  assignment  of  a  ninety- 
seven  years'  lease  of  a  house  in  Highbury  Grove.  It  appeared 
that  on  the  purchase  of  this  lease  his  solicitor  explained  to  him 
that  he  could  not  legally  hold  the  lease  unless  he  became  natu- 
ralised. The  intestate  in  reply  stated  distinctly  that  he  would  not 
give  up  or  surrender  his  citizenship  of  Paris;  that  he  was  a 
Frenchman,  and  might  return  to  reside  in  France,  and  that  he 
consequently  declined  to  become  a  naturalised  British  subject.  In 
1864  Brunei  took  a  lease  for  thirty-nine  years  of  the  Margaret 
Street  premises,  where  his  business  was  carried  on,  and  after- 
wards granted  an  underlease  of  the  premises  to  Gallais,  who  had 
purchased  the  business  from  him. 

The  intestate  was  commonly  known  and  described  as  John 
Francis,  or  Francis  Brunei,  and  used  to  sign  his  name  in  this 
manner.  He  was  in  the  habit  of  making  occasional  visits  (about 
three  or  four  times  a  year)  to  France  for  the  purposes  of  his 
business,  and  in  order  to  see  his  friends  and  relations.  On  the 
last  of  these  visits,  in  August,  1868,  he  was  taken  ill  at  Dunkirk, 
and  returned  to  England  on  the  29th  of  August.  After  his  return 
home,  and  during  his  illness,  when  there  was  no  ground  for  serious 
apprehension,  the  intestate  stated  to  his  wife  and  medical  attendant 
that  he  never  intended  to  go  to  France  again. 

He  died  intestate  on  the  19th^of  September,  1868,  and  was 
buried  in  the  grave  purchased  by  him  in  Highgate  Cemetery. 

Letters  of  administration  were  granted  to  his  widow,  and  the 
bill  was  filed  for  the  purpose  of  obtaining  the  declaration  of  the 
Court  as  to  his  domicil. 
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V.-C.  B.    "  In  addition  to  the  facts  already  stated,  the  Plaintiff,  in  her 
1871      affidavit,  said  that  frequently  during  her  marriage  with  the  intestate 
Brunel     sne  nad  heard  him  say  that  he  should  never  return  to  France  to 
Bbunel     reside,  as  the  English  climate  suited  him  much  better. 
— -         An  affidavit  had  been  made  by  a  French  advocate,  M.  de  Bosaz, 
stating,  that  by  the  17th  Article  of  the  Code  Napoleon  it  was  en- 
acted, that  the  quality  of  a  Frenchman  shall  be  lost : — "  1.  By  natu- 
ralisation  in    a   foreign  country.     2.   By   accepting,  without 
the  authority  of  government,  public  employments  bestowed  by  a 
foreign  power.   3.  By  adoption  into  any  foreign  corporation  which 
shall  require  distinctions  of  birth  (1).    4.  In  short,  by  any  settle- 
ment made  in  a  foreign  country  without  intention  to  return.  Com- 
mercial establishments  shall  never  be  considered  to  have  been 
made  without  intention  to  return." 

Under  this  article  M.  de  Bosaz  was  of  opinion  that  if  the 
intestate  took  up  a  permanent  residence  in  England  without  any 
intention  of  returning  to  France,  he  thereby  lost  his  status  as  a 
Frenchman,  and  ceased  to  be  a  citizen  of  Paris. 

Mr.  Willcoclc,  Q.C.,  and  Mr.  W.  Barber 9  for  the  Plaintiff,  con- 
tended that  the  domicil  of  the  intestate  was  English ;  there  having 
been  that  change  of  residence  of  a  permanent  character  voluntarily 
assumed  which  is  sufficient  in  order  to  affect  a  change  of  domicil : 
Haldane  v.  Fchford  (2)  ;   Udny  v.  TJdny  (3). 

Mr.  Street,  for  the  Defendant : — 

Kesidence  and  domicil  are  two  perfectly  distinct  things.  Kesi- 
dence  not  accompanied  by  the  present  intention  that  it  is  to  be 
permanent  and  perpetual  does  not  constitute  domicil,  even  if  by 
accident  it  continues  for  a  long  time  and  is  not  merely  transient : 
Savigny  on  Private  International  Law  {Guthrie)  (4).  The  dis- 
tinction is  expressly  recognised  by  24  &  25  Yict.  c.  121.  In 
order  to  effect  a  change  of  domicil  there  must  be  not  only  a 
change  of  residence,  but  an  intention  to  abandon  the  original,  and 

(1)  Clause  3,  which  is  in  the  original,  been  suppressed  in  that  of  1807,  and 

"  Par  V affiliation  a  toute  corporation  not  to  have  been  re-enacted. 
etrangere  qui  exigera  des  distinctions  (2)  Law  Hep.  8  Eq.  631. 

de  7iaissance"  though  contained  in  the  (3)  Ibid.  1  H.  L.,  Sc.  441. 

original  edition  of  1804,  appears  to  have  (4)  Page  55. 
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acquire  a  new  domicil,  and  those  who  assert  that  the  birth-domicil     V.-C.  B. 
was  changed  are  bound  to  prove  that  such  change  took  place.    In  1871 
the  face  of  the  express  declaration  by  the  intestate  that  he  was  a  Brunel 
Frenchman,  and  might  return  to  reside  in  France,  and  did  not  brunel 

wish  to  lose  his  status  as  a  French  citizen,  his  permanent  residence   

in  this  country  is  not  sufficient  to  divest  him  of  his  French  domicil 
and  give  him  an  English  one  :  Bell  v.  Kennedy  (1) ;  Somerville  v. 
Somerville  (2) ;  Hodgson  v.  Be  BeaucJiesne  (3) ;  Moorhouse  v. 
Lord  (4). 

Sik  James  Bacon,  Y.C. : — 

On  the  facts  of  this  case  I  have  no  doubt  that  the  domicil 
of  the  deceased  was  in  England.  The  French  advocate  who 
has  made  an  affidavit  on  behalf  of  the  Defendant  points  out 
distinctly  the  circumstances  under  which,  according  to  the  Code 
Napoleon,  a  French  domicil  may  be  lost,  and  I  am  of  opinion  that 
it  was  lost  in  this  case.  To  effect  a  change  'of  domicil  it  is  not 
necessary  to  obtain  letters  of  naturalisation.  A  permanent  resi- 
dence by  a  foreigner  in  this  country  with  no  intention  of  ever 
returning  to  his  native  country  will  be  sufficient  to  create  a 
domicil  in  this  country.  Vdny  v.  Vdny  (5)  cuts  down,  or  rather 
explains,  the  expressions  in  Moorhouse  v.  Lord,  that  for  a  change 
of  national  domicil  there  must  be  a  definite  and  effectual  change  of 
nationality,  that  a  man  must  intend  exuere  jpatriam  ; — and  I  adopt 
what  was  said  by  Lord  Westbury  in  Udny  v.  Vdny  (6)  :  "  It  is  true 
that  residence  originally  temporary,  or  intended  for  a  limited 
period,  may  afterwards  become  general  and  unlimited,  and  in  such 
a  case,  so  soon  as  the  change  of  purpose,  or  animus  manendi,  can  be 
inferred,  the  fact  of  domicil  is  established."  It  must  be  declared, 
in  the  terms  of  the  prayer,  that  the  domicil  of  the  intestate  at  his 
death  was  English. 

Solicitors:  Mr.  W.  W.  Comins;  Mr.  W.  B.  Brooh. 

(1)  Law  Eep.  1  H.  L.,  Sc.  307.  (4)  10  II.  L.  C.  272. 

(2)  5  Ves.  750,  787.  (5)  Law  Rep.  1  H.  L.,  Sc.  411. 

(3)  12  Moo.  P.  C.  285.  (6)  Ibid.  458. 
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V.-0.  b.  In  re  HILL'S  TBUSTS. 

Will — Construction — Tenant  for  Life  —  Residuary  Bequest  —  Period  of  Dis- 
April  22;  tribution — Survivorship  —  Death  leaving  Issue — When  Contingency  to  he 

May  6.  determined. 

Testator  gave  a  sum  of  stock  to  trustees,  upon  trust  to  pay  the  dividends 
to  his  wife  during  her  life  or  widowhood ;  but  should  she  marry  again,  he 
directed  that  the  dividends  should  "  cease,"  and  fall  into  his  residue.  After- 
wards, "  as  to  the  rest,  residue,  and  remainder  "  of  his  estate  and  effects,  he 
gave  and  disposed  thereof  to  his  four  sons,  naming  them,  <c  with  benefit  of 
survivorship,  unless  they  shall  die  leaving  issue ;  and  then  my  meaning  is, 
that  the  said  property  shall  go  to  his  or  their  issue,  and  to  be  paid  to  them  at 
their  respectively  attaining  the  age  of  twenty-one  years  "  : — 

Held,  that  the  disposition  of  the  sum  of  stock,  after  the  death  of  the  tenant 
for  life,  was  reversionary,  and  not  like  that  of  the  rest  of  the  residue,  imme- 
diate ;  and  that  the  proviso,  "  with  benefit  of  survivorship,"  followed  by  the 
condition  "  unless  they  shall  die  leaving  issue,"  must  be  referred  as  to  the 
same  sum  of  stock  to  survivorship  and  death  leaving  issue  in  the  lifetime  of 
the  tenant  for  life,  and  not  generally ;  and  hence  that  the  sons  who  survived 
the  tenant  for  life  took  absolute  interests,  though  they  had  issue  living. 

Petition. 

John  Wilkes  Hill  died  on'  the  5th  of  May,  1843,  having  by 
will,  dated  the  25th  of  January,  1843,  ^bequeathed  to  John  Hill 
and  Frederick  Westley,  and  the  survivors  of  them,  and  the  executors, 
administrators,  and  assigns  of  such  survivor,  and  to  any  subse- 
quently to  be  appointed  trustees,  a  sum  of  £4000  New  3J  per 
Cent.  Annuities,  upon  trust  to  pay  the  dividends  to  his  wife  Anne 
Hill,  or  to  her  appointment,  during  her  life  or  widow  hood ;  but 
should  she  marry  again,  he  directed  that  "the  said  dividends" 
should  "  cease "  from  the  time  of  her  second  marriage,  and  fall 
into  and  become  part  of  the  residue  of  his  estate;  "and  in 
lieu  thereof  and  the  said  dividends,"  the  testator  gave  to  his 
wife  the  sum  of  £500  absolutely.  After  certain  specific  devises 
and  bequests,  testator  proceeded  as  follows 

"  And  as  to  the  rest,  residue,  and  remainder  of  my  estate  and 
effects,  I  give  and  dispose  thereof  between  my  four  sons,  namely, 
John  Hill,  William  Hill,  Hammett  Hill,  and  Henry  Hill,  share  and 
share  alike,  with  benefit  of  survivorship,  unless  they  shall  die 
leaving  issue ;  and  then  my  meaning  is,  that  the  said  property 


VOL.  XII.] 


EQUITY  CASES. 


303 


shall  go  to  his  or  their  issue,  and  to  be  paid  to  them  at  their  v.-C.  B. 
respectively  attaining  the  age  of  twenty-one  years."  1871 

In  February,  1851,  Frederick  Westley  died,  and  by  a  deed  dated      In  re 
the  6th  of  May,  1851,  the  above-named  William  Hill  was  appointed  titosts. 
a  trustee  of  the  will  in  his  place. 

In  1854  William  Hill  and  his  then  partner  in  business  were  adju- 
dicated bankrupts,  and  William  Nicolson  was  appointed  creditors' 
assignee. 

In  January,  1867,  he  was  again  adjudicated  a  bankrupt,  and  an 
official  assignee  only,  Edward  WatJcin  Edivards,  was  appointed. 
No  dividend  was  ever  paid  under  either  bankruptcy. 

On  the  12th  of  September,  1867,  Henry  Hill  died,  leaving  a 
widow,  Caroline  Hill,  and  a  daughter,  Caroline  Mary  Hill. 

On  the  23rd  of  March,  1870,  Anne  Hill,  the  widow,  died,  not 
having  been  again  married,  and  thereupon  the  £4000  stock  became 
distributable  under  the  trusts  of  the  will. 

All  this  time  John  Hill  was  living,  having  two  children  of  full 
age ;  William  Hill  was  living,  having  two  children,  infants ;  Ham- 
mett  Hill  was  Jiving  in  Canada,  having  three  children,  of  whom 
two  were  infants ;  and  Caroline  Mary  Hill  was  living,  being  of  the 
age  of  twenty-three  or  thereabouts. 

The  Petition  was  presented  by  John  Hill,  stating  the  above 
facts,  and  that  in  November,  1870,  the  trustees  had  transferred  the 
£4000  stock  into  Court ;  submitting  that,  according  to  the  true  con- 
struction of  the  will,  the  Petitioner  was  entitled  to  one-fourth  of  the 
fund ;  and  praying  that  one-fourth  of  the  residue  of  the  fund,  after 
payment  of  costs,  might  be  transferred  to  the  Petitioner,  and  the 
other  three-fourths  to  the  parties  respectively  entitled  thereto. 

The  Kespondents  were  William  Hill,  William  Nicolson,  Edward 
W.  Edwards,  Caroline  M.  Hill,  Caroline,  widow  and  administratrix 
of  Henry  Hill,  Hammett  Hill,  the  children  of  John  Hill,  the  children 
of  William  Hill,  and  the  children  of  Hammett  Hill. 

Subsequently  to  the  Petition  first  coming  on  to  be  heard,  the 
second  bankruptcy  of  the  Kespondent  William  Hill  was  annulled. 

Mr.  Maidlow,  for  the  Petitioner : — 

The  question  is,  whether  the  words,  "  with  benefit  of  survivor- 
ship unless  they  shall  die  leaving  issue,"  import  a  survivorship 
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V.-C.  B.    and  a  dying  leaving  issue  in  the  lifetime  of  the  tenant  for  life,  or 
1871  generally. 

j^7e  For  the  Petitioners  it  is  contended  that  survivorship  and  death 
Trusts     leaving  issue  in  the  lifetime  of  the  tenant  for  life,  are  all  that  was 

  meant,  and  hence  that  John  Hill,  having  survived  the  tenant  for 

life,  is  entitled  absolutely,  though  he  has  issue ;  according  to  the 
fourth  of  the  four  rules  laid  down  in  Edwards  v.  Edivards  (1). 

The  reasoning  of  the  Lord  Chancellor,  in  the  judgment  in 
Bowers  v.  Bowers  (2),  applies  to  this  case.  There  the  gift  was 
immediate,  whereas  here  it  is  reversionary ;  but  there  the  words 
"  with  benefit  of  survivorship,"  occurred,  as  they  do  here  ;  and  the 
general  rule  is  supported  (3),  "  that  the  survivorship  is  to  be  re- 
ferred, according  to  the  doctrine  of  Crijops  v.  Wolcott  (4),  to  the 
period  of  distribution  ;"  that  is,  in  this  instance,  to  the  death  of  the 
tenant  for  life.  Edwards  v.  Edwards  also  was  approved  in  the 
same  case  (5). 

In  Bowers  v.  Bowers,  the  decision  of  Vice-Chancellor  Malins  was 
reversed,  on  the  ground  that  the  gift,  which  would  otherwise  have 
been  absolute,  was  qualified  by  a  subsequent  proviso,  beginning  with 
the  words,  "  and  in  case  any  of  my  said  children  should  die  .  .  ." 
It  will  be  argued  that  the  passage  in  this  clause,  commencing 
with  the  words,  "  unless  they  shall  die  leaving  issue,  .  .  ."  has 
a  like  operation.  But  it  is  contended  that  this  passage  is  only 
a  sub-proviso,  qualifying  the  preceding  proviso,  "  with  benefit  of 
survivorship,"  and  not  interfering  with  the  application  of  the 
general  doctrine,  that  the  whole  limitation  is  to  be  referred  to  the 
period  of  distribution,  i.  e.,  to  the  death  of  the  tenant  for  life. 

This  view  is  supported  by  In  re 'Aliens  Estate  (6),  Cooper  v. 
Cooper  (7),  Ware  v.  Watson  (8),  and  Dean  v.  Eandley  (9). 

Mr.  Jones-Bateman,  for  William  Bill: —  \ 
I  support  the  same  contention. 

The  assignee  under  the  first  bankruptcy  has  been  served,  but  has 
made  no  claim,  and  does  not  appear. 

(1)  15  Beav.  357.  (5)  Law  Rep.  5  Ch.  251. 

(2)  Law  Rep.  5  Ch.  244.  (6)  3  Drew.  380. 

(3)  Ibid.  247.  (7)  1  K.  &  J.  658. 

(4)  4  Madd.  11.  (8)  7  D.  M.  &  G.  248  } 

(9)  2  H.  &  M.  635. 
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The  second  bankruptcy  has  been  annulled.  V.-rJ.  B. 

On  the  question  of  construction,  additional  authorities  are  Barker  1871 
v.  Cocks  (1)  and  Davenport  v.  Bishopp  (2). 


Mr.  Stallard,  for  Caroline  Hill  and  Hammett  Hill: — 

The  widow  makes  no  claim  against  her  daughter. 
On  behalf  of  Hammett  Hill,  I  support  the  same  contention : 
In  re  Gregsoris  Trusts  (3). 

Mr.  Cookson,  for  Caroline  Mary,  daughter  of  Henry  Hill, 
deceased : — 

If  in  this  case  there  had  been  an  immediate  gift,  as  in  the  first 
rule  in  Edwards  v.  Edwards  (4),  it  might  have  been  held  that,  as 
Henry  Hill  survived  the  testator,  he  took  an  absolute  interest, 
which  has  now  passed  to  his  widow  and  representative.  But  the 
interposition  of  the  life  estate  with  regard  to  this  sum  of  stock 
makes  all  the  difference.  Practically,  there  is  no  contest  between 
us ;  but,  according  to  the  true  construction,  the  daughter  is  now 
entitled. 

In  anticipation  of  the  arguments  on  the  other  side,  I  contend 
that  the  words  "  the  said  property,"  must  mean  the  parent's  share. 

Where  a  life  estate  is  given  in  part  only  of  the  residue,  that 
the  fourth  rule  in  Edwards  v.  Edwards  applies  to  such  part,  appears 
from  Dean  v.  Handley  (5). 

Mr.  Edward  Hanson,  for  the  children  of  John,  and  the  children 
of  Hammett  Hill : — 

In  the  events  that  have  happened,  John  Hill  and  Hammett  Hill 
take  life  interests  only,  with  remainder  to  their  children  respectively. 

The  clause  has  been  treated  as  if  it  applied  to  this  legacy  of 
£4000  stock  only.  In  truth,  it  applies  to  all  the  residue ;  hence 
to  property  which  is  given  immediately  in  possession,  without  any 
interposed  life  estate.  The  disposition  of  the  £4000  legacy  must 
consequently  be  the  same  as  if  it  had  been  given  without  any 
previous  life  estate :  Bowers  v.  Boivers  (6),  Cooper  v.  Cooper  (7), 

(1)  6  Beav.  82.  (4)  15  Beav.  357. 

(2)  2  Y.  &  C.  Ch.  463.  (5)  2  H.  &  M.  635. 

(3)  34  L.  J.  (Ch.)  41.  (6)  Law  Kep.  5  Ch.  244. 

(7)  1  K.  &  J.  658. 
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and  the  second  (not  the  fourth)  rule  in  Edwards  v.  Edwards  (1), 
have  direct  application,  and  govern  the  present. 

The  use  of  the  word  "  property  "  shews  that  the  testator  was 
dealing  with  all  the  residue,  and  not  with  this  fund  only. 

If  it  be  held  otherwise,  the  Court  must  adopt  one  principle  of 
construction  with  regard  to  one  part  of  the  residue,  and  another 
with  regard  to  another.  In  Dean  v.  Handley  (2)  it  will  be  found 
that  although  a  life  estate  was  given  in  a  portion  only  of  the 
income,  the  rest  of  the  income  was  directed  to  be  accumulated. 
There  was,  as  the  Lord  Chancellor  says  (3),  "  a  disposition  affecting 
the  whole  income  during  life,"  which  distinguishes  the  case  from 
the  present. 

The  contingency  expressed  by  "  unless  they  shall  die  leaving 
issue,"  is  more  extensive  than  the  proviso  "  with  benefit  of  survivor- 
ship," hence  it  cannot  be  treated  as  a  sub-proviso.  It  is,  in  truth, 
a  substantive  limitation,  as  in  Bowers  v.  Bowers  (4). 

Smith  v.  Streatfield  (5)  shews  that  the  division  between  the 
children  must .  be  'per  capita,  and  not  per  stirpes.  The  word 
"  respectively  "  does  not  occur. 

Mr.  H.  B.  Miller,  for  the  assignee  under  the  second  bankruptcy, 
asked  for  his  costs  of  appearance,  prior  to  the  annulment. 

Mr.  Bunting,  for  the  children  of  William  Hill : — 

This  case  goes  beyond  anything  that  was  decided  in  Edwards  v. 
Edwards.  Here  the  gift  is  to  the  widow  during  widowhood,  with 
remainder  to  each  of  the  sons,  followed  by  a  limitation  depending 
on  a  double  event,  i.  e.s  if  a  son  dies  without  leaving  children,  the 
income  is  to  go  to  the  survivors,  and  after  the  death  of  the  survivor 
of  them,  the  fund  is  to  go  to  all  the  children  in  equal  shares ;  if  a 
son  dies  leaving  issue,  his  share  is  to  go  to  all  the  children  of  all 
the  sons  who  shall  leave  children.  Thus  the  case  is  brought  within 
Bowers  v.  Bowers. 

In  In  re  Allen's  Estate  (6)  and  Dean  v.  Handley  the  whole  fund 
was  given  over  on  determination  of  a  prior  life  estate.  Hence  they 
do  not  apply  to  this  case. 

(1)  15  Beav.  357.  (4)  Law  Eep.  5  Ch.  244. 

(2)  2H.&M.  635.  (5)  1  Mer.  358. 

(3)  Ibid.  G39.  (6)  3  Drew.  380. 


V.-C.  B. 
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This  gift  is  like  an  immediate  gift  of  property,  of  which  the    V.-C.  B. 
testator  was  possessed  only  in  reversion.    The  whole  of  the  residue  1871 
must  be  treated  as  if  disposed  of  in  bulk.  In  re 


Sir  James  Bacon,  V.C. : — 

Several  suggestions  have  been  offered  as  to  the  proper  construc- 
tion of  this  will,  but  I  must  say  I  regard  the  question"  as  scarcely 
arguable. 

Nothing  can  be  plainer  than  the  words  in  question ;  nothing  can 
be  more  direct  and  free  from  doubt  than  their  construction,  if 
taken  without  reference  to  the  decisions,  which  in  questions  of 
construction  are  not  always  satisfactory  or  consistent. 

The  testator  takes  a  sum  of  £4000  stock  out  of  his  property ; 
he  makes  a  specific  thing  of  it,  gives  it  to  his  widow  for  life,  and 
then  directs  that  when  she  dies  the  specific  thing  shall  fall  into  his 
residue.  In  a  subsequent  part  of  the  will  he  disposes  of  that 
residue.  How  can  the  circumstance  that  he  afterwards  disposes 
of  his  residue  affect  the  fact  that  this  £4000  legacy  is  a  specific 
thing,  which  he  sets  apart  for  a  time,  and  which  he  directs  shall 
fall  into  his  residue  at  a  future  period  not  then  ascertainable  ?  It 
is  a  portion  made  distinct  from  all  the  rest  of  his  property,  and 
the  terms  in  which  he  disposes  of  it  are  as  plain  as  possible.  It  is 
as  if  he  had  said :  "  And  as  to  the  said  sum  of  £4000  stock,  from 
and  after  the  decease  or  second  marriage  of  my  said  wife,  I  give 
and  dispose  thereof  between  my  four  sons,  namely,  John  Hill, 
William  Hill,  Hammett  Hill,  and  Henry  Hill,  share  and  share 
alike." 

Then  he  proceeds  to  add,  "  with  benefit  of  survivorship ;"  and  if 
these  had  been  the  only  additional  words — if  the  clause  had 
stopped  there — a  difficult  question  might  have  been  raised.  But 
there  is  a  condition  annexed.  The  testator,  foreseeing  that  at  the 
death  of  the  tenant  for  life  the  four  sons  might  not  be  living,  pro- 
ceeds to  say :  "  Unless  they  shall  die  leaving  issue  ;  and  then  my 
meaning  is,  that  the  said  property  shall  go  to  his  or  their  issue, 
and  to  be  paid  to  them  at  their  respectively  attaining  the  age  of 
twenty-one  years."  Is  it  possible  for  words  to  express  a  testator's 
meaning  more  clearly  ?  Upon  the  death  of  the  tenant  for  life  the 
legacy  is  to  fall  into  the  residue,  and  be  at  once  distributed.    It  is 
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V.-C.  B.  to  be  divided  into  four  shares  if  the  four  sons  shall  be  then  living, 
1871  and  there  an  end.  If  either  or  any  of  them  shall  be  dead  without 
leaving  issue,  the  fund  is  to  go  to  the  survivors.  If  either  or  any 
trusts  snaH  be  dead  leaving  issue,  the  share  of  him  or  them  so  dying  is 
  to  go  to  his  or  their  respective  issue. 

The  notion  that  because  the  word  "  respectively  "  is  not  to  be 
found  in  the  clause,  the  fund  is  to  go  amongst  all  the  children  per 
capita,  is  quite  unfounded. 

The  difference  between  the  case  of  Bowers  v.  Bowers  (1)  is  appa- 
rent. Where  no  period  other  than  the  death  of  the  testator  is 
specified  or  indicated,  the  death  of  the  testator  is  to  be  taken  as 
the  period  of  distribution.  Here  the  period  of  distribution  is  the 
death  of  the  tenant  for  life. 

The  rule  laid  down  in  Edwards  v.  Edwards  (2)  is,  if  I  may  be 
allowed  to  say  so,  a  very  sound  and  wholesome  rule ;  and  the 
Master  of  the  Rolls  does  not  decide  that  case  without  stating  very 
good  reasons  for  his  decision.  Nor,  if  the  question  were  res  Integra, 
would  there  be  the  slightest  difference  in  the  conclusion  at  which 
I  should  have  arrived.  I  consider  it  settled  that,  in  the  absence 
of  words  to  the  contrary,  the  rule  is  that  the  words  "  if  they  shall 
die  leaving  issue  "  mean  if  they  shall  die  leaving  issue  before  the 
period  of  distribution ;  and  in  this  instance  it  is  impossible  to 
doubt  that  the  testator  meant  to  fix  the  death  of  the  tenant  for 
life  as  the  period  at  which  the  rights  of  the  parties  were  to  be 
ascertained. 

My  only  doubt  is  as  to  the  claim  of  the  assignee. 

The  order  will  be  in  accordance  with  the  prayer  of  the  Petition  ; 
but  as  to  the  share  of  William  Hill,  I  shall  allow  the  order  to  be 
suspended  for  a  week,  to  give  the  assignee  an  opportunity  of 
making  a  claim,  if  he  shall  be  so  advised. 

Solicitors:  Messrs.  Mason  &  Taylor;  Mr.  Anthony  Carr ;  Mr. 
W .  W.  Aldridye. 


(1)  Law  Kep.  5  Ch.  244. 


(2)  15  Beav.  357. 
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WYMAN  v.  CARTEE. 


V.-C.  B. 


Vtndor  and  Purchaser — Legal  Estate — Leaseholds — Will — Devise  in  Trust —  V^Y^, 
Disclaimer  by  Trustees — Administrator  with  Will  annexed — Declaration  and      May  25, 
Order  for  Sale. 

Testator  bequeathed  leaseholds  to  trustees,  upon  trust  to  pay  the  rents 
and  observe  the  covenants,  and  subject  thereto,  during  the  life  of  his  wife, 
to  pay  the  rents  unto  and  equally  amongst  all  his  nephews  and  nieces 
{naming  eleven  persons)  who  should  be  living,  and  the  children  of  such  as 
should  be  dead,  in  equal  shares  as  tenants  in  common ;  and  after  her  death, 
to  divide  the  rents  into  three  equal  parts,  and  pay  one  part  to  each  of  his 
three  nieces  (naming  three  of  the  persons  before  named)  for  life ;  after  the 
decease  of  each,  the  capital  of  the  third  to  be  in  trust  for  her  children ;  if 
either  should  die  without  leaving  a  child  surviving,  the  share  to  be  held  in 
trust  for  the  nephews  and  nieces  then  living,  and  the  children  of  those  then 
dead.  He  bequeathed  the  residue  to  all  his  nephews  and  nieces  who  should 
be  living  at  his  decease,  and  the  children  of  such  of  them  as  should  be  dead, 
in  equal  shares.  The  will  contained  a  power  to  the  trustees  to  sell  "  if  and 
when  they  shall  think  fit  so  to  do,  for  the  purpose  of  division  or  distribution." 

The  two  surviving  trustees,  who  were  also  appointed  executors,  renounced 
and  disclaimed,  and  administration  with  the  will  annexed  was  taken  out  by 
one  of  the  nephews. 

The  debts  having  been  all  paid,  a  bill  was  filed  by  another  nephew,  to 
which  the  administrator  and  the  other  beneficiaries  were  parties,  for  adminis- 
tration ;  and  in  this  suit  a  decree  was  made,  declaring  that  the  share  of  a 
niece,  who  had  died  in  the  testator's  lifetime  without  issue,  had  passed  to 
the  other  nephews  and  nieces,  and  ordering  a  sale  of  the  leaseholds  : — 

Held,  that  the  legal  estate  in  the  leaseholds  was  in  the  administrator,  and 
that  it  was  not  necessary  that  the  beneficiaries  should  join  in  the  conveyance 
to  a  purchaser. 


Thomas  Swales,  the  testator  in  the  cause,  by  his  will,  dated  the 
11th  day  of  August,  1851,  gave  and  bequeathed  unto  William 
Gaston,  Bobert  Tilling,  and  Richard  Elms,  their  executors,  adminis- 
trators, and  assigns,  all  his  leasehold  messuages,  tenements,  and 
hereditaments,  upon  trust,  "  in  the  first  place,  to  pay  the  rents, 
taxes,  and  outgoings  chargeable  thereon  respectively,  and  to 
observe  and  perform  the  covenants  and  conditions  in  the  respec- 
tive leases  of  the  same  messuages,  tenements,  and  hereditaments 
contained,  and  on  the  part  of  the  lessee,  his  executors,  administra- 
tors, and  assigns,  to  be  observed  and  performed,  and  to  keep  my 
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V.-C.  B.    general  estate  harmless  and  indemnified  therefrom,  and  from  all 
1871       actions,  suits,  accounts,  reckonings,  claims,  and  demands  whatso- 
Wyman     ever  m  respect  of  the  same and  subject  thereto,  as  to  the  mes- 
Cakter.    suages  or  tenements,  Nos.  10  and  11,  Grove  Terrace,  and  Nos.  7 

'   and  8,  Capland  Street,  Lisson  Grove,  in  the  parish  of  St.  Mary- 

lebone,  Middlesex,  upon  trust,  during  the  life  of  his  wife,  to  pay 
the  rents,  issues,  and  profits  thereof,  after  payment  thereout  of 
all  outgoings  "  as  aforesaid,"  unto  and  equally  between  such  of  all 
his  thereinbefore-named  nephews  and  nieces  (namely,  William 
Carter,  Thomas  Wilmore,  Lucy  Code,  Mary  Caston,  Hannah  Leverett, 
Sophia  Mayes,  Mary  Carter,  Elizabeth  Wyman,  Ann  Mms,  Dinah 
Swales,  and  Elizabeth  Swales)  as  should  be  then  living,  and  the 
children  of  such  of  them  as  should  be  then  dead,  in  equal  shares 
as  tenants  in  common,  such  child  or  children  to  have  the  parent's 
share  only,  and  the  shares  of  such  of  the  last-mentioned  persons 
as  should  be  married  women  to  be  for  their  sole  and  separate  use ; 
and  from  and  after  the  decease  of  his  wife,  upon  trust  to  divide 
the  surplus  rents  and  profits  into  three  equal  parts  or  shares,  and 
to  pay  one  of  such  third  parts  unto  each  of  them  his  said  nieces 
Lucy  Cock,  Mary  Caston,  and  Hannah  Leverett  for  life,  for  her 
separate  use ;  and  after  the  decease  of  each  of  them,  as  to  the 
third,  the  rents  of  which  would  have  been  payable  to  her  if  she 
had  continued  to  live,  upon  trust  for  all  and  every  the  children  or 
child  of  the  niece  so  dying  who  should  be  living  at  her  decease, 
if  more  than  one  in  equal  shares  as  tenants  in  common ;  and  if 
either  of  his  three  lastly-named  nieces  should  die  without  leaving 
any  child  her  surviving,  then  as  to  as  well  an  original  as  an 
accrued  share,  upon  trust  for  such  of  his  nephews  and  nieces  as 
should  be  living  at  the  decease  of  such  of  his  said  nieces  as  should 
so  die,  and  the  child  or  children  of  such  of  them  as  should  be  then 
dead,  in  equal  shares  as  tenants  in  common,  such  child  or  children 
to  have  the  parent's  share  only,  and  the  shares  of  such  of  them  as 
should  be  married  women  to  be  for  their  sole  and  separate  use. 
As  to  the  residue  of  his  real  and  personal  estate,  the  testator 
devised  and  bequeathed  the  same  unto  and  amongst  all  his  said 
several  nephews  and  nieces  who  should  be  living  at  his  decease, 
and  the  children  of  such  of  them  as  should  be  then  dead,  in  equal 
shares,  such  child  and  children  to  take  the  parent's  share  only, 


VOL.  XII.] 


EQUITY  CASES. 


311 


and  the  shares  of  such  of  them  as  should  be  married  women  to  be    V.-C.  B. 
for  their  sole  and  separate  use.    The  will  contained  a  declaration  1871 
that  it  should  be  lawful  for  the  trustee  or  trustees  for  the  time  Wyman 
being  of  the  will,  "  if  and  when  they  or  he  shall  think  fit  so  to  carter. 

do  for  the  purpose  of  division  or  distribution,"  to  sell  the  whole   

or  any  or  either  of  the  aforesaid  messuages,  tenements,  and 
hereditaments. 

On  the  22nd  of  September,  1854,  the  testator  made  a  codicil  to 
his  will,  whereby  he  revoked  the  appointment  of  Richard  Elms  as 
executor,  and  appointed  William  Henry  Papworth  Walsh  to  be  an 
executor  with  Caston  and  Tilling.  He  also  revoked  the  bequest 
in  trust  to  Caston,  Tilling,  and  Elms,  and  made  a  bequest  of  the 
same  hereditaments  to  Caston,  Tilling,  and  Walsh  on  the  same 
trusts  and  in  the  same  manner  as  if  Walsh  had  been  originally 
nominated  and  appointed  an  executor  and  trustee. 

In  October,  1854,  Lucy  Cock  died  without  leaving  issue. 

Previously  to  the  30th  of  November,  1857,  William  Caston  died, 
and  by  a  codicil  of  that  date  the  testator  bequeathed  a  leasehold 
messuage  which  he  had  acquired  since  the  date  of  his  will  to 
Tilling  and  Walsh  upon  certain  trusts.  He  then  gave  a  pecuniary 
legacy;  and  in  all  other  respects  confirmed  his  will  and  first 
codicil. 

The  testator  died  on  the  2nd  of  December,  1857,  leaving  sur- 
viving him  his  widow  and  ten  of  the  eleven  nephews  and  nieces 
mentioned  in  the  will,  Lucy  Cock  having  died,  as  above  stated. 

Tilling  and  Walsh,  the  surviving  executors,  renounced  probate ; 
and  they  never  accepted  or  acted  in  the  trusts  of  the  will  and 
codicils. 

On  the  8th  of  January,  1858,  administration  with  the  will 
annexed  was  granted  to  William  Carter. 

By  an  indenture  dated  the  19th  of  July,  1858,  and  made  between 
the  surviving  nephews  and  nieces  of  the  first  part,  the  husbands 
of  such  of  the  nieces  as  were  married  of  the  second  part,  William 
Carter,  as  administrator,  of  the  third  part,  and  Charles  Eird  and 
Charles  William  Eird  of  the  fourth  part,  the  two  last-named 
persons  were  appointed  receivers  of  the  leasehold  premises. 

On  the  2nd  of  January,  1863,  Elizabeth  Wyman,  one  of  the 
nieces,  died,  leaving  her  husband  James  Wyman,  who  became  her 
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V.-C.  B.    legal  personal  representative,  and  one  daughter,  Louisa  Ann,  wife 
]87i       of  Walter  Henry  Croxford,  surviving. 
Wyman        On  the  2nd  of  June,  1866,  the  testator's  widow  died. 
Carter        ^n  ^e  3rd  of  July,  1867,  the  bill  was  filed  by  James  Wyman 

  against  the  nine  surviving  nephews  and  nieces  (amongst  whom  was 

the  administrator,  William  Carter),  the  husbands  of  the  married 
nieces,  and  Mr.  and  Mrs.  Croxford,  stating,  amongst  other  things, 
that  William  Carter,  as  administrator,  had  paid  the  funeral  and 
testamentary  expenses,  debts,  and  legacies  out  of  the  personal 
estate,  and  that  "  he  assented  to  the  several  specific  and  residuary 
bequests  contained  in  the  said  will  and  codicils ;"  and  praying  for 
administration  of  the  personal  estate,  and  for  a  declaration  of  the 
rights  and  interests  of  the  Plaintiff,  and  the  nephews  and  nieces 
of  the  testator  in  the  leaseholds  and  residuary  estate  ;  and  other 
consequential  relief. 

William  Carter,  the  administrator,  by  his  answer  admitted  that 
all  the  debts  were  paid,  and  did  not  deny  that,  but  submitted 
whether  he  had  assented. 

In  this  suit  a  decree  was  made  on  the  8th  of  February,  1870, 
whereby  it  was  (amongst  other  things)  declared  that,  by  reason  of 
the  death  of  Lucy  Cock  without  issue  in  the  lifetime  of  the  testator, 
one  equal  third  part  or  share  of  the  leasehold  premises,  Nos.  10 
and  11,  Grove  Terrace,  and  Nos.  7  and  8,  Capland  Street,  and  of 
the  rents  and  profits  thereof,  became,  on  the  2nd  of  June,  1866, 
divisible  in  equal  shares  between  the  nine  surviving  nephews  and 
nieces  (naming  them)  and  the  Plaintiff,  as  legal  personal  repre- 
sentative of  Elizabeth  Wyman.  It  was  also  ordered  that  the 
leaseholds  should  be  sold. 

Under  this  decree  the  property  was  put  up  for  sale  under  con- 
ditions, the  13th  of  which  provided  "  that  the  purchaser  shall  not 
require  for  any  purpose  the  concurrence  of  any  person  in  respect 
of  any  beneficial  interest  bound  by  the  decree  or  order  for  sale." 

At  the  sale,  Lots  1,  2,  3,  and  4,  which  comprised  Nos.  7  and 
8,  Capland  Street,  and  Nos.  10  and  11,  Grove  Terrace,  were  pur- 
chased by  a  Mr.  Solomon  Willott ;  and  on  his  behalf  the  following 
requisition  was  made  : — 

"  The  whole  of  the  beneficial  interest  is  apparently  bound  by  the 
order  for  sale,  and  the  condition  points  to  a  sale  by  trustees  under 
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some  trust  or  power  for  that  purpose.  But  no  such  persons  appear 
on  the  title.  Of  the  trustees  for  sale  under  Mr.  Swales  will,  one 
is  dead,  and  the  remainder  have  renounced,  and  it  is  impossible 
that  the  administrator  with  the  will  annexed  can  execute  the 
power  contained  in  that  will.  It  further  appears  from  the  state- 
ment in  the  bill  that  the  testator's  debts  have  long  since  been 
paid,  and  that  the  administrator  has  assented  to  the  bequests,  so 
that  no  sale  can  be  made  by  him  as  administrator.  Have  new 
trustees  been  appointed  in  the  suit,  or  who  will  assign  the  property  ?" 

To  this  it  was  answered,  on  behalf  of  the  vendor,  as  follows : — 

"  The  administrator  with  the  will  annexed  is  the  party  to  convey. 
New  trustees  have  not  been  appointed.  The  legal  bequest  failed. 
The  beneficiaries  were  all  parties  to  the  suit,  and  none  of  them 
objected  to  the  decree  for  sale,  which  was  the  best  mode  of  dis- 
tributing the  property,  and  warranted,  not  merely  by  the  parties 
desiring  a  sale,  but  by  the  frame  of  the  will,  which  contemplated 
a  sale  if  it  should  be  expedient  for  the  purpose  of  distribution, 
which  it  unquestionably  was,  considering  the  number  of  persons 
interested.  Any  one  of  the  beneficiaries  might,  at  the  date  of  the 
decree,  have  had  a  sale  granted,  having  regard  to  the  Partition 
Act,  1868,  if  the  Court  had  not  otherwise  jurisdiction,  which  it 
had." 

To  this  it  was  replied,  on  behalf  of  the  purchaser  : — 
"  The  administrator  with  the  will  annexed  cannot  convey,  inas- 
much as  the  legal  estate  is  no  longer  vested  in  him,  and  he  has  no 
power  of  sale.  The  legal  bequest  did  not  fail,  inasmuch  as  the 
legatees  are  an  existing  and  numerous  class.  We  admit  that  the 
beneficial  interest  is  bound,  but  we  insist  that  we  are  entitled  to 
the  legal  estate.  We  do  not  see  what  the  Partition  Act  has  to  do 
with  the  matter,  inasmuch  as  up  to  the  present  time  no  order 
under  that  Act  has  been  made  in  the  suit.  Either  new  trustees 
must  be  appointed  for  the  purpose  of  the  conveyance,  or  a  vesting 
order  must  be  obtained  ;  and  in  either  case  at  the  vendor's  expense. 
Until  this  is  done,  no  sufficient  title  is  shewn  by  the  abstract,  and 
the  purchaser  must  again  reserve  further  requisitions." 

In  the  result,  the  objection  was  not  removed,  and  the  purchaser 
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V.-C.  B.     refused  to  complete ;  and  on  the  24th  of  November,  1870,  the 
1871       Plaintiff's  solicitor  took  out  a  summons  that  the  purchaser  might 
Wtmait     be  ordered  to  pay  the  balance  of  the  purchase-money  into  Court 
Cakteb.    t°  ^ne  credit  of  the  cause,  with  £5  per  cent,  interest  from  the  5th 

  of  August,  1870. 

The  summons  was  adjourned  into  Court. 

Mr.  Kay,  Q.C.,  and  Mr.  W.  B.  Ellis,  for  the  Plaintiff:— 

From  the  frame  of  the  will,  it  is  quite  clear  that  the  testator 
meant  the  legal  estate  to  remain  in  the  trustees  until  the  final 
distribution  of  the  property  took  place.  The  actual  trustees 
having  disclaimed,  and  administration  having  been  granted  to 
William  Carter,  our  contention  is,  that  the  legal  estate  and  power 
of  sale  are  vested  in  him. 

But  for  the  power  of  sale,  the  Court  could  not  have  ordered  a 
sale  of  the  property.  The  order  necessarily  implies  that  the  power 
of  sale  is  subsisting  and  in  the  administrator. 

Mr.  Ince,  for  the  Defendants. 

Mr.  Decimus  Sturges,  for  the  purchaser : — 

The  legal  estate  in  the  leaseholds  stands  in  a  peculiar  position. 
Either  the  specific  gift  failed,  in  which  case  the  estate  fell  into  the 
residue ;  or,  if  it  did  vest  in  the  administrator,  it  has  by  his  assent 
passed  out  of  him  (no  conveyance  being  necessary — an  adminis- 
trator, for  example,  never  conveys  to  next  of  kin),  and  is  now  in  the 
beneficiaries.    In  either  case,  it  is  not  in  the  administrator. 

The  decree  of  the  8th  of  February,  1870,  shews  that  the  share 
of  Lucy  Cock,  who  died  in  the  testator's  lifetime,  fell  into  the 
residue.  So,  again,  the  same  decree  shews  that  Elizabeth  Wymans 
share  of  it  passed  to  her  personal  representative,  which  would  not 
have  happened,  except  on  the  theory  that  the  share  fell  into  the 
residue. 

Where  a  trustee  and  executor  renounces  and  disclaims,  an 
administrator  with  the  will  annexed  is  not  a  trustee  of  the 
will :  Lewin  on  Trusts  (1).  The  power  of  sale,  in  this  instance,  is 
discretionary,  and  cannot  be  delegated. 


(1)  5th  Ed.  pp.  168,  169. 
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The  Court  itself  has  no  power  to  sell.  The  only  object  of  a 
sale  as  authorized  by  the  will,  was  for  the  purpose  of  division  or 
distribution ;  but  division  cannot  be  made,  inasmuch  as  there  are 
persons  living  who  are  in  enjoyment  of  the  rents  in  specie  during 
their  lives  ;  and  the  period  of  distribution  has  not  arrived. 

As  to  the  costs :  If  the  purchaser's  objection  is  valid,  and  the 
beneficiaries  must  join,  he  is  entitled  to  his  costs,  charges,  and 
expenses ;  if  wrong,  his  objection  not  being  unreasonable,  he  ought 
to  have  his  costs ;  and  at  least  ought  not  to  be  compelled  to  pay 
costs :  Dart  on  Vendors  and  Purchasers  (1). 

Sir  James  Bacon,  Y.C. : — 

I  have  listened  with  much  attention  to  the  arguments  that 
have  been  advanced  on  behalf  of  the  purchaser,  but  I  do  not  think 
that  he  is  justified  in  the  contention  which  he  has  raised. 

For  my  part,  I  entertain  no  doubt  as  to  where  the  legal  estate 
is.  The  trustees  having  disclaimed,  the  legal  estate  must  vest  in 
the  administrator.  It  is  in  that  character  only,  as  having  the 
legal  estate  in  him,  that  the  administrator  was  made  a  party  to  this 
suit  separately  from  the  other  beneficiaries,  and  was  interrogated 
as  to  his  assent  to  the  legacies. 

The  purchaser  has,  in  my  opinion,  been  far  too  scrupulous.  I 
acquit  him  of  all  improper  motive;  but  it  is  in  consequence  of 
his  scruples,  which  I  hold  to  be  unfounded,  that  the  additional 
expense  has  been  occasioned ;  and  common  justice  requires  that 
he  alone  should  pay  the  costs  of  the  parties  appearing  here.  He 
must  pay  the  balance  of  the  purchase-money  into  Court,  and  must 
;pay  the  costs  of  this  summons  of  the  Defendants  (if  they  have 
been  served)  as  well  as  of  the  Plaintiff. 

Solicitors  for  the  Plaintiff :  Messrs.  Lydall  &  Sweeting. 
Solicitors  for  the  Defendants  :  Messrs.  Bird  &  Son. 
Solicitors  for  the  Purchaser :  Messrs.  Gray  &  Berry. 

(1)  4th  Ed.  p.  1096. 
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In  re  OWEN'S  TBUSTS. 

Will — Construction — Gift  to  A.  and  her  Children — Life  Estate  implied  in  the 
Mother,  with  Remainder  to  Children. 

A  testatrix  gave  £1400  to  trustees  in  trust  to  pay  the  income  to  M.  for  life, 
and  the  capital  to  her  children  (excluding  her  two  eldest  sons)  who  should 
survive  her  and  attain  twenty-one.  She  also  gave  £1500  to  each  of  her  two 
eldest  sons,  and  the  residue  to  M.  and  such  of  her  children,  including  the 
two  eldest  sons,  as  should  attain  twenty-one : — 

Held,  that  M.  took  a  life  estate  in  the  residue,  with  remainder  to  such  of 
her  children  as  should  attain  twenty-one. 

MARY  OWEN,  by  her  will,  dated  the  21st  of  August,  1863r 
after  directing  payment  of  her  debts,  funeral  and  testamentary 
expenses,  and  giving  certain  pecuniary  legacies,  gave  £1400  to  her 
trustees,  upon  trust  to  invest  the  same  and  to  pay  the  interest 
thereof  to  her  adopted  child  Margaret  Eewett  for  life,  for  her 
separate  use,  and  from  and  after  her  decease  upon  trust  to  hold 
the  same,  and  the  annual  income  thereof,  in  trust  for  such  of  her 
children  (exclusive  of  her  two  eldest  sons  thereinafter  named  and 
provided  for)  as  should  survive  her,  and  who  should  then  have 
attained  or  should  afterwards  live  to  attain  the  age  of  twenty-one 
years,  whether  sons  or  daughters,  in  equal  shares  and  proportions, 
for  their  respective  own  absolute  use.  And  she  bequeathed  to  the 
two  elder  children  of  the  said  Margaret  Eewett  the  sum  of  £1500 
each  when  and  if  they  should  respectively  live  to  attain  the  age  of 
twenty-five  years ;  but  if  both  or  either  of  them  should  die  under 
that  age,  then  she  gave  the  said  legacy  or  legacies  of  him  or  them 
so  dying  under  that  age,  and  the  unapplied  income  thereof  (under 
the  provisions  for  such  purpose  thereinafter  contained),  unto  all 
and  every  the  other  children  of  the  said  Margaret  Eewett  (includ- 
ing the  survivor  of  the  two  eldest  sons,  provided  such  survivor 
should  live  to  attain  the  age  next  thereinafter  mentioned)  as 
should  live  to  attain  the  age  of  twenty-one  years,  in  equal  shares 
and  proportions,  for  their  own  respective  absolute  use ;  and  after 
declaring  that  all  legacies  given  by  her  said  will  in  all  cases  where 
the  several  legatees  should  at  the  time  of  her  decease  have  attained 
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twenty-one  (except  the  said  legacies  to  the  two  elder  children  of  V.-C.  W. 
Margaret  Hewett)  should  be  paid  at  the  expiration  of  six  calendar  1871 
months  after  her  decease,  and  that  all  legacies  and  shares  of  her  in  re 
residuary  estate  given  to  any  married  woman  should  be  paid  to  Trusts. 
her  to  her  separate  use,  "  and  as  to  all  the  rest  and  residue  of  her 
estate  and  effects  whatsoever  and  wheresoever,  whether  of  a  real 
or  personal  nature,  that  she  might  die  possessed  of  or  otherwise 
entitled  to,  either  in  possession,  remainder,  reversion,  or  expec- 
tancy, she  gave,  devised,  and  bequeathed  the  same  to  the  said  Mar- 
garet Hewett,  and  all  and  every  such  of  her  children  as  should  live 
to  attain  the  age  of  twenty-one  years,  including  her  two  eldest 
sons,  in  equal  shares  and  proportions,  for  their  respective  own 
absolute  use  and  benefit ;"  and  she  declared  that  until  the  vesting 
of  the  respective  legacies  or  shares  in  residue  given  by  her  will, 
and  during  the  minority  or  minorities  of  any  of  the  several  lega- 
tees, as  the  case  might  be,  her  trustees  and  executors  might  apply 
the  annual  income  of  such  legacies  or  shares  in  residue  to  which 
any  legatee  might  be  presumptively  entitled,  and  might  be  under 
twenty-one,  for  his,  her,  or  their  benefit  and  education,  and  might 
advance  a  part,  not  exceeding  one-third,  for  his,  her,  or  their  pre- 
ferment or  establishment  in  the  world  or  otherwise,  and  accumu- 
late the  residue  for  the  benefit  of  the  legatee  or  legatees  who 
should  become  entitled  to  the  fund  from  the  income  whereof  such 
accumulations  should  have  respectively  proceeded. 

The  testatrix  died  in  September,  1869.    Her  residuary  estate 
amounted  to  £23,000. 

Margaret  Hewett  had  eight  children  living  at  the  testatrix's 
death,  and  questions  having  arisen  on  the  will,  the  trustees  paid 
the  £23,000  into  Court  under  the  Trustee  Act 

Margaret  Hewett  then  presented  this  Petition,  praying  in  the 
alternative  that  she  might  be  declared  tenant  for  life  of  the  fund, 
or  that  one-ninth  share  of  the  fund  might  be  paid  to  her.  All  the 
children  were  living  at  the  date  of  the  Petition,  but  none  of  them 
had  attained  twenty-one. 

Mr.  Griffith  Smith,  for  the  Petitioner : — 

The  tendency  of  modern  decisions  is  to  construe  a  will  of  this 
description  as  giving  a  life  interest  to  the  mother,  with  remainder 
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to  the  children,  and  the  Court  will  lay  hold  of  very  slight  circum- 
stances as  assisting  this  construction.  Construed  literally,  the 
words  import  the  gift  of  a  share  to  the  mother ;  but  that  construc- 
tion is  inconsistent  with  the  general  intention  of  the  will,  and 
particularly  with  the  intention  apparent  on  the  will,  that  all  the 
children  should  participate. 

[He  cited  Jeffery  v.  Honywood  (1),  Morse  v.  Morse  (2),  Audsley  v. 
Horn  (3),  Ward  v.  Grey  (4),  and  Armstrong  v.  Armstrong  (5).] 

Mr.  Chitty}  for  the  children: — 

I  admit  that  very  slight  indication  of  intention  is,  according  to 
modern  decisions,  sufficient  to  induce  the  Court  to  give  a  life  estate 
to  the  mother  on  the  whole  will ;  but  here  there  is  no  such  inten- 
tion to  be  collected.  The  only  circumstance  is  the  gift  of  the 
£1500  to  the  eldest  sons ;  but  that  is  not  enough  to  control  the 
clear  words  of  gift  of  a  share  to  the  mother. 

[He  cited  Whifbread  v.  Lord  St.  John  (6).] 

Sir  John  Wickens,  Y.C. : — 

I  think  that  the  gift  of  the  £1400  to  the  younger  children,  to 
the  exclusion  of  the  two  elder  sons,  who  are  included  in  the  gift 
of  the  residue,  and  the  reference  to  this  in  the  latter  gift,  will 
justify  me  in  holding  that  the  mother  takes  a  life  interest  in 
the  residue.  I  believe  that  in  taking  this  view  I  am  deciding 
in  accordance  with  the  intention  of  the  testatrix,  and  I  am  sure 
that  such  a  construction  is  most  for  the  benefit  of  the  legatees. 
There  must  be  a  declaration  accordingly. 

Solicitor  for  the  Petitioner :  Mr.  Hunt. 
Solicitor  for  the  Children :  Mr.  B.  Hunt. 


(1)  4  Madd.  398. 

(2)  2  Sim.  485. 

(3)  26  Beav.  195. 


(4)  26  Beav.  485. 

(5)  Law  Bep.  7  Eq.  518. 

(6)  10  Ves.  152. 
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MACKIE  v.  DAKLINGr. 

Curator  bonis,  appointed  by  Court  of  Session,  allowed  to  retain  Assets  under 
an  English  Administration. 

A  curator  bonis  and  factor  loco  tutoris  of  Scotch  infants : — 

Held,  not  bound  to  pay  into  Court  assets  belonging  to  the  infants  receivable 

under  an  English  will  of  which  the  curator  was  administrator,  and  which 

was  in  course  of  administration  by  the  Court. 

By  an  order  of  the  Court  of  Session,  dated  the  9th  of  July,  1868, 
the  Defendant  J.  8.  Darling  was  appointed  curator  of  those  of  the 
infant  seven  children  of  James  MacJcie,  deceased,  who  were  aged 
respectively  thirteen  and  fourteen,  and  therefore,  according  to 
Scotch  law,  above  the  age  of  pupillarity,  and  factor  loco  tutoris  of 
those  of  Mr.  MacJcie  s  children  who  were  under  that  age.  The 
Defendant  gave  the  security  required  by  the  12  &  13  Yict.  c.  51. 
James  MacJcie  died,  a  domiciled  Scotchman,  in  January,  1868. 

By  the  will  of  Margaret  G.  C.  Preston,  a  domiciled  English- 
woman, the  infants  were  named  as  residuary  legatees.  Mrs. 
Preston  died  in  1868,  not  having  appointed  any  executors  of  her 
will.  On  the  18th  of  January,  1869,  letters  of  administration  were 
granted  of  her  estate  to  the  Defendant  J.  S.  Darling,  as  curator 
bonis  and  factor  loco  tutoris  of  the  infants.  On  the  28th  of  April, 
1869,  this  bill  was  filed  against  Mr.  Darling,  to  administer  Mrs. 
Preston  s  estates.  A  decree  was  pronounced  on  the  26th  of  July 
in  the  usual  form ;  and  by  an  order  dated  the  25th  of  April,  1871, 
the  Defendant  Darling  was  ordered  to  pay  £1600  remaining  in 
his  hands,  being  part  of  the  residue  of  Mrs.  Preston  s  estate,  into 
Court. 

The  infants  were  also  entitled  to  property  in  Scotland  under 
the  marriage  settlement  of  their  parents. 

Mr.  Anderson,  Q.C.,  and  Mr.  J".  T.  Anderson,  for  the  Defendant, 
now  applied  to  discharge  the  order  directing  the  Defendant  to  pay 
the  English  assets  into  Court,  as  irregular.  These  were  Scotch 
infants,  and  the  Defendant  was  the  proper  person  to  retain  the 
assets.    The  point  had  been,  in  effect,  decided  by  Vice-Chancellor 


v.-c.  w. 

1871 
May  25. 
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V.-C.  w.    Wood,  in  Scott  v.  Bcntley  (1),  which  had  been  followed  by  Vice- 
1871      Chancellor  Malins. 


Mackie  Mr>  DicJcin§onf  q.o.  and  Mr.  TF.  TF.  Karslake,  for  the  infants, 
Darling,    expressed  themselves  satisfied  that  the  fund  was  safe. 

The  Vice- Chancellor  discharged  the  order  directing  the 
payment  into  Court. 

Solicitor  for  the  Plaintiffs  and  Defendant :  Mr.  William  Moon. 


V.-c.w.  HAYGAKTH  v.  WEARING.  '  ;  ; 

1871 

Vendor  and  Purchaser — Construction — Misrepresentation — Agency. 

June  7, 10, 

21,  22.  Where  the  Plaintiff,  a  single  woman,  was  informed  by  her  brother's  agent 

that  on  his  death  she  had  succeeded  to  a  small  estate,  of  which  she  knew 
nothing,  and  on  the  agent's  representations  of  its  value,  which  were  inaccu- 
rate, and  without  legal  advice,  she  conveyed  the  estate  for  an  inadequate  sum 
to  the  agent's  daughter,  the  Court  set  the  deed  aside,  with  costs : — 

Held,  also,  that  there  was  no  such  relation  between  the  parties  as  to  inca- 
pacitate the  agent  from  purchasing  : 

Held,  further,  that  the  agent's  claim  for  advances  to  "Plaintiff's  brother,  as 
to  which  he  pledged  his  oath,  but  of  which  there  was  no  corroborative 
evidence  of  any  kind,  must  be  disallowed. 

In  the  early  part  of  the  year  1866,  James  Hay  garth,  the  brother 
of  the  Plaintiff,  died  intestate.  In  the  summer  of  the  same  year  the 
Defendant  Thomas  Wearing  called  on  the  Plaintiff,  who  kept  a 
school  at  Kingsland  Green,  near  London,  and  informed  her,  according 
to  the  Plaintiff's  version,  that  her  brother  was  dead,  and  had  left  a 
bit  of  land  at  Garsdale,  in  the  county  of  York,  to  which  she,  as  his 
heiress,  was  entitled,  and  asked  her  "  What  she  meant  to  do  with  it?" 
The  Plaintiff  replied,  "  She  did  not  know when  Defendant  said, 
"Your  brother  often  said  we  were  to  have  it,  but  he  never  in  any  way 
made  it  over  to  us."  The  Plaintiff  then  asked  the  Defendant  what 
was  the  value  of  the  land  to  which  she  was  entitled,  to  which  Defen- 
dant answered,  "  £100,  may  be  a  trifle  more  or  less ;"  and  asked  the 
Plaintiff  whether  she  was  willing  he  should  purchase  it  at  that 
price ;  and  upon  her  replying  in  the  affirmative,  Defendant  said  : 

(1)  1  K.  &  J.  281. 
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"  All  my  property  will  come  to  my  daughter,"  and  that  he  should    V.-C.  w. 
have  it  made  over  to  her.    Defendant  then  asked  Plaintiff  whether  1871 
she  would  like  to  consult  any  one  upon  the  subject,  and  she  replied  haygaeth 
she  did  not  want  this,  because  she  had  perfect  confidence  in  him.  Wea^ing 

About  a  fortnight  afterwards  the  Defendant  again  called  on  the   

Plaintiff,  and  produced  the  deed  in  question,  which,  as  she  alleged, 
he  represented  was  a  conveyance  of  the  property  to  the  Defen- 
dant's daughter  for  £100,  which  the  Defendant  represented  as  being 
its  value.    The  Defendant  was  an  entire  stranger  to  the  Plaintiff. 

The  bill  alleged  that  the  Plaintiff  signed  the  said  document  on 
the  faith  of  the  representation  made  by  Thomas  Wearing  that  she 
was  conveying  by  it  property  worth  £100,  a  little  more  or  less ; 
and  that  £100  was  an  adequate  price  for  it;  and  she  did  not 
employ  any  professional  adviser,  or  consult  any  person  in  relation 
to  the  said  transaction,  but  acted  therein  entirely  in  reliance  on 
the  statements  of  Thomas  Wearing,  and  at  his  instigation.  The 
Plaintiff  had  no  knowledge  of  the  property  of  her  late  brother 
as  to  value  or  otherwise,  and  intended  to  sell  the  property  for  an 
adequate  consideration,  and  believed  £100  was  a  fair  price  for  the 
property. 

The  version  given  by  the  Defendant  of  what  took  place  at  the 
interview  was,  shortly,  that  he  had  a  claim  for  £400,  and  that  her 
interest  was  worth  about  £100 ;  that  Defendant  shewed  Plaintiff 
her  brother's  letters,  and  she  said  that  she  was  convinced  that  he 
intended  that  Defendant  and  his  daughter  should  have  the  pro- 
perty, and  that  she  was  willing  to  carry  out  the  said  intention. 

The  deed  was  a  conveyance  of  the  property  by  the  Plaintiff  to 
the  Defendant's  daughter  in  consideration  of  £500,  of  which  £400 
was  recited  as  a  debt  due  from  James  Haygarth  to  the  Defendant, 
and  the  balance  was  paid  to  the  Plaintiff. 

The  Plaintiff,  on  ascertaining  the  value  of  the  property  to  be 
greater  than  had  been  represented,  repudiated  the  transaction,  and 
filed  this  bill  against  Thomas  Wearing  and  his  daughter,  praying 
that  it  might  be  declared  that  the  conveyance,  as  a  sale,  was  void, 
and  ought  to  stand  only  as  a  security  for  what  was'  due  ;  and  for 
an  account  of  all  moneys  expended  on  lasting  improvements; 
and  an  account  of  the  rents  and  profits,  and  interest  thereon  at  £4 
per  cent. 
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V.-C..W.       The  Defendant  Thomas  Wearing,  in  the  9th  paragraph  of  his 
1871       answer,  stated  that  shortly  after  March,  1854,  James  Haygarth 
Haygarth   verbally  gave  Defendant  the  farm,  and  proposed  that  Defendant 
Wearing    snou^  suPply  him  with  money  as  long  as  he  lived ;  and  that,  in 

  pursuance  of  the  said  arrangement,  Defendant  advanced  him  £300, 

and  paid  off  a  £100  mortgage ;  but  that,  after  such  arrangement, 
he  kept  no  particular  account. 

The  effect  of  the  evidence  is  fully  stated  in  the  judgment  of  the 
Court. 

Mr.  Hardy,  Q.C.,  and  Mr.  Langwortliy,  for  the  Plaintiff — : 

First:  it  is  proved  by  the  evidence,  that  when  the  Plaintiff 
received  the  £100,  she  believed  the  Defendant's  assurance  that 
that  amount  was  the  value  of  the  farm.  Assuming  that  the  parties 
were  strangers,  a  sale  made  under  such  circumstances  cannot 
be  sustained  in  this  Court:  Turner  v.  Harvey  (1);  Bawlins  v. 
WicTcham  (2). 

Secondly :  if  the  Court  should  be  of  opinion  that,  from  the 
position  of  the  parties  towards  each  other,  the  Defendant  must  be 
treated  as  the  Plaintiff's  agent  on  that  ground,  the  transaction 
must  be  set  aside.  An  agent  cannot  purchase  the  property  of  his 
principal  without  the  intervention  of  an  independent  adviser  to 
protect  the  principal,  and  without  the  fullest  knowledge  of  all  the 
facts  :  Tate  v.  Williamson  (3)  ;  Billage  v.  Southee  (4). 

Thirdly :  on  the  Defendant's  own  statement  in  his  answer,  the 
transaction  is  invalid.  The  consideration  expressed  in  the  deed  is 
£500 ;  but  the  money  actually  paid  was  £100.  The  recital  in  the 
deed  that  £400  was  due  from  the  Plaintiff's  brother  has  not  been 
proved,  and,  indeed,  is  admitted  to  be  incapable  of  proof,  and  must 
therefore  be  regarded  as  untrue.  The  consideration,  therefore,  is 
only  £100  ;  and  the  property  is,  on  the  Defendant's  own  shewing, 
worth  from  £500  to  £700.  The  price  given,  therefore,  is  so  inade- 
quate as  to  entitle  the  Plaintiff  to  relief  on  that  ground  :  CooJce  v. 
Lamotte  (5) ;  Carpmael  v.  Powis  (6) ;  Evans  v.  Llewellyn  (7).  The 

(1)  Jac.  169,  178.  (4)  9  Hare,  534,  540. 

(2)  1  Giff.  355  ;  3  De  G-.J&  J.  304.  (5)  15  Beav.  234. 

(3)  Law  Eep.  1  Eq.  528;    Ibid.        (6)  10  Ibid.  36. 

2  Ch.  56-61.  (7)  2  Bro.  C.  C.  150 ;  1  Cox.,  333. 
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whole  case  of  bounty  relied  on  by  the  Defendant  is  displaced  by  V.-C.  W. 
the  correspondence.  1871 

Mr.  Dickinson,  Q.C.,  and  Mr.  Chitty,  for  the  Defendants : —  v. 

Wearing. 

The  object  of  this  bill  is  to  set  aside  a  deed  executed  by  a  person   

of  full  age  and  capacity.  We  deny  that  any  confidential  relation 
subsisted  between  the  parties;  and,  except  as  to  the  value,  the 
whole  case  of  the  Plaintiff  has  been  displaced. 

The  Vice-Chancellor  : — The  case  suggested  is,  that  the 
Defendant  knew  the  value  of  the  property,  and  the  Plaintiff 
did  not. 

Mr.  Dickinson : — That  is  not  sufficient,  as  there  is  no  want  of 
the  means  of  knowledge  suggested  in  the  pleadings.  The  bill  is 
founded  upon  fraud,  but  no  fraud  or  fraudulent  concealment  of 
value  is  proved;  and,  as  a  matter  of  fact,  no  misrepresentation 
is  made  out.  The  Defendant  alleges,  and  pledges  his  oath,  that 
£400  was  due  to  him  ;  and  as  there  is  no  evidence  the  other  way, 
the  statute  14  &  15  Vict.  c.  99,  which  makes  a  man  a  witness 
on  his  own  behalf,  also  makes  his  evidence,  if  not  disproved, 
conclusive:  Grant  v.  Grant  (1). 

[They  cited  Harrison  v.  Guest  (2),  Sugden  on  Heal'  Property  (3), 
Gwynne  v.  Heaton  (4),  and  Sugden  s  Vendors  and  Purchasers  (5). 

Mr.  Hardy,  in  reply  : — 

In  Harrison  v.  Guest  the  vendor  had  been  in  possession,  and 
knew  all  about  the  property. 


Sir  John  Wickens,  V.C. : — 

In  this  case  the  Plaintiff,  Miss  Haygarth,  a  single  woman,  who 
gained  her  livelihood  as  a  schoolmistress  at  Kingsland  Green,  in- 
herited in  March,  1866,  from  her  brother,  a  small  estate  in  Yorkshire, 
which,  after  deducting  £100,  the  amount  of  a  subsisting  mortgage 
on  half  of  it,  was  worth,  according  to  different  estimates,  between 
£400  and  £750.    The  brother,  a  billsticker,  and  attendant  at 

(1)  34  Beav.  623.  (3)  Page  585. 

(2)  8  H.  L.  C.  481 ;  6  D.  M.  &  G.  (4)  1  Bra  C.  C.  1-9. 
424,  438.  <5)  14th  Ed.  p.  275. 
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V.-C.  W.     funerals,  was,  it  may  be  supposed,  in  a  somewhat  lower  social  position 
1871       than  a  schoolmistress,  even  in  a  very  humble  school,  and  was  not 
Hatgaeth  on  intimate  terms  with  his  sister.    She  seems  to  have  had  no  idea 
Wearing    *na^  s^e  succeeded  to  anything  as  his  heiress,  and  did  not  know, 

  probably,  that  he  had  anything  to  leave.    In  August,  1866,  the 

Defendant  Thomas  Wearing,  who  is  a  small  millowner  in  Yorkshire, 
called  on  the  Plaintiff,  to  whom  he  was  an  entire  stranger,  and  told 
her  of  the  estate  that  had  come  to  her.  He  had  been  an  old  friend 
of  the  brother's,  and  living  in  Yorkshire  near  the  place  where  the 
estate  was  situated,  had  received  the  rents  of  it  for  many  years,  as 
the  brother's  unpaid  agent.  Probably  he  knew  as  much  about  the 
estate  and  its  value  as  any  one  could  know.  The  Plaintiff  had 
never  seen  it,  and  knew  nothing  about  it  whatever,  and  her  entire 
ignorance  as  to  it  was  known  by  Wearing.  There  is  a  great  con- 
flict of  evidence  as  to  what  passed  between  Miss  Haygarth  and 
Wearing  at  this  their  first  interview,  in  August  1866,  and  some 
inconsistency  in  the  statements  made  by  each  of  the  two  persons 
who  alone  could  give  evidence  on  the  subject.  Miss  Haygarth's 
statement  is  substantially  that  Wearing  told  her  of  her  brother 
having  left  an  estate  which  she  had  succeeded  to,  and  which  her 
brother  had  always  wished  to  come  to  Wearing  or  to  his  family ; 
that  the  value  of  her  interest  in  it  was  £100,  and  that  he  (Wearing) 
was  willing  to  give  her  that  sum  for  it.  Wearing  represents  him- 
self to  have  told  her  that  he  had  twelve  years  before  made  a  contract 
with  her  brother,  not  legally  binding  or  reduced  into  any  legal  form, 
to  the  effect  that  he  ( Wearing)  was  to  have  the  estate  as  from  the 
date  of  the  contract,  on  condition  of  supplying  the  brother  with 
what  he  needed  during  his  life  ;  that  on  the  faith  of  this  contract 
he  had  actually  advanced  to  the  brother  £300,  in  addition  to  the 
rents  of  the  estate ;  that  he  was  entitled  to  be  repaid  this,  at  any 
rate,  out  of  any  property  the  brother  might  have  left ;  and  that  the 
Yorkshire  property  was  worth  £400,  less  the  mortgage ;  and  that 
Miss  Haygarth,  on  this  statement,  said,  in  effect :  (I  do  not  mean 
that  these  were  the  actual  words  used)  "  I  do  not  want  to  have  any- 
thing to  do  with  my  late  brother's  property :  he  intended  you  to 
have  it,  and  I  feel  morally  bound  to  give  effect  to  his  wishes. 
Give  me  £100,  and  I  will  convey  it  to  you."  This  is  the  general 
effect  of  his  statements,  as  well  as  I  can  make  them  out.    It  is 
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v. 

Wearing. 


not  necessary  at  present  to  consider  what  would  be  the  position  V.-C.  W, 
of  the  parties  in  this  Court  if  the  case  set  up  by  the  Defen-  1871 
dants  were' established  in  fact.  In  my  judgment,  the  supposition  haygabth 
of  Miss  Hat/garth  having  intended  to  make  a  gift  of  value  either 
to  Thomas  Wearing,  whom  she  then  saw  for  the  first  time,  or  his 
daughter,  whom  she  had  never  seen,  out  of  deference  to  the  alleged 
wishes  of  a  brother,  with  whom  she  was  not  intimate,  and  of  whom, 
in  fact,  she  knew  little,  is  too  improbable  to  be  believed.  I 
thoroughly  believe  her  when  she  says  that  her  own  idea  was 
that  of  selling,  not  of  giving.  I  also  cannot  credit  that  she  was 
told,  and  believed,  that  her  brother,  whom  she  supposed  to  have 
died  without  property,  had  left  an  estate  worth  £400,  but  that 
he  had  incurred  in  his  lifetime  a  debt  of  £300,  which  ought  to  be 
deducted  from  it.  Believing  that  she  had  no  intention  to  make  a 
gift  or  recognise  what  is  called  a  moral  claim,  I  disbelieve  that  if 
any  such  statement  had  been  made  to  her  she  would  have  acted  on 
it  without  any 'sort  of  proof  or  even  inquiry,  and  then  forgotten  it. 

The  true  conclusion  as  to  what  passed  seems  to  me  to  be  sub- 
stantially in  conformity  with  the  Plaintiff's  statement.  Some 
attempt  was  made  to  discredit  this,  on  account  of  her  having  for- 
gotten that  Wearing  produced  to  her  letters  from  her  brother. 
If,  as  is  probable,  he  shewed  these  merely  as  proving  his  identity 
and  the  friendship  between  them,  it  was  not  unnatural  that  the 
circumstance  should  pass  out  of  her  mind,  though  she  could  hardly 
have  forgotten  it  if  they  had  operated  on  her  mind  as  Wearing 
has  alleged.  No  doubt,  after  discarding  all  that  appears  to 
me  incredible  in  what  is  stated,  .enough  remains  that  is  hard  to 
understand  or  believe,  since  it  is  beyond  doubt  that  Miss  Haygarth, 
without  taking  time  to  consider,  without  inquiry  and  without  advice, 
at  once  agreed  to  receive  £100  and  make  over  her  unknown  pro- 
perty to  Mr.  Wearing,  or  rather  to  his  daughter,  to  whom  he 
wished  it  to  be  conveyed.  This  is  surprising  enough,  even  if  she 
were,  as  in  fact  she  seems  to  have  been,  less  a  woman  of  business 
than  the  least  businesslike  of  ordinary  women.  But  that  she 
intended  to  make  a  valuable  gift  to  a  stranger,  either  from  a  lofty- 
minded  contempt  of  inheriting  anything  from  her  brother  (it  is  to 
be  supposed  beyond  £100),  or  from  feeling  morally  obliged  to 
carry  out  the  wishes  of  a  brother  with  whom  she  was  not,  at  any 
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V.-c.  W.    rate,  sympathetic,  or  that  without  any  idea  of  bounty  or  moral 
1871       obligation  she  accepted  Wearing  s  statement  that  her  brother  owed 
Haygarth   n^m  £300,  and  upon  that  mere  statement  agreed  to  pay  it  out  of  his 
Wearing    Pv0Perty  without  further  inquiry,  appears  to  me  altogether  beyond 

  belief.  After  this  interview  in  August,  1866,  Wearing,  who,  to  do 

him  justice,  seems  to  have  wished  her  to  consider  her  position  and 
to  consult  her  friends,  and  who  certainly  did  not  hurry  her  into 
hasty  action  on  an  ill-considered  resolution,  waited  until  October, 
1866  (there  is  an  immaterial  letter  only  occurring  in  the  interval), 
and  then  brought  her  a  deed  which  was  not  read  over  to  her,  or 
seen  by  any  one  on  her  behalf,  and  which,  in  fact,  Miss  Haygarth, 
as  I  gather,  never  discovered  the  actual  contents  of  until  she 
instituted  this  suit.  The  deed  is  stated  in  the  18th  paragraph 
of  the  answer.  It  is  unnecessary  to  read  it  at  length  ;  but  I  may 
say  that,  after  reciting  the  title  of  James  Haygarth,  subject  to 
the  mortgage  for  £100,  and  reciting  that  Thomas  Wearing  from 
time  to  time  advanced  to  James  Haygarth  divers  sums  of  money 
which,  with  interest  thereon,  and  the  sum  of  £100,  and  interest, 
paid  to  the  mortgagees,  then  amounted  to  the  sum  of  £400,  and 
that  the  same  was  still  due  and  owing  to  him  ;  and  reciting 
Haygarth' s  death,  and  reciting  that  Elizabeth  Wearing  had  con- 
tracted and  agreed  with  Sarah  Haygarth  for  the  absolute  purchase 
of  the  entire  fee  of  the  property  for  £500  ;  and  that  upon  the 
treaty  for  the  purchase  it  was  agreed  that  the  sum  of  £400  should 
be  paid  to  Thomas  Wearing  out  of  the  purchase-money,  it  was  wit- 
nessed that,  in  pursuance  of  the  agreement,  and  in  consideration 
of  £100,  the  sum  due  on  the  mortgage,  and  £400  of  like  lawful 
money  by  Elizabeth  Wearing,  at  the  request  and  by  the  directions 
of  Sarah  Haygarth,  testified  in  the  usual  way,  paid  to  Thomas 
Wearing,  and  also  in  consideration  of  £100  paid  to  Sarah  Haygarth, 
the  property  was  conveyed  to  Elizabeth  Wearing  in  fee.  The  rest 
of  the  story  is  short :  Miss  Haygarth  wished  to  see  Miss  Wearing 
as  the  daughter  of  her  brothers  friend,  to  whom  she  had  conveyed 
the  property  by  her  father's  desire,  and  Miss  Wearing  called  on 
her  the  next  day.  This  fact,  as  to  which  nothing  further  is  stated, 
is  relied  on  as  corroborative  evidence  that  Miss  Haygarth  had  made 
Miss  Wearing  a  very  valuable  present  before  knowing  her.  She 
subsequently  visited  the  Wearings  in  Yorkshire,  and,  it  is  said, 
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might  have  seen  and  inquired  about  the  estate  if  she  had  chosen,    V.-C.  W. 
but  did  not  do  so.  This  is  relied  on,  not  very  strongly,  as  affecting  1871 
her  with  constructive  notice  of  its  value ;  and,  with  more  reason,  Haygaeth 
■as  shewing  that  Wearing  was  not  afraid  of  inquiry  as  to  what  he  wearing. 

had  done.    But  he  must  have  known  by  that  time  perfectly  well   

that  Miss  Hayyarth  was  not  likely  to  take  any  reasonable  means  of 
testing  what  he  chose  to  tell  her.  In  1866,  a  relation  returning 
from  abroad,  and  who  took  some  interest  in  Miss  Hayyarth' s  affairs, 
learnt  the  true  value  of  the  estate,  and  told  her  that  what  she  had 
sold  for  £100  was  worth  five  or  six  times  as  much.  Inquiries 
followed  which  elicited  no  information,  although  this  seems  to 
have  been  the  fault  of  Wearing's  solicitor  more  than  of  Wearing 
personally.    In  November,  1869,  the  bill  was  filed. 

In  considering  the  Plaintiff's  title  to  relief,  it  is  necessary  to 
notice  the  question,  which  was  much  argued,  whether  there  was  any 
iiduciary  relation  between  Wearing  and  Miss  Hay  garth  in  August 
•or  October,  1866.    I  think  there  was  not.    In  my  opinion,  Mr. 
Wearing  was  not,  at  either  date,  disentitled  to  enter  into  a  contract 
with  Miss  Hay  garth  for  the  sale  of  the  property  she  had  inherited, 
by  reason  of  his  having  acted  as  her  agent  without  her  knowledge, 
or  because  of  the  existence  between  them  of  any  relation  which 
withdrew  contract  between  them  from  the  considerations  affecting 
-contracts  between  strangers.    He  knew  everything  about  the  pro- 
perty and  the  circumstances.    She  knew  nothing,  and  he  knew 
that  she  knew  nothing.  He  was  more  or  less  of  a  man  of  business ; 
she  was  as  far  as  possible  removed  from  a  woman  of  business ;  and 
these  circumstances  would  necessarily  be  of  importance  in  judging 
of  the  effect  in  this  Court  of  any  contract  between  them.  But 
fiduciary  relation,  in  the  sense  in  which  this  Court  used  those 
words,  and  applies  them  in  exercising  a  most  valuable  part  of  its 
jurisdiction,  there  seems  to  me  to  have  been  none.  Independently, 
however,  of  any  fiduciary  relation,  this  Court  holds  that  a  person 
obtaining  a  conveyance  of  real  estate  on  the  faith  of  certain  repre- 
sentations which  are  afterwards  shewn  to  be  untrue,  must  submit 
to  have  the  conveyance  treated  as  fraudulent  and  void  against  the 
person  deceived.    In  this  case  the  representation  that  he  made  to 
her — as  I  infer  from  the  evidence,  and  especially  from  his  own 
answer — was,  that  the  value  of  what  she  had  to  sell  was  about  £100. 
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V.-C.  W.    This  was  not  a  mere  purchaser's  assessment,  but  a  deliberate  state- 
1871       ment  made  to  her  by  a  person  having  full  knowledge,  which 
Haygarth   statement  was  asked  by  her  for  her  guidance  in  the  transaction, 
Wearing.    anc^ was  acted  on  by  her  in  reliance  on  its  good  faith  and  accuracy. 

  It  seems  to  me  that  it  was  untrue,  putting  out  of  sight  any  right 

of  hers  in  respect  of  rents  received  since  her  brother's  death.  I  am 
convinced  by  the  evidence  that  the  value  of  her  interest  was 
considerably  above  £100,  even  if  £300  was  to  be  considered  as 
deducted  from  it  for  Wearing' s  advances  to  the  intestate.  There  is,  of 
course,  conflicting  evidence  on  the  point ;  but,  considering  that  the 
actual  rent  was,  in  1866,  £25,  the  extent  being  fifty-nine  acres,  of 
which  forty-two  and  a  half  were  an  allotment  from  the  waste  made 
in  1859, 1  cannot  help  believing  the  estimate  of  the  Plaintiff's  wit- 
nesses rather  than  that  of  the  Defendants.  JSTo  doubt  the  tenant 
of  part  of  the  property  producing  £20  says  that  his  rent  was  too 
high  ;  but  as  he  does  not  say  how  much  too  high,  and  has  paid  it 
for  twenty  years,  and  still  pays  it,  I  can  attribute  no  weight  to  this. 
It  is  not  immaterial  to  remark  that  only  one  of  the  Defendant's 
witnesses,  Bentley,  brings  the  value  down  to  £500,  which  he  does 
by  estimating  it  as  worth,  to  rent,  in  1866,  £20,  or  £5  less  than  it 
was  let  for,  and  then  taking  twenty-five  years'  purchase.  Mr. 
Hall,  another  of  them,  though  he  makes  the  value,  to  rent,  in  1866, 
£19  only,  puts  the  fee  simple  value  then  at  £530,  or  twenty-eight 
years'  purchase.  If  the  Defendant  had,  under  the  circumstances,, 
represented  that  the  true  value  of  the  estate,  free  from  incum- 
brances, was  £500,  when  it  really  was  £530,  that  might,  I  think, 
have  been  sufficient,  under  the  circumstances,  to  constitute  a  mis- 
representation ;  but  after  fairly  weighing  the  answer  and  all  the 
evidence,  and  not  forgetting  the  letter  of  the  5th  of  June,  1869,  I 
am  convinced  that  the  misrepresentation  on  his  part  as  to  value 
was  much  greater.  There  is,  however,  an  important  considera- 
tion remaining.  To  make  the  value  of  Miss  Hay  garth's  interest 
£100  only,  Wearing  not  only  treated  the  value  of  the  estate, 
free  from  incumbrances,  as  £500  only,  but  gave  himself  credit 
against  it  for  £300  alleged  to  have  been  advanced  by  him  to  the 
intestate.  I  infer,  from  the  evidence,  that  this  mode  of  calculation 
was  not  explained  by  him  to  the  Plaintiff,  though  the  point  is  not 
perhaps,  under  the  circumstances,  material,  considering  the  point 
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already  adverted  to.   It  lies  on  the  Defendants,  I  think,  if  they    V.-O.  W. 
claim  credit  for  the  £300,  to  prove  the  fact  of  that  sum  having  1871 
been  advanced.     This  they  attempt  to  do  by  Wearing  simply  haygaeti 
swearing  to  it  in  the  most  vague  and  general  terms.    There  is  not  Wearing 

the  slightest  corroboration  from  any  one  who  knew  the  fact,  or  from   

any  banker  on  whom  drafts  were  drawn — no  sort  of  contemporaneous 
entry  in  any  account  or  journal,  no  sort  of  acknowledgment,  except 
some  vague  passages  in  the  intestate's  letters,  which  mention  no 
sum,  and  might  equally  well,  I  believe,  apply  to  other  matters. 
There  is  not  a  single  application  by  the  intestate  for  an  advance, 
or  suggestion  of  a  wish  for  an  advance,  though  his  letters  appear 
to  have  been  carefully  kept.  Wearing  says,  in  effect,  that  in  the 
course  of  twelve  years,  during  which  he  kept  no  sort  of  account, 
he  paid  over  to  the  intestate  (besides  from  £200  to  £300  at  least 
arising  from  the  property)  an  additional  sum  of  £300,  but  he  is 
unable  to  state  any  principle  on  which  the  payments  were  made, 
whether  they  were  at  fixed  times  or  at  varying  times,  what  was  the 
amount  of  any  one  payment,  or  how  he  arrives  at  the  total  which 
he  alleges,  rather  than  at  any  other  sum.  This  statement  is,  no 
doubt,  evidence  which  I  am  bound  to  weigh  as  a  jury  would  do ; 
but  so  weighing  it,  I  am  wholly  unable  to  accept  it  as  proving  the 
fact.  In  so  far  as  the  onus  of  proving  that  he  advanced  £300  to 
the  intestate  over  and  above  the  proceeds  of  the  intestate's  property 
lies  on  the  Defendants,  they  have,  in  my  judgment,  failed  to  dis- 
charge it.  It  follows,  from  what  I  have  said,  that  the  conveyance 
must  be  declared  void  against  Miss  Haygarth.  The  same  conclusion 
would,  I  conceive,  have  resulted  from  the  same  view  of  the  evidence 
in  other  respects,  if  I  had  held  that  the  true  transaction  was 
intended  as  substantially  a  gift  by  Miss  Haygarth,  and  not  a  sale ; 
for,  independently  of  any  fiduciary  relation,  I  conceive  that 
Wearing  could  not  support  a  gift  obtained  from  Miss  Haygarth  on 
the  footing  of  certain  representations,  without  shewing  those  repre- 
sentations to  be  true.  But  if  I  had  believed  that  Miss  Say  garth 
had  really  intended  to  make  a  gift  to  Wearing  or  his  daughter,  I 
might  have  felt  some  difficulty  in  dealing  with  her  case,  as  stated  in 
the  bill.  As  it  is,  I  entirely  believe  the  Plaintiff's  statement,  that 
any  idea  of  bounty  to  Wearing  or  his  daughter  never  entered  her 
mind.  The  decree  will  therefore  be  to  declare  that  the  conveyance 
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V.-C.  W.    of  the  4th  of  October,  1866,  ought,  as  against  the  Plaintiff,  to  be 
1871      treated  as  void;  an  account  will  be  directed  of  what  is  due  to- 
Haygaeth  Miss  Wearing  for  principal  and  interest  on  the  mortgage  for  £100 
Wearing    an(^  on  ^e  ^^0  paid  at  the  time  of  the  conveyance,  with  4  per 

  cent,  interest,  after  giving  credit  against  this  for  the  rents  received 

by  her.  The  account  will  not  treat  her  as  mortgagee  in  possession, 
but  be  a  mere  account  of  rents  and  profits  received  by  or  for  her ; 
and  if  asked,  I  will  direct  allowances  for  lasting  improvements. 
The  Plaintiff  will  have  liberty  to  redeem  on  payment  of  the  balance 
found  due.  There  will  be  no  account  on  either  side  as  regards  any 
period  before  the  intestate's  death ;  but  I  think  that  I  ought  to 
direct  an  account  against  Thomas  Wearing  of  all  rents  received 
between  the  intestate's  death  and  the  conveyance,  having  regard 
to  the  statement  in  thej  answer  that  the  £100  was  to  cover  all 
claims  in  respect  of  them.  It  would  be  simple,  and  probably  not 
unfair,  to  credit  those  against  the  two  sums  of  £100  and  the  inte- 
rest ;  but  that  cannot  be  done  without  Miss  Wearing 's  consent.  If 
this  is  withheld,  as  no  further  consideration  will,  I  think,  be  neces- 
sary, the  best  way  might  be  to  direct  Wearing  to  pay  that  amount 
into  Court  within  a  certain  time  after  the  certificate,  and  reserve 
liberty  to  apply  at  Chambers  with  regard  to  it.  There  remains  the 
question  of  the  Plaintiff's  costs  of  the  suit  up  to  and  inclusive  of 
the  hearing.  Considering  the  way  in  which  her  case  has  been 
met,  and  especially  the  letter  of  1869  refusing  information  to  her 
solicitor,  they  must,  I  think,  be  paid  by  the  Defendant  Thomas 
Wearing.  Nothing  will  be  said  as  to  Miss  Wearing's  costs  up  to 
the  hearing,  or  as  to  Wearing's  costs  of  the  subsequent  proceedings. 
As  regards  Miss  Wearing,  the  costs  subsequent  to  the  hearing 
will  follow  the  ordinary  rule  in  redemption  suits.  To  meet  the 
possible  case  of  either  party  causing  unnecessary  costs  in  Chambers, 
there  will  be  general  liberty  to  apply  as  to  costs  or  otherwise  in 
addition  to  the  special  liberty  already  mentioned ;  but  my  intention, 
is,  that  the  general  liberty  to  apply  should  be  only  made  use  of  in 
case  of  some  such  misconduct  as  I  have  suggested. 

Solicitors  for  the  Plaintiff :  Messrs.  Parker,  BooTce,  &  Parkers*. 
Solicitors  for  the  Defendants :  Messrs.  Shum  &  Crossman. 
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In  re  LONDON  AND  MEDITEKRANEAN  BANK.  v.-c.  w. 

WRIGHT'S  CASE.  S^i 

June  8,  26. 

Winding-up — Misrepresentation — Surrender  of  Shares — Contributory  who  had 
been  by  the  Court  of  Appeal  removed  from  List  of  Present  Members  placed 
on  List  of  Past  Members. 

J.  W.  was  in  June,  1865,  allotted  ten  shares  in  the  L.  &  M.  bank,  a  com- 
pany registered  on  the  13th  of  April,  1865,  under  the  Companies  Act,  1862, 
and  whose  prospectus  stated,  but  untruly,  that  80,000  shares  had  been  sub- 
scribed. A  settling-day  on  the  Stock  Exchange  having  been  refused,  the 
directors,  in  September,  1865,  entered  into  an  arrangement  to  amalgamate 
with  another  company.  J.  W.,  on  the  6th  of  October,  said  that  he  should 
prefer  having  his  deposit  money  back ;  and  at  a  meeting  of  the  shareholders 
on  the  16th  of  October  a  resolution  was  passed  that  all  persons  to  whom  shares 
had  been  allotted  and  who  had  paid  deposits  were  entitled  to  have  their 
allotments  cancelled  and  money  returned.  This  was  made  known  to  J.  W. 
on  the  20th  of  October,  and  he  thereupon  signed  a  receipt  for  his  deposit, 
which  was  returned  to  him  by  cheque  dated  the  2nd  of  November,  and  in 
the  register  of  shareholders  there  was  written  opposite  to  his  name,  "  Money 
returned  and  allotment  cancelled."  On  the  6th  of  November  it  was,  at 
another  meeting,  notice  for  which  was  given  on  the  20th  of  October,  resolved 
that  the  bank  should  be  wound  up  voluntarily,  and  this  resolution  was  con- 
firmed on  the  22nd  of  November,  and  liquidators  were  appointed.  J.  W.  did 
not,  until  after  the  22nd  of  November,  discover  that  there  had  been  a  mis- 
representation in  the  prospectus.  The  voluntary  winding-up  was,  in  June, 
1866,  ordered  to  be  continued  under  supervision  of  the  Court.  The  39th.  of 
the  articles  of  association  enabled  the  directors  to  accept  a  surrender  of  any 
shares.  In  November,  1867,  on  a  summons  by  the  liquidators,  J.  W.  was 
placed  on  the  "  A  "  list  of  contributories  as  a  present  member,  but  on  appeal 
he  was  removed,  on  the  ground  that  the  directors  had  a  power  to  accept  a 
surrender  of  shares,  and  that  the  so-called  cancellation  might  be  supported  as 
tantamount  to  a  surrender.  The  liquidators  having  exhausted  the  "  A  "  list, 
subsequently  placed  J.  W.  on  the  "  B  "  list  of  past  members,  and  an  appli- 
cation on  his  behalf  to  be  removed  was  dismissed  on  the  ground  that  he  had 
not  before  the  winding-up  proceedings  commenced  elected  to  exercise  his 
right  to  have  his  allotment  cancelled  in  consequence  of  the  misrepresentation 
in  the  prospectus. 

ThE  London  and  Mediterranean  Bank,  Limited,  in  pursuance  of 
an  agreement  with  another  company,  not  material  to  be  mentioned, 
was  on  the  13th  of  April,  1865,  registered  as  a  limited  company 
under  the  provisions  of  the  Companies  Act,  1862,  with  a  nominal 
capital  of  £2,000,000,  divided  into  100,000  shares  of  £20  each. 
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V.-C.  W.    The  prospectus  issued  on  the  above  date  stated  that  80,000  shares 
1871      had  already  been  subscribed.    There  was  to  be  a  deposit  of  £1  per 

Weight's  share  on  the  application  for,  and  £1  10s.  on  the  allotment  of, 
Case-  shares.  On  the  4th  of  May,  1865,  Joseph  Wright  made  an  applica- 
tion for  fifty  shares  ;  on  the  8th  of  May  he  paid  into  the  company's 
bankers  the  sum  of  £50  as  a  deposit ;  on  the  12th  of  June  the 
directors  allotted  him  ten  shares ;  on  the  3rd  of  July  he  received 
back  the  sum  of  £25  ;  and  on  the  14th  of  July  he,  having  on  the 
6th  been  informed  that  they  were  ready,  obtained  the  certificates 
for  his  shares  certifying  that  he  was  the  holder  thereof  and  regis- 
tered as  a  member  of  the  company  in  respect  of  the  same.  The 
committee  of  the  Stock  Exchange  having  twice  refused  to  grant  a 
settlement-day,  the  directors  of  the  bank,  on  the  7th  of  September, 
1865,  entered  into  an  agreement  with  the  London  and  Bombay 
Bank,  Limited,  that  the  two  banks  should  be  amalgamated,  and 
that  the  united  banks  should  be  styled  "  The  London,  Bombay,  and 
Mediterranean  Bank,  Limited,"  and  circulars  were  sent  to  the 
shareholders  notifying  these  facts  to  them.  On  the  27th  of 
September,  1865,  a  notice  was  issued  to  each  member  calling  an 
extraordinary  general  meeting  of  the  company  to  be  held  on  the 
16th  of  October;  but  on  the  6th  of  October,  1865,  Mr.  Wright 
wrote  and  sent  to  the  secretary  of  the  company  the  following 
letter : — 

"  Wimbledon,  Oct.  6th,  1865. 
"  Sir, — I  duly  received  your  circular  on  the  subject  of  the 
transfer  of  the  company's  business  to  a  Bombay  banking  establish- 
ment, and  I  beg  to  say  that  I  should  very  much  prefer  to  have  my 
money  back. 

"  After  the  twice  repeated  refusal  of  the  committee  of  the  Stock 
Exchange  to  grant  a  settlement,  there  is,  I  think,  no  other  course 
open  to  the  directors  but  to  return  the  money  to  the  subscribers. 

"  Yours  respectfully, 

"Jos.  Wright." 

At  the  meeting  of  shareholders  held  on  the  16th  of  October,  at 
which  Mr.  Wright  was  not  present,  the  following  resolution,  with 
two  others  approving  the  arrangements  for  the  amalgamation,  and 
recommending  the  shareholders  to  take  in  exchange  for  each  £20 
share  in  the  London  and  Mediterranean  Bank  a  £10  share  in  the 
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London  and  Bombay,  credited  with  four-fifths  of  the  amount  paid  V.-C.  W. 
on  the  £20  share  given  in  exchange  for  it,  was  passed  : —  1871 

"That  in  consequence  of  the  refusal  of  the  committee  of  the  Wright's 

...  Case. 
Stock  Exchange  to  grant  a  settlement  in  the  dealings  in  the  shares   

of  this  bank,  all  the  persons  to  whom  shares  in  the  bank  have  been 

allotted,  and  who  have  paid  the  sum  of  £2  10s.  per  share  thereon, 

are  entitled,  if  any  should  desire  it,  to  have  their  allotments 

cancelled  and  their  money  returned  without  interest." 

On  the  20th  of  October,  1865,  the  secretary  of  the  company 
sent  the  following  letter,  with  a  copy  of  the  resolutions,  to  Mr. 
Wright ; — 

"  London  and  Mediterranean  Bank,  Limited, 
"  (Transfer  Department.) 

"  24,  Old  Jewry,  London,  20th  Oct.,  1865. 
u  Sir, — In  calling  your  attention  to  the  inclosed  resolutions  of 
the  general  meeting  of  this  company,  held  on  the  16th  instant, 
I  am  desired  by  the  directors  to  express  their  full  confidence  in  the 
success  of  the  amalgamated  banks,  and  their  hope  that  you  will 
elect  to  continue  a  member ;  but  should  you  desire  to  avail  your- 
self of  the  option  given  in  the  third  resolution,  you  will  require  to 
do  so  within  fifteen  days  from  the  date  hereof,  by  returning  on  or 
after  the  1st  of  November  next,  to  me,  at  the  above  address,  your 
ten  share  certificates,  along  with  the  annexed  receipt,  duly  stamped 
and  signed  by  yourself,  for  the  sum  of  £25  paid  by  you,  when 
that  amount  will  then  be  repaid,  and  your  allotment  cancelled. 

"  I  am,  Sir, 

"  Your  obedient  servant, 
1    "Joseph  Wright,  Esq.  George  Cumming,  Secretary." 

Mr.  Wright  signed  the  receipt,  which  was  in  the  following  terms, 
and  returned  it  to  the  secretary  with  the  certificates : — 

"  Received  from  the  London  and  Mediterranean  Bank,  Limited, 
the  sum  of  twenty-five  pounds,  in  repayment  of  that  amount  paid 
by  me  upon  an  allotment  of  ten  shares  in  that  company. 

"  Joseph  Wright" 

And  he  afterwards  received  a  cheque  dated  the  2nd  of  November, 
1865,  for  the  amount  mentioned,  and  which  he  had  paid  on  allot- 
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ment.  In  the  register  of  shareholders  there  was  written  opposite 
to  his  name,  "  Money  returned  and  allotment  cancelled  "  (1). 

On  the  20th  of  October  a  notice  was  issued  calling  another 
extraordinary  general  meeting  of  shareholders,  to  be  held  on  the 
6th  of  November,  for  the  purpose  of  passing  a  special  resolution  re- 
quiring the  company  to  be  wound  up ;  and  on  the  6th  of  November 
at  such  meeting  it  was  resolved  "that  the  London  and  Medi- 
terranean Bank  be  wound  up  voluntarily."  At  another  meeting 
of  shareholders,  held  on  the  22nd  of  November,  that  resolution 
was  confirmed,  and  liquidators  were  appointed.  The  voluntary 
winding-up  was,  in  June,  1866,  ordered  to  be  continued  under  the 
supervision  of  the  Court. 

The  liquidators,  in  November,  1867,  took  out  a  summons,  asking 
that  Mr.  Wright  might  be  placed  on  the  list  of  contributories,  and 
on  the  hearing  before  Vice-Chancellor  Stuart  (2)  on  the  13th  of 
February,  1868,  he  granted  the  application. 

(1)  Art.  34  of  the  association  stated  value  thereof  according  to  the  market 
that  "  Every  share  which  shall  be  for- 
feited as  aforesaid  shall  thereupon  be 
the  property  of  the  company,  and  may 
be  sold,  re-allotted,  cancelled,  extin- 
guished, or  otherwise  disposed  of,  either 
to  the  original  holder  thereof,  or  to  any 
other  person,  upon  such  terms  and  in 
such  manner  as  the  directors  think  fit ;" 
and  Art.  35,  that  "  In  case  the  whole 
or  any  part  of  the  business  or  property 
of  the  company  shall  be  sold  in  accord- 
ance with  the  powers  for  that  purpose 
herein  contained,  and  any  member  of 
this  company  shall  neglect,  or  refuse  to 
do  or  concur  in  anything  which  may 
be  declared  by  a  general  meeting  neces- 
sary or  expedient  to  be  done  by  the 
members  for  the  purpose  of  carrying 
such  sale  into  effect,  it  shall  be  lawful 
for  the  directors  to  forfeit  the  shares  of 
any  member  who  shall  so  neglect  or 
refuse  as  aforesaid,  and  any  shares  so  for- 
feited may  be  cancelled  or  sold  or  other- 
wise dealt  with  as  the  directors  may 
think  fit,  but  the  company  shall  within 
fourteen  days  after  the  forfeiture  of  any 
such  shares  pay  to  such  members  the 


price  thereof  on  the  day  on  which  they 
were  forfeited  ;"  and  Art.  39,  that "  The 
directors  may  at  any  time  accept  the 
surrender  of  any  shares  from  any  share- 
holder desirous  of  surrendering  them  on 
such  terms  as  the  directors  may  think  fit.'* 

(2)  Sir  John  Stuart,  V.C.  :— 
Mr.  Wright's  case  is,  that  having 
been  a  shareholder  for  ten  shares  in  the 
London  and  Mediterranean  Bank,  his 
shares  have  been  properly  cancelled,  and 
that  he  ought  not  to  be  upon  the  list  of 
contributories.  The  Chief  Clerk  had  an 
impression  that  the  articles  of  associa- 
tion authorized  a  cancellation  of  the 
shares.  That,  however,  is  a  mistake. 
The  authority  given  by  the  articles  is 
an  authority  to  transfer  or  to  accept  a 
surrender.  By  the  3rd  resolution,  passed 
on  the  16th  of  October,  1865,  it  was 
resolved  that,  inasmuch  as  no  settling- 
day  had  been  allowed  by  the  committee 
of  the  Stock  Exchange,  the  shareholders 
who  had  had  shares  allotted  to  them 
might  have  their  allotments  cancelled, 
and  the  moneys  paid  by  them  returned. 
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Mr.  Wright  appealed  against  that  order,  and  on  the  hearing    V.-C.  W. 


before  the  Lords  Justices  (1),  on  the  13th  of  March,  1868,  they 
removed  his  name  from  the  list. 


1871 


The  first  question  to  consider  is, 
whether  that  was  a  valid  resolution? 
The  objections  to  it  are,  that  according 
to  the  articles  of  incorporation  of  the 
company,  no  resolution  can  be  a  valid 
resolution  of  which  notice  has  not  been 
given.  The  meeting  at  which  this  re- 
solution was  passed  was  called  for  the 
purposes  defined  in  the  notice.  The 
notice  states  nothing  about  the  cancel- 
lation of  shares.  The  first  two  reso- 
lutions passed  on  that  occasion  were 
resolutions  with  reference  to  the  busi- 
ness mentioned  in  the  notice.  That 
objection,  therefore,  is  fatal  to  the  re- 
solution. In  order  to  be  valid,  it  must 
be  a  resolution  passed  upon  proper 
notice.  If  the  resolution  is  invalid  the 
cancellation  must  be  invalid ;  and  it  is 
to  be  observed,  with  reference  to  this 
question  of  cancellation,  that  at  the 
time  when  this  resolution  was  passed 
the  London  and  Mediterranean  Bank 
had  entered  into  an  agreement  for  what 
is  called  amalgamation,  or  junction,  of 
its  concerns  with  another  bank,  and  the 
formation  of  a  new  company,  which 
should  carry  on  its  business  under  the 
name  of  the  London,  Bombay,  and 
Mediterranean  Bank.  The  London 
and  Mediterranean  Bank,  at  the  time 
when  they  resolved  upon  this  amalga- 
mation, had  been  carrying  on  business, 
not  for  a  long  time,  but  for  some  time, 
and  the  nature  of  their  business  was 
very  extensive.  For  all  the  debts  con- 
tracted by  them  during  the  time  they 
carried  on  their  business  the  persons 
liable  to  the  creditors  are  the  share- 
holders. It  is  perfectly  certain  that  up 
to  the  date  of  the  resolution  to  amalga- 
mate and  form  a  new  bank,  to  be  called 
the  London,  Bombay,  and  Mediter- 


ranean Bank,  Wright  was  a  shareholder 
of  the  London  and  Mediterranean 
Bank,  and  being  a  shareholder  was 
liable  to  all  its  creditors.  Even  if  this 
had  been  a  valid  resolution  and  a  valid 
cancellation,  no  shareholder  of  a  com- 
pany which  has  brought  its  business  to 
an  end  can  escape  from  his  liability  to 
the  creditors  by  saying,  that  all  the 
other  shareholders  who  had  joined  with 
him  in  the  company  had  agreed  to  allow 
him  to  cancel  his  shares.  An  agreement 
of  that  kind  may  be  a  valid  agreement 
as  between  the  shareholders  themselves, 
but  it  never  can  relieve  the  shareholders 
whose  shares  are  affected  to  be  cancelled 
from  liability  to  the  creditors. 

Upon  the  whole  of  this  case  it  is  clear 
Mr.  Wright  has  not  had  his  shares  pro- 
perly cancelled,  and  he  must  remain  on 
the  list  subject  to  his  liability  as  a 
shareholder.  There  will  be  no  order  as 
to  costs. 

(1)  Sir  W.  Page  Wood,  L.J.  :— 
The  question  in  this  case  is,  whether 
or  not  the  order  of  the  Vice-Chancellor 
can  be  sustained  which  directs  Mr. 
Wright  to  be  placed  upon  the  list  of 
contributories  of  this  company.  Ee- 
garding  the  books  of  the  company 
alone,  and  looking  at  the  position  of 
Mr.  Wright  de  facto,  we  find  in  the 
books  of  the  company  an  entry  which 
is  distinctly  under  date  of  the  2nd 
of  November  ;  his  name  there  appears, 
and  there  is  also  entered  "the  allot- 
ment of  shares  cancelled  and  deposit 
returned."  That  is  what  appears  took 
place  on  the  2nd  of  November,  1865. 
The  company  did  not  pass  the  resolu- 
tion to  wind  up  voluntarily  until  the 
16th  of  November,  in  pursuance  of 
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V.  C.  w.  Mr.  Wright,  on  cross-examination  upon  his  affidavit  filed  on  the 

1871  29th  of  June,  1867.  said  :  "I  produce  the  prospectus  marked  A.9 

Weight's  exhibited  to  my  affidavit ;  this  is  the  duplicate  of  the  prospectus  I 

Case. 


certain  circulars  and  notices  sent  out  on 
the  20th  of  October,  and  the  order  of 
the  Court  continuing  the  winding-up 
under  supervision  was  not  till  some 
months  after  that,  namely,  in  the  month 
of  June  of  the  following  year,  1866. 
Be  facto,  therefore,  the  name  of  Mr. 
Wright  was  taken  off  the  register  on 
the  2nd  of  November,  and  the  question 
is,  whether  de  jure  it  was  so  removed. 

I  think  one  need  not  dwell  at  any 
length  on  the  effect  of  the  word  "  can- 
celled." A  great  portion  of  Mr.  Biggins' 
argument  was  directed  to  that  word 
"  cancelled  "  in  this  sense :  He  says  it 
has  been  decided  that  a  company  formed 
like  that  has  no  power  to  diminish  its 
capital.  But  there  is  no  question  of 
diminution  here  ;  the  expression  is 
simply  "  the  allotment  cancelled,"  not 
"  the  shares  cancelled,"  so  as  totally  to 
destroy  so  much  capital,  but  simply 
that  the  allotment  is  cancelled ;  and 
the  allotment  being  cancelled  as  to  A., 
it  is  competent  to  the  company  to  allot 
them  to  B.  They  have  got  rid  of  A. 
Whether  they  have  got  rid  of  A.,  or 
cancelled  the  shares,  whichever  expres- 
sion you  choose  to  use,  it  means  no  more 
than  this,  that  his  allotment  is  disposed 
of,  and  the  shares  are  free  now  to  be 
allotted  to  anybody  else.  This  is  the 
mode  in  which  it  must  be  treated. 

Now,  I  will  just  go  shortly  through 
the  important  dates  before  I  apply  the 
instruments  which  have  to  be  con- 
sidered, and  before  I  apply  the  law  to 
the  state  of  facts  and  to  the  instru- 
ments upon  which  the  parties'  rights  are 
founded.  The  facts  are  simply  these  : 
First,  there  is  a  society  called  the  Con- 
tinental Bank,  which  is  formed  for 
ordinary  banking  purposes.   Then  it  is 


thought  expedient  to  form  a  new  bank, 
to  be  called  the  London  and  Mediter- 
ranean Bank,  which  is  the  bank  now 
before  us ;  and  the  bank  is  formed  by 
arrangements  which  seem  to  have  been 
made  in  April,  1865.  Then  a  prospectus 
is  issued  containing  that  statement 
about  80,000  shares  having  been  sub- 
scribed for ;  then,  in  May,  Mr.  Wright 
applies  for  shares,  and  in  June  they  are 
allotted  to  him,  and  the  deposit  is  paid. 
Then  after  that  it  strikes  this  newly- 
formed  bank,  which  was  formed  for  the 
purpose  of  taking  up  and  absorbing  the 
Continental  Bank — it  appears  to  those 
who  constitute  the  new  bank  that  it 
will  be  desirable  again  to  form  a  third 
company  by  an  union  with  another 
bank,  Avhich  for  shortness  has  been 
called  the  Bombay  Bank  ;  and  accord- 
ingly an  arrangement  is  entered  into 
by  which  that  mixture  called  amalga- 
mation shall  take  place  between  the 
two  banks,  which  I  will  presently  refer 
to.  In  the  meantime,  before  getting  to 
the  actual  transfer  of  the  one  company 
to  the  other,  it  is  right  to  state  that  the 
memorandum  of  association  and  the 
articles  of  association  were  entered  into 
by  this  very  short-lived  bank,  of  which 
Mr.  Wright  became  a  member,  and 
those  articles  will  have  to  be  considered 
presently.  The  arrangement  now  being 
made  for  the  transfer  to  a  new  compan}7, 
the  members  of  the  Mediterranean 
Company  are  invited  by  a  circular  to 
an  extraordinary  general  meeting  for 
two  purposes  —  one  purpose  being  to 
consider  the  question  of  the  agreement 
with  the  Bombay  Bank,  and  the  other 
purpose  to  consider  what  is  neces- 
sary to  be  done  by  the  members  of 
the  Mediterranean  Bank  for  the  pur- 
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had  at  the  time.    It  is  not  the  same,  because  the  form  of  applica-    V.  C.  W. 
tion  and  receipt  is  not  torn  off.    I  am  certain  that  I  read  the  1871 
prospectus  originally.    I  am  certain  that  I  gave  credence  to  the  Wright's 


Case. 


pose  of  carrying  into  effect  the  new- 
arrangement  with,  the  Bombay  Bank. 
That  meeting,  being  convened  for  the 
16th  of  October,  pass  certain  resolu- 
tions, one  of  which  we  shall  have  to 
consider  presently ;  and  having  passed 
those  resolutions,  which  affect  to  adopt, 
on  the  one  hand,  the  agreement,  and 
on  the  other  hand  to  say  that  the 
existing  proprietors  of  the  Mediter- 
ranean Bank  should  have  an  option 
offered  to  them  of  retiring  from  the 
Mediteranean  Bank,  and  receiving  back 
their  deposits  without  interest — having 
passed  those  resolutions,  by  a  circular 
dated  the  20th  of  October  following,  four 
days  after  the  meeting,  those  resolutions 
are  communicated  to  all  the  share- 
holders— to  Mr.  Wright  and  the  other 
shareholders — and  the  option  is  pro- 
pounded to  them ;  and  that  letter  pro- 
fesses to  be  written  by  order  of  the 
directors  :  it  is  written  by  the  secretary 
and  sent  by  order  of  the  directors.  The 
same  post,  I  suppose,  would  bear  to  each 
of  these  gentlemen  the  notice  of  the  20th 
of  October,  convening  a  meeting  for  the 
6th  of  November,  for  the  purpose  of 
considering  the  winding  up  of  the 
company,  obviously  with  a  view  of 
carrying  into  effect  the  arrangement 
with  the  Bombay  Bank.  In  the  interim 
Mr.  Wright  accepts  the  option  so  offered 
to  him  of  having  his  original  allotment 
cancelled,  obtains  a  cheque  returning 
his  money,  and  the  entry  1  have  men- 
tioned is  made,  bearing  the  same  date 
as  the  cheque — having,  therefore,  on  the 
face  of  it  the  appearance  of  bona  fides ; 
and  there  is  not  one  word  by  any  wit- 
ness questioning  the  bona  fides,  and 
there  has  not  been  a  syllable  urged  to 
shew  that  the  whole  transaction  was 


not  completed  on  the  2nd  of  November 
by  the  bank.  That  being  so,  on  the  6th 
the  parties  meet  and  come  to  the  reso- 
lution to  wind  up  voluntarily,  and  liqui- 
dators are  chosen,  and  subsequently  a 
winding-up  under  the  supervision  of  the 
Court  is  ordered  in  the  following  J une. 

Now,  we  have  to  look  at  the  docu- 
ments on  which  Mr.  Wright  founds 
his  claim  to  insist  on  that  third  re- 
solution being  carried  into  effect ;  or 
at  all  events,  if  that  be  not  within  the 
competency  of  the  meeting,  to  insist 
on  the  articles  which  enable  the  direc- 
tors to  accept  the  surrender  of  shares  on 
such  terms  as  they  think  proper.  The 
only  articles  of  the  articles  of  associa- 
tion necessary  to  be  observed  are  those 
which  occur  under  the  division  of  "  For- 
feiture of  Shares,"  No.  8  in  the  deed, 
and  these  run  from  the  30th  to  the 
39th  articles.  The  first  one,  however, 
which  is  important  to  be  mentioned, 
is  the  35th,  for  I  do  not  think  the 
question  of  actual  forfeiture  under  the 
34th  section  is  in  itself  material.  It 
simply  says,  that  every  share  which 
shall  be  forfeited  as  aforesaid  shall  be 
dealt  with  in  a  particular  manner ;  but 
the  35th  article  is  of  some  importance, 
because  there  the  whole  company,  fore- 
seeing the  case  which  has  happened — of 
the  whole  business  and  property  of  the 
company  being  sold  —  and  foreseeing 
those  difficulties  which  are  touched  upon 
by  the  161st  section  of  the  Companies 
Act,  1862,  namely,  the  difficulties  which 
might  arise  from  reluctant  shareholders, 
who  might  stand  out  against  the  sale  of 
the  property,  or  the  amalgamation  of 
the  company  with  another  company, 
makes  this  provision :  "  In  case  the 
whole  or  any  part  of  the  business  or 
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property  of  the  company  shall  be  sold, 
in  accordance  with  the  powers  for  that 
purpose  herein  contained  " — which  I 
may  say  are  fully  sufficient  to  warrant 
the  sale—"  and  if  any  member  of  this 
company  shall  neglect,  or  refuse  to  do 
or  concur  in  anything  which  may  be 
declared  by  a  general  meeting  necessary 
or  expedient  to  be  done  "  (those  words 
are  noticeable)  "  by  the  members  for 
the  purpose  of  carrying  such  sale  into 
effect,  it  shall  be  lawful  for  the  directors 
to  forfeit  the  shares  of  any  member  who 
shall  so  neglect  or  refuse  as  aforesaid  ; 
and  any  shares  so  forfeited  may  be  can- 
celled, or  sold,  or  otherwise  dealt  with 
as  the  directors  may  think  fit ;  but  the 
company  shall,  within  fourteen  days 
after  the  forfeiture  of  any  such  shares, 
pay  to  such  member  the  value  thereof, 
according  to  the  market  price  thereof 
on  the  day  on  which  they  were  for- 
feited." So  that  the  result  of  an  ar- 
rangement by  the  company  sanctioning 
the  sale  to  any  other  company,  and 
directing  what  acts  were  necessary  to  be 
done — directing,  as  we  shall  presently 
see,  among  other  things,  the  exchange 
of  shares  in  the  existing  company  for 
shares  in  the  new  company — any  reso- 
lution of  that  description  would  cause 
immediately  this  consequence  as  regards 
any  shareholder  unwilling  to  enter  into 
the  new  speculations,  that  he  would  be 
liable  to  have  his  shares  declared  for- 
feited if  the  directors  thought  fit ;  but 
he  would  be  entitled  to  have  the  market 
value  paid  to  him  by  the  directors. 
That  would  be  his  position  as  things 
stood,  supposing  nothing  more  was  done 
at  the  meeting  convened  for  the  pur- 
pose of  confirming  the  agreement  and 
carrying  it  into  effect. 


Then  there  is  a  very  important 
article,  the  39th,  which  says :  "  The 
directors  may  at  any  time  accept  the 
surrender  of  any  shares  from  any  share- 
holder desirous  of  surrendering  them, 
on  such  terras  as  the  directors  may 
think  fit."  The  fullest  and  largest 
power  is  given  them  for  surrendering 
shares,  and  it  is  not  open  to  any  of 
those  objections  raised  by  Mr.  Eiggins 
with  reference  to  diminishing  the 
capital  of  the  company.  It  is  sub- 
stantially this,  that  the  shares  may  be 
surrendered,  and  when  surrendered, 
may  be  re-issued,  and  that  is  all  that 
both  provisions  are  intended  to  meet. 
Therefore,  on  the  one  hand,  you  see 
what  would  be  the  consequences  to 
every  shareholder  of  refusing  to  concur 
in  what  might  be  thought  proper  by  a 
general  meeting,  sanctioning  union  with 
another  company,  and,  on  the  other 
hand,  you  see  powers  vested  in  the 
directors  of  accepting  surrenders  on 
any  terms  which  they  might  think  right 
and  proper. 

The  first  question,  and  one  very 
strongly  and  ably  argued  on  both  sides, 
is  this,  what  was  the  competency  of 
the  meeting  which  took  place  on  the 
16th  of  October,  with  reference  to  the 
dealings  which  that  meeting  professed 
to  sanction  as  regards  shares  held  by 
members  in  the  Mediterranean  Com- 
pany ?  The  notice  of  the  meeting  was 
this :  an  arrangement  had  been  made, 
which,  for  all  purposes  of  this  decision, 
will  be  found  sufficiently  noticed  in 
the  resolutions  that  were  passed  at  the 
meeting;  and  I  am  not  going  in  any 
detail  into  those  arrangements ;  but  an 
arrangement  had  been  made  with  the 
Bombay  Bank  which  was  thought  to 
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be  a  beneficial  arrangement,  though  it 
was  felt  that  there  might  be  some 
members  who  might  take  a  different 
view.  I  merely  make  this  single  re- 
mark with  reference  to  the  bona  fides 
of  the  transaction,  and  it  is  important 
to  make  that  remark,  though  it  may 
not  probably  make  any  difference  in 
point  of  legal  effect  with  regard  to  the 
winding-up  ;  but  with  regard  to  bona 
Jides,  it  is  to  be  observed  that  though 
the  company  was  to  be  wound  up,  as 
it  afterwards  was,  for  the  purpose  of 
■carrying  this  agreement  into  effect,  it 
was  wound  up  not  with  a  view  of  deal- 
ing with  it  as  an  insolvent  company, 
"but  because  it  was  thought  that  it 
was  a  beneficial  arrangement,  and  one 
which  would  be  advantageous  to  every 
member  of  the  old  company.  I  merely 
mention  that  in  passing,  because  it  is 
important  as  bearing  on  the  bona  fides 
of  Mr.  Wright  and  the  directors  in  the 
xesolutions  that  were  come  to.  The 
summons  for  this  meeting  was  in  these 
words  (it  is  dated  the  27th  of  Sep- 
tember, 1865)  :— "  Notice  is  hereby 
given  that  an  extraordinary  general 
meeting  of  the  company  will  be  held  at 
the  Baltic  Sale  Boom,  South  Sea  House, 
Threadneedle  Street,  in  the  city  of 
London,  on  Monday,  the  16th  day  of 
October,  1865,  at  twelve  o'clock  at 
noon,  for  the  following  purposes, 
namely  :  1st.  To  consider  an  agreement 
bearing  date  the  7th  day  of  September, 
1865 "  (which  is  the  agreement  in 
question  with  the  Bombay  Bank  pur- 
porting to  be  an  union  of  the  two 
companies  on  the  terms  in  the  agree- 
ment) ;  « 2nd.  In  the  event  of  this 
agreement  being  approved  by  the  meet- 
ing, to  declare  what  is  necessary  or 


expedient  to  be  done  by  the  members 
of  this  company  for  the  purpose  of 
carrying  such  agreement  and  sale  into 
effect,"  having  an  express  reference  to 
the  35th  article  of  association,  in  order 
to  bind  every  body  by  a  resolution  that 
might  there  be  passed,  as  to  what  was 
expedient  or  necessary  to  be  done,  for 
the  consequence  of  that  resolution  is 
expressed  in  Art.  35  of  the  articles 
of  association.  Accompanying  that 
notice  there  was  a  letter  which  is  in 
these  words — I  merely  notice  a  few 
words  at  the  beginning  of  it — "  In 
sending  you  the  accompanying  notice 
of  an  extraordinary  general  meeting 
for  the  16th  of  October  proximo,  I  am 
desired  by  the  directors  to  inform  you 
that  the  objects  they  had  chiefly  in 
view  in  promoting  the  amalgamation 
were  to  reduce  the  individual  liability 
of  the  shareholders  in  this  bank,  and  to 
strengthen  their  position  by  an  uuion 
with  another  established  bank,  having 
a  large  subscribed  capital,"  and  so 
forth.  I  merely  mention  that  to  shew 
that  the  insolvency  of  the  bank  was 
not  an  object  in  contemplation,  that 
their  position  was  to  be  strengthened, 
that  they  were  to  go  on  as  members  of 
this  new  bank,  that  they  were  to  be 
merged  into  this  new  bank,  and  it  wae 
necessary  to  have  a  winding-up  for  the 
purpose. 

Then  the  members  of  the  bank  met 
and  passed  three  resolutions,  on  which 
the  main  argument  in  this  case  has 
arisen.  They  pass,  first,  a  resolution 
that  this  agreement  shall  be  ratified. 
Second,  "that  this  meeting  declares  that 
for  the  purpose  of  carrying  into  effect 
the  sale  of  the  business  and  property  of 
this  company  to  the  London  and  Bom- 
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have  my  money  back,  but  I  think  there  was  some  talk  of  an  amal- 
gamation with  another  company.  I  do  not  remember  making  any 
complaint  on  or  prior  to  asking  to  have  my  money  back ;  at  that 


bay  Banlz  and  General  Financial  and 
Insurance  Agency  Corporation  {Li- 
mited), in  accordance  with  the  agree- 
ment of  the  7th  day  of  September, 
1865,  which  has  been  approved  and 
confirmed  by  this  meeting,  it  is  neces- 
sary that  the  members  of  this  company 
should  accept  in  exchange  for  each  £20 
share  held  by  them  respectively  in  this 
company  a  £10  share  in  the  London 
and  Bombay  Banh  and  General  Finan- 
cial and  Insurance  Agency  Corpora- 
tion Limited,  and  with  a  sum  equal  to 
four-fifths  of  the  amount  paid  up  on 
each  such  £20  share."    Therefore  they 
now  declare,  according  to  the  35th  sec- 
tion of  the  articles,  what  is  necessary  to 
be  done  by  every  member,  and  every- 
body must  do  that  or  forfeit  his  shares, 
subject  to  being  paid  the  market  value 
for  them.   Then  the  third  resolution  is, 
"  That  in  consequence  of  the  refusal  of 
the  committee  of  the  Stock  Exchange 
to  grant  a  settlement  in  the  dealings  in 
the  shares  of  this  bank  all  the  persons 
to  whom  shares  in  the  bank  have  been 
allotted  and  who  have  paid  the  sum  of 
£2  10s.  per  share  thereon,  are  entitled, 
if  any  should  desire  it,  to  have  their 
allotments  cancelled  and  their  money 
returned  without  interest."    The  ex- 
pression "entitled"  might  undoubtedly 
be  cavilled  at,  because  it  might  be  said 
that  that  was  going  beyond  anything 
that  anybody  could  possibly  claim  as  a 
right  at  law,  but  I  read  that  as  mean- 
ing no  more  than  is  meant  by  the  secre- 
tary's letter  afterwards,  that  they  are 
all  to  have  an  option  of  doing  that  if 
they  think  fit,  instead  of  joining  with 
the  new  company.    The  shareholders 
are,  therefore,  convened  together  ex- 
pressly to  say  what  must  be  done  by 


every  member  before  the  agreement 
could  be  performed.    That,  in  itself, 
involves  a  matter  of  very  serious  con- 
sideration, for  every  member  of  the 
company  is  to  say  whether  he  will  or 
not  accept  a  transfer,  and  on  those  terms 
exchange  his  £20  shares  for  £10  shares 
in  the  other  company.    If  it  were  ne- 
cessary to  rest  this  case  on  this  argu- 
ment, I  should  be  very  strongly  inclined 
to  hold  (though  I  do  not  think  it  neces- 
sary to  do  so)  that  there  was  a  fair  and 
sufficient  notice  in  the  notice  that  was 
given  to  the  shareholders  who  were 
invited  to  meet,  first  to  sanction  the 
agreement,  and  then  to  say  what  was 
proper  to  be  done  by  the  members  of 
the  company,  which  would  seriously 
affect  the  position  of  all  members  pre- 
sent, for  the  purpose  of  carrying  the 
agreement  into  effect.   Then  they  come 
to  this  view,  "Inasmuch  as  this  is 
necessary  to  be  done,  let  us  consider 
the  position  of  the  members  of  our  com- 
pany ;  let  us  consider  that  35th  article 
and  the  position  in  which  members 
may  be  placed.     We  know  that  a 
difference  has  arisen  with  reference  to 
the  settling-day.    We  know  that  com- 
plaints have  been  made."    It  is  in  evi- 
dence that  Mr.  Wright  has  complained. 
I  do  not  assume  that  it  is  a  model  case 
in  that  respect,  but  it  is  enough  for  me 
to  say  that  one  member  has  complained, 
and  I  am  strongly  inclined,  I  confess,  to 
hold  that  the  doctrine  of  notice  is  not  so 
binding  as  this — that  when  the  whole 
question  for  the  company,  and  the  whole 
question  which  they  are  invited  to  con- 
sider, is  the  propriety  of  an  agreement, 
when  they  are  invited  to  consider  what 
is  necessary  to  be  done  by  members  in 
order  to  carry  that  agreement  into  effect, 
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time  I  had  no  ground  of  complaint  except  the  proposed  amalga- 
mation with  other  companies  ;  at  that  time  I  knew  nothing  of  the 
inaccuracies  in  the  prospectus.    The  shares  had  been  previously  Weight 


V.-C.  W. 
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Case. 


when  it  strikes  them  that  owing  to  the 
difficulties  that  have  arisen  there  may- 
he  a  very  serious  question  whether  or 
not  the  members  can  be  induced  to 
carry  that  agreement  into  effect  under 
the  provisions  of  the  35th  article  alone, 
and,  therefore,  whether  it  may  not  be 
just  and  expedient  that  the  members 
shall  also  have  an  option  of  a  different 
character  from  that  given  by  the  35th 
article  —  whether  it  would  not  have 
been  competent  and  proper  for  them  to 
carry  the  whole  business  to  its  legiti- 
mate end,  and  to  say,  the  agreement  is 
right,  these  things  are  necessary  to  be 
done,  but  in  order  to  effect  the  object 
we  have  in  view  of  carrying  into  effect 
the  agreement,  this  third  resolution  be- 
comes necessary.  I  might  put  it  in  this 
way — suppose  they  had  felt  the  provi- 
sions of  this  agreement  are  only  to  be 
carried  into  effect  provided  we  agree  to 
do  that,  provided  such  and  such  other 
things  are  done.  I  apprehend  that  after 
a  resolution  to  sanction  that  agreement 
an  absent  shareholder  can  hardly  be 
allowed  to  say :  "I  did  not  allow  that 
agreement  with  any  conditions  attached 
to  it ;  I  was  invited  to  consider  the 
agreement  simjMciter  as  it  stood."  I 
quite  understand  his  not  being  bound 
by  a  resolution  that  made  the  agree- 
ment more  onerous,  but  suppose  there 
have  been  terms  in  the  agreement  which 
were  favourable  to  the  company  itself, 
nobtdy  would  think  of  arguing  that 
because  this  was  not  an  express  invita- 
tion to  all  parties  concerned  to  consi- 
sider  all  the  possible  modifications  that 
might  take  place  for  the  benefit  of  the 
company,  therefore  the  meeting  itself 
had  proceeded  on  that  which  was  ultra 
vires  in  coming  to  any  such  modified 
Vol.  XII.  2 


resolution.  Then  the  second  resolu- 
tion says  what  is  necessary  to  be  done, 
and  the  third  resolution  states  the  posi- 
tion in  which  those  persons  might  be 
placed  if  the}''  should  happen  to  object 
to  carry  into  effect  the  resolution. 

But  happily,  it  appears  to  me,  for 
the  sake  of  justice  (for,  as  regards  the 
justice  of  the  case,  nobody  can  enter- 
tain any  doubt  that  a  grievous  wrong 
would  be  done  Mr.  Wright  if  he  were 
to  be  placed  on  the  list  of  contribu- 
tories),  there  is  a  power  in  the  directors, 
which  it  appears  to  me  they  must  be 
taken  on  the  evidence  before  us  to  have 
exercised.  They  have  power  under  the 
39th  article  to  accept  the  surrender  of 
any  shares  from  any  shareholder  de- 
sirous of  surrendering  them,  on  such 
terms  as  they  may  think  fit.  Suppose 
they  had  thought  fit  to  say  simply  here 
is  the  35th  article,  which  enables  us  to 
forfeit  the  shares  paying  the  market 
price,  we  think  that  is  not  an  expedient 
course,  we  think  it  better  to  take  the 
surrender  from  the  shareholders  on  other 
terms,  especially  if  they  come  and  press 
us  with  difficulties  as  to  the  settling- 
day  not  having  been  appointed,  and 
come  in  large  numbers,  telling  us  that 
they  are  not  disposed  to  assent  to  the 
union  with  the  Bombay  Bank,  and 
create  considerable  difficulty  hereafter, 
what  are  the  best  terms  we  can  make. 
Suppose  they  agree  :  "  The  terms  we 
will  make  are  these  :  we  see  3  011  are 
unwilling  and  reluctant  to  enter  into 
the  agreement  with  the  Bombay  BanJc, 
ycu  may  embarrass  us  very  much  with 
reference  to  further  proceedings  ;"  be- 
cause, be  it  observed,  the  resolution  for 
winding  up  had  not  been  passed,  with- 
out which  the  amalgamation  could  not 
G  2 
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"be  accomplished,  "and  we  had  better 
take  your  surrender."  I  apprehend  it 
would  be  perfectly  legitimate,  and 
there  would  be  no  fraudulent  abuse  of 
the  39  th  article,  such  as  Mr.  Higgins 
has  suggested,  with  which  the  Court 
would  know  always  how  to  deal,  in 
dealing  with  these  persons,  who  object 
to  the  union  on  the  terms  mentioned 
of  taking  a  surrender  of  their  shares, 
but  allowing  them  back  their  deposit, 
without  interest.  That  is  a  bargain 
that  might  fairly  be  made,  and  I  see 
nothing  to  satisfy  me  that  that  would 
be  fraudulent. 

Further  than  that,  we  were  pressed 
with  certain  cases  which  say,  it  is  not 
the  course  of  directors,  who  ought  to 
deliberate  on  matters  of  this  kind,  to 
let  off  a  large  body  of  shareholders 
without  distinction,  especially  where 
it  is  a  case  of  improper  exercise  of 
the  discretion  vested  in  them.  I  quite 
agree  with  that  observation  when  the 
Court  is  satisfied  that  there  is  mala 
fides  exhibited  by  that  very  circum- 
stance. But  the  whole  case  turns  on 
mala  fides.  If  all  are  to  be  exempted 
on  the  same  ground  from  the  diffi- 
culties that  they  are  placed  in,  not  being 
able  to  obtain  a  settling-day  after 
having  said  that  80,000  shares  are  sub- 
scribed for,  which  in  itself  would  seem 
to  involve  the  necessity  of  appointing 
a  settling-day ;  after  making  that  state- 
ment, they  might  see  grave  and  serious 
difficulties  in  the  way  of  these  discon- 
tented shareholders  continuing  mem- 
bers of  the  company,  and  might  say 
that  all  persons  in  that  category  are 
entitled  to  their  release.  If  they  could 
do  that,  it  is  none  the  worse  for  their 


having  taken  the  "opinion  of  a  body  of 
shareholders.  In  this  part  of  the  case 
I  am  assuming  that  that  third  reso- 
lution is  ultra  vires.  Still  the  direc- 
tors are  not  in  a  worse  position  be- 
cause the  shareholders  then  and  there- 
assembled,  so  far  as  they  are  concerned, 
thought  it  was  a  very  judicious  act  to- 
be  done.  If  the  directors  had  the  power 
of  doing  it  under  the  articles  of  associa- 
tion, they  cannot  have  the  less  authority 
for  so  doing  because  a  body  of  share- 
holders have  expressed  their  own  opinion 
that  it  was  a  right  and  proper  transac- 
tion. 

Then  the  question  is,  Have  the  di- 
rectors done  it  ?  I  think  there  can  be 
no  doubt  as  to  that.  The  letter  that  is 
written  on  the  20th  of  October,  and 
sent  to  all  these  shareholders  (to  Mr. 
Wright  among  others),  is  this : — "  Sir, — 
In  calling  your  attention  to  the  enclosed 
resolutions  of  the  general  meeting  of 
this  company,  held  on  the  16th  instant, 
I  am  desired  by  the  directors  to  express, 
their  full  confidence  in  the  success  of 
the  amalgamated  banks" — I  merely 
notice  in  passing,  that  that  bears  out 
what  I  said  about  the  bona  fides ;  there 
is  no  intention  on  the  part  of  these- 
gentlemen  to  get  off  because  they  are 
mixed  up  with  an  insolvent  concern — 
"  and  their  hope  that  you  will  elect  to 
continue  a  member.  But  should  you 
desire  to  avail  yourself  of  the  option 
given  in  the  third  resolution,  you  will 
be  required  to  do  so  within  fifteen  days 
from  the  date  hereof,  by  returning,  on 
or  after  the  1st  of  November  next,  to 
me,  at  the  above  address,"  such  and 
such  documents.  Therefore  the  secre- 
tary informs  this  gentleman  that  the 
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a  past  member  of  the  bank,  the  present  members  having  been 


Case. 


directors  have,  in  compliance  with  the 
wish  expressed,  formally  or  informally, 
by  the  shareholders,  thought  fit  to  offer 
him  this  option.  The  directors  au- 
thorize him  to  send  this  letter ;  and  I 
take  it,  though  we  find  no  entry  of  a 
meeting  of  the  directors  on  the  subject, 
Mr.  Wright  is  entitled  to  say,  "I  re- 
ceived a  letter,  telling  me  the  directors 
have  authorized  the  secretary  to  send 
me  the  option,  and  I  availed  myself  of 
that  option.  That  option  I  acted  on, 
and  1  am  not  to  be  told  that  there  was 
something  informal  on  the  part  of  the 
directors — that  they  did  not  have  the 
meeting,  or  that  they  have  not  entered 
the  meeting  formally  in  their  books, 
which  it  was  no  part  of  my  business  to 
know."  The  letter  is  not  simply  by 
the  secretary,  saying  he  was  ordered  by 
the  directors  to  write  it,  which  would 
be  open  to  great  objections,  but  it  is 
the  consequential  act  which  follows  on 
that;  the  secretary  says  the  directors 
told  me  to  do  it,  and  when  that  option 
is  exercised  it  is  entered  in  the  books  of 
the  company,  which  I  must  take  to  be 
by  order  of  the  directors,  or  else  there 
would  be  no  safety  for  persons  dealing 
with  shareholders  or  otherwise. 

Mr.  Jessel  pressed  upon  us,  which  I 
think  an  examination  would  hardly 
bear  out,  that  the  circumstance  of  intro- 
ducing the  fifteen  days  seemed  to  indi- 
cate that  there  must  have  been  a  meet- 
ing and  consultation  with  reference  to 
making  that  variance.  I  do  not  doubt 
that  there  must  have  been  a  meeting 
before  the  20th  of  October  for  the  pur- 
pose of  fixing  the  meeting,  because  we 
shall  find  the  next  letter  altering  the 
mode  of  meeting  with  reference  to  that 

2  i 


transaction.  The  6th  of  November 
would  be  just  seventeen  days  after  this 
letter,  and  they  might  well  wish  to  have 
been  informed  two  days  before  the  meet- 
ing what  parties  meant  to  do.  Then 
comes  the  letter  which  Mr.  Higgins  re- 
lied on,  of  the  20th  of  October,  which 
gave  notice  to  Mr.  Wright  that  the  com- 
pany was  about  to  be  dissolved.  The 
notice  is  this : — "  Notice  is  hereby  given, 
that  in  consequence  of  the  amalgama- 
tion of  this  company  with  the  London 
and  Bombay  Bank,  which  was  unani- 
mously approved  at  an  extraordinary 
general  meeting  of  this  company,  held 
on  the  16th  instant,  an  extraordinary 
general  meeting  of  this  company  will  be- 
held at  the  Baltic  Sale  Booms,  on  Mon- 
day, the  6th  of  November,  1865,  at  the 
hour  of  one  o'clock  in  the  afternoon  ; 
at  which  meeting  it  is  intended  to  pro- 
pose a  special  resolution  requiring  the 
company  to  be  wound  up  voluntarily." 
Just  observe  what  Mr.  Wright's  posi- 
tion is.  Mr.  Biggins  says  :  "  You  knew 
that  the  company  was  about  to  be 
wound  up  at  the  very  same  time  that 
you  were  offered  to  be  released  from 
your  shares."    First  comes  the  remark 

1  have  already  made,  that  he  knew  it 
was  for  the  purpose  of  entering  into  a 
very  successful  combination,  and  that 
nobody  intended  a  fraud  in  any  way 
with  reference  to  the  option  offered  and 
accepted.  But  then  look  at  his  position 
on  the  other  hand.  There  is  to  be  a 
meeting  on  the  6th  of  November,  we 
want  your  answer,  and  must  have  it, 
because  it  will  be  very  important  to 
know  who  are  going  to  remain  members 
and  who  are  not.  If  you  accept  the 
option,  we  will  exclude  you  from  the 
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V.-C.  W.    exhausted,  might  be  struck  out  of  such  list,  and  that  the  costs  of 

1871      the  application  might  be  paid  by  the  liquidators. 
Wright's       rj-'ne  summons  was  adjourned  into  Court,  and  now  came  on  to  be 


Case. 


heard. 


meeting.  I  cannot  agree  with  Mr. 
Iliggins,  that  this  is  a  notice  that  the 
company  will  be  dissolved ;  hut  it  is, 
that  the  company  are  going  to  consider 
whether  they  will  be  dissolved  or  not, 
and  Mr.  Wright  would  be  entitled  to 
say,  I  must  have  a  voice  at  that  meet- 
ing ;  and  the  shareholders  may  at  the 
last  moment  throw  difficulties  in  the 
way  of  the  proposed  arrangement,  if 
they  were  so  minded,  by  declining  to 
sanction  at  these  two  meetings  the 
winding-up;  and,  of  course,  it  was  very 
desirable  that  the  directors  should  ex- 
clude all  those  gentlemen  from  the 
company,  and  say,  let  us  take  a  vote 
among  our  own  people,  who  are  friendly 
to  it,  and  who  desire  this  arrangement 
to  be  carried  into  effect.  Nothing  could 
be  more  unjust,  as  it  seems  to  me,  than 
to  say  to  this  gentleman,  who  had  his 
money  returned,  "  We  knew  that  there 
was  a  clause  in  the  deed  which  autho- 
sized  the  directors  to  accept  a  surrender 
of  his  shares  on  any  terms  they  thought 
proper.  We  have  accepted  that  offer, 
and  you  are  not  entitled  to  make  your 
appearance  at  the  meeting  of  the  6th 
of  November ;  but  it  was  a  fraudulent 
exercise  of  the  power,  or  the  fraudulent 
surrender  by  these  gentlemen,  the  di- 
rectors, in  contemplation  of  dissolu- 
tion." The  only  contemplation  being 
for  the  purpose  of  uniting  with  another 
company,  and  the  offer  to  him  being 
one  by  which  he  was  prevented  from 
having  any  voice  in  the  matter.  It 
appears  to  me,  therefore,  that,  under 
that  39th  article,  there  was  a  clear 
power  in  the  directors  to  do  what  they 
have  done,  and  that  there  is  nothing  in 
the  shape  of  mala  fides  to  be  imputed 
to  the  directors. 


I  am  not  unmindful  of  the  argument 
of  Mr.  Iliggins  (who  has  argued  this 
case  very  ably  and  fully)  that  the  direc- 
tors might  have  had  their  own  motives 
in  this  matter,  regard  being  had  to  the 
singular  position  in  which  they  were 
put  concerning  this  extraordinary  trans- 
action, but  which,  as  I  do  not  decide  the 
case  on  them,  I  do  not  further  charac- 
terise. Mr.  Biggins  said  they  might 
have  thought  that  they  were  in  a  diffi- 
culty, and  come  to  some  resolution  in 
consequence  of  that  difficulty.  But  in 
answer  to  that  it  must  be  observed  that 
all  the  shareholders,  those  who  ab- 
stained from  the  irregularity  of  notice 
as  well  as  those  who  did  not  abstain,  had 
notice  of  this,  that  there  was  no  settling- 
day.  That  fact  every  one  of  them  knew, 
and  I  apprehend  that  in  that  state  of 
things  they  could  not  find  fault,  as  they 
did  not  find  fault,  with  anything  the 
directors  had  done.  From  that  2nd  of 
November  down  to  June,  when  the 
voluntary  winding-up  was  ordered  to  be 
continued  under  the  supervision  of  the 
Court,  nothing  was  done  to  make  Mr. 
Wright  responsible  —  not  indeed  till 
April,  1867. 

I  think  we  ought  not,  at  this  mo- 
ment, to  go  into  the  case  of  how  it  might 
stand  as  regards  the  creditors  if  Class  A 
were  exhausted.  The  authorities  clearly 
show  that  this  is  not  the  proper  time 
for  settling  Class  B.  When  that  time 
shall  come  the  question  of  fraud  might 
become  an  important  element  in  the 
case,  but  I  do  not  think  at  the  pre- 
sent moment  it  is  necessary  to  go  into 
that. 

It  appears  to  me  the  order  of  the 
Vice- Chancellor  must  be  discharged, 
and  that  Mr.  Wright  must  have  the 
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Mr.  Jessel,  Q.C.,  Mr.  Karslale,  Q.C.,  and  Mr.  Everitt,  for  the  v.-C.  w. 

applicant : —  3871 

Mr.  Wright  was  induced  to  take  shares  in  this  bank  upon  a  repre-  Wright's 

sentation  that  80,000  shares  had  been  subscribed  for  ;  the  directors  _lj 


costs  of  the  application  out  of  the 
assets  of  the  company.  Of  course,  the 
official  liquidator  must  have  his  costs 
also. 

Sir  C.  J.  Selwyn,  L.J. : — 

1  am  of  the  same  opinion,  and  I  think 
it  only  material  to  add,  that  we  are  not 
called  on  to  decide,  and  must  not  be 
considered  as  intending  to  decide,  any 
question  as  to  the  liability  of  Mr. 
Wright  as  a  past  member  of  the  com- 
pany, or  any  question  of  his  liability 
up  to  the  2nd  of  November,  1865.  But 
I  do  not  think  it  necessary  to  insert  in 
our  order  any  statement  that  it  is  to  be 
without  prejudice  to  any  such  question, 
for  the  practice  of  the  Court  for  many 
years  past  has  been,  even  under  the 
first  Act  of  1848,  not  to  settle  any 
second  list  of  contributories  consisting 
of  past  members  until  it  has  been  shewn 
that  the  present  members  are  unable  to 
satisfy  the  debts  of  the  company.  This 
practice  has  existed  ever  since  Sut- 
ton's Case  (3  De  G.  &  Sm.  262)  and  ap- 
plies not  only  to  companies  wound  up 
under  the  Act  of  1848,  but  to  companies 
registered  under  the  Act  of  1848  and 
wound  up  under  the  Act  of  1862,  and 
to  companies  both  formed  and  wound 
up  under  the  Act  of  1862.  I  think 
this  practice  is  so  well  settled  that  it 
would  not  be  right  to  introduce  into  the 
present  order  any  words  that  might  cast 
a  doubt  on  it — to  depart  in  any  way 
from  such  a  practice  would  be  objec- 
tionable. 

1  will  only  add,  with  respect  to  notice, 
that  I  think  in  the  argument,  the  deci- 
sion in  In  re  Bridport  Old  Brewery 
Compivy  (Law  Rep.  2  Ch.  191)  has 


been  pressed  much  too  far  as  being  ap- 
plicable to  or  decisive  on  the  present 
case.  I  think  that  decision  merely  goes 
to  the  extent  that  the  shareholders  must 
have  proper  notice  on  the  subject  of 
that  which  is  proposed  to  be  clone.  Lord 
Justice  Turner  expressly  states  that 
he  does  not  think  it  necessary  that  the 
notice  should  follow  the  preci&e  terms 
of  the  Companies  Act,  and  it  is  obvious 
that  if  these  notices  are  to  be  construed 
with  excessive  strictness,  and  mere  tech- 
nicalities are  to  be  introduced  into  their 
consideration,  the  very  relief  which  is 
intended  to  be  given  to  shareholders, 
and  which  requires  notice  for  their  pro- 
tection, would  become  a  means  of  ex- 
treme injustice  being  done.  It  was 
urged  in  argument  that  this  notice  was 
framed  in  fraud,  but  it  must  be  borne 
in  mind  that  it  was  obvious  to  every 
shareholder  at  all  conversant  with  the 
affairs  of  the  company  that  it  was  ab- 
solutely impossible  the  day  before  the 
meeting,  or  within  a  short  time,  to  ob- 
tain the  consent  of  every  shareholder, 
and  that  some  provision  was  necessary 
to  be  made  to  meet  the  case  of  those 
who  did  not  assent,  and  the  resolution, 
afterwards  come  to  and  acted  on,  and 
which  remained  extant  for  a  very  long 
time,  appears  to  me  free  from  any  ques- 
tion of  fraud. 

I  agree,  therefore,  with  the  Lord  Jus- 
tice, that  Mr.  Wright's  name  must  be 
removed  from  the  list  of  contributories, 
and  I  think  that  his  costs,  both  here 
and  below,  as  well  as  of  the  official  li- 
quidator, must  be  paid  out  of  the  assets 
of  the  company. 

Mr.  Eiggins:— Tour  Lordships  think 
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V.-C.  W.  knowing  that  that  was  not  true.  This  case  is  distinguishable  from 
1871      Oakes  v.  Turquand  (1),  as  the  name  of  Mr.  Wright  was  removed 

Wrights  from  the  register  of  shareholders  four  days  before  the  resolution  for 
Case'  the  voluntary  winding-up,  and  that  fact  brings  this  case  within  the 
principle  of  the  decision  in  Smith  v.  Reese  "River  Company  (2),  that 
if  a  man  has  a  voidable  coutract,  but  not  a  void  one,  it  remains 
valid  until  it  is  rescinded.  The  Lords  Justices,  in  1868,  decided 
that  as  the  directors  had  power  to  accept  a  surrender  of  shares 
under  Art.  39  (3),  therefore  what  they  did  under  the  authority 
of  the  general  meeting  was  in  substance  the  same  thing,  though  it 
was  in  form  a  cancellation  of  the  allotment.  Their  Lordships  fol- 
lowed the  ruling  in  the  Western  Bank  of  Scotland  v.  Addie  (4). 
The  name  being  off  the  register  before  the  winding-up  there  would 
not  be  the  same  difficulty  in  deciding  this  application  as  there  was 
in  Oalces  v.  Turquand.  The  creditors  of  the  bank  have  no  right  to 
say  that  the  doctrine  of  liability  of  partnership  applies.  If  there 
be  a  conflict  in  the  recent  decisions,  the  later  must  now  guide  the 
Court,  and  Mr.  Wright  is  fairly  entitled  to  urge  that  the  question 
of  fraud  must  settle  the  question  here.  In  Ross  v.  Estates  Invest- 
ment Company  (5),  it  was  held  that  the  Plaintiff,  who  had  taken 
shares  on  the  faith  of  the  prospectus,  and  had  filed  his  bill  before 
any  proceedings  for  winding  up  the  company,  was  entitled  to  relief 
on  the  ground  of  misrepresentation.  Mr.  Wright  had  a  right  to, 
and  did,  repudiate  his  shares,  and  the  directors  were  bound  to 
rescind  the  contract.  If  a  man  claims  rescission  before  a  winding- 
up,  though  he  may  not  get  it  until  after,  he  will  be  entitled  to  it, 
and  intervening  creditors  have  no  equity  which  enables  them  to 
say  that  he  was  a  common  partner,  but  the  case  of  Mr.  Wright 
is  stronger  than  those  of  Smith  v.  Reese  River  Company  and  Ross 
v.  Estates  Investment  Company,  because  the  cancellation  was  before 

it  is  not  necessary  to  add  the  words  The  Lord  Justice  Selwyn  : — I  think 
"  without  prejudice  ?  "  it  is  not  only  unnecessary,  but  would  be 

very  injurious.    It  would  be  throwing 
The  Lord  Justice  Wood     I  think     a  doubt  on  the  well-established  practice 
not.  of  the  Court. 


(1)  Law  Rep.  2  H.  L.  325. 

(2)  Ibid.  2  Eq.  2G4 ;  Ibid.  2  Ch. 
004  ;  Ibid.  4  H.  L.  64. 


(3)  See  ante,  p.  334. 

(4)  Law  Rep.  1  H.  L.,  Sc.  145. 

(5)  Ibid.  3  Ch.  682. 
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the  winding-up,  and  therefore  he  is  entitled  to  have  his  name  V.-C.  W. 
removed  from  the  "  B  "  list.  1871 

Wright's 

Mr.  Hardy,  Q.C.,  and  Mr.  Higgins,  for  the  liquidators Case. 

The  only  question  is,  whether  Mr.  Wright  was  a  member  of  the 
company,  and  if  he  was,  he  having  been  relieved  as  a  present 
member,  must  be  settled  upon  the  "  B"  list  of  contributors  :  Com- 
panies Act,  1862,  s.  32.  The  liquidators  are  not  in  a  position  to 
dispute  that  there  was  a  misstatement  in  the  prospectus,  but  they 
cannot  admit  that  such  a  misrepresentation  enabled  Mr.  Wright  to 
repudiate  his  shares ;  nor  that  any  circumstance  was  omitted  from 
the  prospectus  which  in  such  a  case  would  have  enabled  him,  had 
he  come  in  time,  to  have  the  contract  rescinded  as  between  himself 
-and  the  company.  But,  in  fact,  Mr.  Wright  has  never  repudiated 
his  shares,  nor  taken  any  proceedings  in  this  Court.  In  Smith  v. 
Meese  River  Company  (1)  the  decision  proceeded  upon  a  clear  contract. 
Here  Mr.  Wright  has  acquiesced  in  the  retention  of  his  name  upon 
the  register.  The  alleged  cancellation  proceeded  upon  the  footing 
that  he  was  a  shareholder,  and  the  Lords  J ustices  dealt  with  him 
as  such,  and  held  that  what  had  been  done  was  in  the  nature  of  a 
voluntary  arrangement  as  upon  a  surrender.  The  directors  had, 
however,  no  authority,  either  by  the  Act  of  1862,  or  by  the  articles 
of  association,  to  cancel  the  shares :  Martins  Case  (2). 

It  was  too  late  in  October,  1865,  for  Mr.  Wright  to  repudiate  his 
shares.  Everything  that  took  place  in  October  and  November 
proceeded  upon  the  footing  that  he  had  entered  into  a  valid 
contract.  Those  who  take  shares  in  a  company  are  bound  to 
make  themselves  acquainted  with  the  actual  facts  of  the  case: 
Lawrence's  Case  (3).  Mr.  Wright's  name  being  upon  the  register 
of  shareholders  at  the  date  of  the  winding-up,  there  could  be  no 
alteration  in  his  status :  Companies  Act,  1862,  ss.  131,  153 ;  Kent 
v.  Freehold  Land  and  BricJcmahing  Company  (4).  Mr.  Wright 
must  shew  that  from  the  time  when  "allotment  cancelled"  was 
written  he  ceased  to  be  a  shareholder,  precisely  as  if  there  had 
been  a  transfer  or  a  forfeiture  of  his  shares.  The  word  u  cancel- 
lation" is  not  to  be  found  in  the  articles,  but  the  word  "can- 

(1)  Law  Eep.  2  Eq.  264;  Ibid.  2  Ch.  604;  Ibid.  4  H.  L.  64. 
(2)  2  H.  &  M.  669.        (3)  Law  Rep.  2  Ch.  412.         (4;  Law  Eep.  3  Ch.  493. 
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V.-C.  w.  celled  "  was  used  in  Arts.  34  and  35,  which  related  to  forfeited 
1871      shares  (1).    There  has  been  no  decision  on  the  point  as  to  the 

Wright's  surrender  of  shares,  but  it  is  submitted  that  a  person  who  has  sur- 
°ASE-  rendered  cannot  be  in  a  better  position  than  he  who  has  forfeited 
or  transferred  his  shares.  Though  Mr.  Wright's  name  has  been 
struck  off  the  "  A  "  list,  still  he  is,  as  a  past  member,  liable  to 
be  placed  on  the  "  B  "  list :  Bridgers  Case  and  NeilVs  Case  (2) ; 
CreyMs  Case  (3).  The  Lords  Justices  in  their  judgments  said  the 
proper  time  had  not  come  for  settling  Class  "  B,"  and  would  not 
dispose  of  the  question.  Their  Lordships'  decision  proceeded 
wholly  upon  the  power  of  the  directors  to  take  a  surrender.  Mr. 
Wright  was  clearly  a  member  from  June  to  November.  lie  may 
have  been  in  a  position  to  file  a  bill,  but  he  did  not  do  it.  The 
directors  had  no  power  to  cancel  these  shares,  and  all  that  they 
did  was  to  return  hiin  his  money.  Nothing  which  can  be  done 
will  extinguish  the  rights  of  creditors.  The  decision  in  Smith  v. 
Beese  Biver  Company  (4)  is  in  the  liquidators'  favour. 

[Mr.  Jessel  referred  to  Vawles  Case  (5),  where  the  name  of  the 
shareholder  was  taken  off  the  register  ah  initio^] 

That  was  a  very  special  case.  In  Ashley's  Case  (6),  where  there 
was  a  decision  in  the  winding-up  of  the  same  company,  there  was 
an  important  distinction  drawn  between  it  and  Pawles  Case.  The 
directors  could  not  take  Mr.  Wright's  name  off  the  register,  but 
they  should  have  come  and  asked  the  Court  to  do  it.  It  is 
material  to  allege  and  prove  fraud  in  the  contract,  but  there  is  no 
such  statement  in  this  case.  Ex  parte  Stevenson  (7)  expressly 
decides  that  there  must  be  an  active  proceeding  by  the  share- 
holder, but  from  June  to  November  Mr.  Wright  took  no  active  step 
whatever,  except  to  enter  into  an  agreement  with  the  directors, 
which  was  ultra  vires,  and  as  between  himself  and  the  creditors 
he  cannot  successfully  contend  that  he  is  not  a  shareholder,  and 
therefore  he  ought  to  be  continued  on  the  "B  "  list. 

Mv.  Jessel,  in  reply,  contended  that  the  decision  in  Pawle's  Case 

(1)  See  ante,  p.  334.  (4)  Law  Rep.    2  Eq.  264;  Ibid. 

(2)  Law  Rep.  4  Oh.  266.  2  Ch.  604  ;  Ibid.  4  H.  L.  64. 

(3)  Ibid.  5  Ch.  63.  (5)  Law  Eep.  4  Ch.  497. 

(6)  Law  Rep.  9  Eq.  263.  (7)  16  W.  R.  95. 
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was  a  distinct  authority  for  taking  Mr.  WrigMs  name  off  the  "  B  "    V.-C.  W. 
list  of  contributories.    He  had  a  right  to  have  his  shares  cancelled  ;  18?i 
the  directors  did  that  for  him,  and  the  liquidators  cannot  now  Weight's 
successfully  contend  that  they  were  not  cancelled.    A  contract  Case' 
which  a  man  was  induced  to  enter  into  by  fraud  was  in  equity 
void,  and  if  the  Court  would  follow  out  the  observations  of  the 
Lord  Chancellor  to  their  legitimate  conclusion,  it  would  be  found 
that  it  came  to  this :  having  discovered  the  fraud,  there  was  no 
contract — the  contract  was  got  rid  of.    It  was  a  mistake  to  suppose 
that  the  contract  was  good  for  a  time,  for  a  contract  which  was 
void  was  so  from  the  beginning,  and  therefore  the  name  ought  to 
be  removed. 


June  26.    Sir  John  Wickens,  V.C. : — 

This  is  an  application  by  Joseph  Wright  to  have  his  name  re- 
moved from  the  "  B  "  list  of  contributories,  in  which  it  has  been 
placed  by  the  liquidators  of  the  London  and  Mediterranean  Bank, 
Limited. 

On  the  4th  of  May,  1865,  Mr.  Wright  applied  for  shares  in  the 
bank,  on  the  faith  of  a  prospectus  which  stated  that  80,000  shares 
had  been  subscribed.  This  statement  was  material,  and  appears 
to  have  been  untrue,  but  Joseph  Wright,  to  whom  ten  shares  were 
allotted,  did  not  discover  its  falsehood  until  after  the  22nd  of 
November,  1865,  when  the  winding  up  of  the  company  com- 
menced. It  was  suggested  that  he  might  have  known  it  before,  if 
he  had  taken  reasonable  advantage  of  his  means  of  knowledge. 
But  the  circumstances  do  not  seem  to  warrant  this  suggestion. 
For  anything  that  appears,  Mr.  Wright,  if  at  any  time  before  the 
22nd  of  November,  1865,  he  had  discovered  the  falsehood  of  the 
representations  made  to  him,  might  have  successfully  filed  a  bill 
to  be  relieved  from  his  contract  to  take  shares.  What  actually 
took  place  was  this  :  the  committee  of  the  Stock  Exchange,  who  had 
somehow  become  aware  of  the  fact  that  80,000  shares  had  not  been 
subscribed,  refused  an  application  by  the  directors  for  a  settling- 
day.  Thereupon  the  directors  proposed  to  transfer  the  com- 
pany's business  to  a  company  called  the  London  and  Bonibay  Bank, 
Limited,  and  communicated  this  intention  to  the  shareholders  by 
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V.-C.W.    a  circular  dated  the  27th  of  September,  1865.    In  answer  to  this 
1871      the  applicant,  on  the  6th  of  October,  1865,  wrote  to  the  secre- 

Wmght's  tary  a  letter: — [His  Honour  read  the  letter  set  forth  above.] 
Case-  No  answer  was  returned  to  this  letter:  but  on  the  16th  of  Oc- 
tober, 1865,  an  extraordinary  general  meeting  of  the  shareholders 
passed  resolutions  approving  of  the  agreement  for  transfer  to 
the  London  and  Bombay  Bank : — [His  Honour  stated  the  terms 
of  exchange  recommended  to  the  shareholders,  and  read  the 
third  resolution  set  forth  above.]  On  the  20th  of  October, 
1865,  a  circular  was  sent  to  Joseph  Wright,  and  the  other  share- 
holders : — {His  Honour  read  the  letter  of  the  secretary  of  this 
date,  set  forth  above.]  Mr.  Wright  signed  the  receipt  annexed 
to  that  circular  accordingly,  and  sent  it  to  the  secretary  with  his 
share  certificates,  receiving  in  return  a  cheque  dated  the  2nd  of 
November,  1865,  for  £25,  the  amount  which  he  had  paid  on  allot- 
ment. And  the  register  of  shareholders  was  altered  by  setting 
opposite  to  the  shares  entered  in  his  name,  "  Money  returned  and 
allotment  cancelled."  Shortly  afterwards,  on  the  6th  of  November, 
1865,  a  resolution  was  passed  to  wind  up  the  company  voluntarily, 
which  resolution  was  confirmed  on  the  22nd  of  the  same  month. 
The  winding-up  was  afterwards  ordered  to  be  continued  under 
the  supervision  of  the  Court.  On  the  1st  of  November,  1867,  a 
summons  was  taken  out  by  the  liquidators  for  settling  Mr.  Wright 
on  the  list  of  contributor]' es  as  a  contributory  for  ten  shares.  On 
the  13th  of  February,  1868,  this  application  was  granted  by  Vice- 
Chancellor  Stuart.  There  was  an  appeal  to  the  Lords  Justices, 
who,  on  the  13th  of  March,  1868,  removed  his  name  from  the  list 
on  the  ground  that  the  directors  had,  under  the  articles,  a  power 
to  accept  a  surrender  of  shares,  and  that  the  so-called  cancellation 
might  be  supported  as  tantamount  to  a  surrender.  They  expressly 
left  open  the  ground  of  fraud  as  one  not  material  to  the  question 
then  before  them,  but  which  might  be  material  on  the  settlement 
of  the  "B"  list. 

It  seems  proper  to  consider,  in  the  first  instance,  whether,  if 
Mr.  Wright  had,  immediately  before  the  6th  of  November,  1865, 
become  aware  of  his  rights,  and  being  so,  had  applied  to  the  direc- 
tors to  have  the  allotment  to  him  cancelled,  threatening  to  file  a 
bill  in  case  of  refusal,  they  would  have  had  power  to  do  what  he 
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asked.  Directors  in  general  have  no  power  to  cancel  shares  when  V.-C.  W. 
duly  allotted  and  registered,  and  the  directors  of  this  particular  mi 
company,  though  they  had  certain  powers  of  cancellation  of  shares,  Wright's 
had  no  power  to  cancel  the  allotment.  They  might,  under  certain  ^ASE- 
circumstances,  annihilate  the  shares  as  from  the  time  of  cancella- 
tion, but  not  so  as  to  put  them  in  the  position  of  shares  which  had 
never  existed.  Therefore,  if  Mr.  Wright  had  applied  to  them  as 
suggested,  their  power  of  granting  the  application  must  have  been 
one  arising  from  the  general  law,  and  not  from  anything  special  in 
the  constitution  of  the  company.  An  allotment  of  shares,  founded 
on  a  contract  to  take  them,  which  the  shareholder  has  been  led 
into  by  misrepresentation,  is  voidable,  but  not  void,  that  is  to  say 
it  remains  good  until  the  shareholder  elects  to  avoid  it.  If  the 
shareholder  omits  to  exercise  this  right  before  winding-up  pro- 
ceedings are  commenced,  the  contract  stands.  If  the  shareholder 
elects  in  due  time  and  in  proper  form  to  avoid  the  contract,  it  is 
avoided  altogether,  and  the  case  stands  as  if  it  had  never  been 
made.  The  question  then  arises  whether,  if  a  shareholder,  having 
a  case  which  entitles  him  to  be  discharged  on  bill  filed,  applies  to 
the  directors,  and  they,  being  satisfied  of  his  title,  admit,  and  to 
the  utmost  of  their  power  give  effect  to  his  claim  to  be  discharged, 
this  is  tantamount  for  the  present  purpose  to  a  decree  obtained 
adversely  against  them  for  the  removal  of  his  name  from  the 
register,  or  to  the  filing  of  a  bill  which  results  in  such  a  decree. 
It  is  of  course  essential,  in  the  case  supposed,  that  the  share- 
holder's right  to  discharge  should  be  established  independently 
altogether  of  the  directors'  admission ;  and  should  be  exercised  in 
such  a  way  as  to  destroy  all  future  claim  on  his  part  to  be  a  share- 
holder in  respect  of  the  shares  in  question.  But  if  these  condi- 
tions are  fulfilled,  it  is  difficult  to  see,  on  principle,  why  the  filing 
of  a  bill  should  make  any  difference. 

It  cannot  be  necessary  for  the  directors  to  maintain  a  hopeless 
defence  to  a  well-grounded  claim,  and  the  submission  to  an  imme- 
diate decree  after  a  bill  filed  can  hardly  be  more  efficacious  than 
a  submission  to  the  same  relief  after  the  bill  is  prepared,  but  be- 
fore it  is  filed  ;  or  after  it  is  threatened,  but  before  it  is  prepared  ; 
or  after  the  claim  is  formally  made,  but  before  the  bill  is  threat- 
ened in  terms.    The  matter,  however,  does  not  rest  on  principle 
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V.-C.  W.    merely.    For  Pawle's  Case  (1)  seems  to  determine  that  an  agree- 
1871       ment  by  the  directors  to  abide  by  the  determination  of  a  suit  by 

Wright's  one  shareholder  as  governing  the  case  of  another  is  as  effectual 
Case-  for  the  exoneration  of  the  latter  as  if  he  had  filed  a  bill  of  his 
own.  This  seems  necessarily  to  involve  that  if  the  suit  actually 
instituted  had  been  determined  before  the  winding-up,  the  directors 
might  have  acted  on  the  decision  by  cancelling  the  shares  ah 
initio.  In  this  case  it  seems  probable  that  the  directors  knew,  or 
might  have  known,  of  Mr.  WrigMs  title  to  cancellation  when 
they  cancelled  his  shares,  though  they  cancelled  them  on  other 
grounds.  It  has  already  been  determined  that  the  cancellation  so 
granted  was  valid,  at  least  as  a  surrender,  and  therefore  destroyed 
all  future  claim  on  the  shareholder's  part  to  any  benefit  from  his 
shares.  It  was  intended  by  both  parties  to  put  him  in  the  same 
position  as  if  he  had  never  been  on  the  register.  And  the  election 
of  the  shareholder  to  treat  the  voidable  contract  as  void  was  finally 
made  as  far  as  he  was  concerned,  though  he  did  not  know  his  own 
title,  and  the  acceptance  by  the  directors  of  his  repudiation  of  the 
original  allotment  purported  to  be  made  on  grounds  which  did  not 
warrant  it : — [His  Honour  referred  to  the  cross-examination  set  forth 
above.]  The  legal  effect  of  this  remains  to  be  considered,  and 
involves,  in  my  judgment,  a  question  of  some  difficulty.  Of 
course,  if  the  Lords  Justices,  when  the  appeal  was  before  them, 
had  intimated  any  opinion  on  the  point,  I  should  consider  myself 
bound  by  it.  But  on  a  fair  construction  of  what  they  are  reported 
to  have  said,  this  seems  to  me  not  to  have  been  the  case.  The 
question  appears  not  to  be  concluded  either  by  their  judgments  or 
by  any  other  authority.  It  cannot,  I  think,  be  material  in  any 
view  of  the  case,  whether  any  one  searching  the  register  imme- 
diately before  the  winding-up  would  have  found  Mr.  WrigMs  name 
on  it  or  not.  The  question  really  is  whether,  before  the  winding- 
up,  he  had  effectually  exercised  his  right  to  repudiate  the  allot- 
ment as  one  which  he  had  been  fraudulently  induced  to  accept. 

The  true  view,  on  principle,  seems  to  me  to  be  that  taken  by 
Vice-Chancellor  Stuart,  that  is  to  say,  to  consider  the  cancellation 
and  the  acceptance  back  of  the  £25,  the  sum  paid  on  allotment 
(without  interest),  as  founded  only  on  the  resolution  on  which  they 
(1)  Law  Rep.  4  Cli.  497. 
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in  fact  proceeded,  and  the  resolution  as  nothing  more  than  an    V.-C.  w. 
attempt  to  give  all  persons  who  were  actually  allottees  an  option  1871 
of  retirement,  if  they  wanted  to  get  out  of  the  concern  ;  but  not  Wright's 
to  have  amounted  to  any  admission  or  implied  acknowledgment,  Case- 
or  involved  an  assumption  that  they  or  any  of  them  were  other- 
wise than  persons  to  whom  shares  had  been  duly  allotted.    If  Mr. 
Wright,  knowing  his  case  as  a  person  induced  to  take  shares  by 
misrepresentation,  had  accepted  this  mode  of  getting  out,  it  surely 
could  not  have  been  held  an  effective  election  to  treat  the  original 
allotment  as  fraudulent.    He  accepted  it  without  knowledge  and 
without  inquiry  :  and  as  no  doubt  he  thought  it  effectual  he  would 
probably,  I  conceive,  have  accepted  it  if  he  had  possessed  a  full 
knowledge  of  the  circumstances,  and  had  had  to  choose  between 
the  acceptance  of  it  and  that  of  filing  a  bill.    At  any  rate,  it  lies 
on  him  to  shew  that  a  concluded  election  to  have  his  allotment 
cancelled  on  the  ground  of  misrepresentation  was  made  before 
the  22nd  of  November.    And  if  no  such  election  was  in  fact  made 
by  him,  and  if  his  ignorance  up  to  the  22nd  of  November  of  his 
rights  in  this  respect  does  not  help  him  (as  it  clearly  does  not),  no 
inference  arises,  and  it  seems  difficult  to  infer  that  an  act  which 
assumed  on  the  face  of  it  the  allotment  to  have  been  properly 
made  (or  at  any  rate  did  not  assume  the  contrary),  was  an  un- 
witting election  to  treat  it  as  improperly  made,  because  he  may 
have  thought,  and  probably  did  think,  that  it  involved  nearly  the 
same  result.  The  true  view,  I  think,  is,  that  there  was  no  election 
at  all  which  would  relieve  Mr.  Wright  from  his  liability  to  be 
placed  on  the  "  B  "  list,  and  that  he  was  properly  placed  there. 

The  summons  must  therefore  be  dismissed.  But  as  the  case 
is  one  of  difficulty,  and  of  considerable  hardship  on  Mr.  Wright, 
there  will  be  no  order  as  to  costs. 

Solicitors  :  Messrs.  Lewis,  Munns,  &  Longden ;  Mr.  Henry 
Harris. 


354 


EQUITY  CASES. 


[L.  E. 


C.  J.  B. 


1871 


Ex  parte  UNION  BANK  OF  MANCHESTER. 
In  re  JACKSON. 


May  9,  22,  29.  Bankruptcy  Act,  1869,  s.  15,  subs.  5 — Things  in  Action — Shares  in  Joint  Stock 
Gas  Company — Equitable  Mortgage — True  Owner — Order  and  Disposition — 
Notice. 


Shares  in  a  company  are  not  things  in  action  within  sect.  15,  sub-sect.  5 
of  the  Bankruptcy  Act,  1869. 

A  debtor,  a  trader,  deposited  with  a  bank  the  certificates  of  five  shares  in  a 
gas  company  to  secure  the  balance  of  his  account  current.  The  bank  gave 
no  notice  to  the  company  of  the  deposit  thus  made.  The  debtor  became 
bankrupt,  and  the  Registrar,  acting  for  the  County  Court  Judge,  ordered  the 
bank  to  deliver  up  the  shares  to  the  trustee  : — 

Held,  that  the  bank  was  the  true  owner  of  the  shares  to  the  extent  of  the 
mortgage,  and  that  the  order  had  been  properly  made. 


1HIS  was  an  appeal  from  an  order  made  on  the  12th  of  April  by 
the  Registrar  of  the  County  Court  at  Crewe,  acting  for  the  Judge 
of  that  Court,  whereby  the  Appellants,  the  Union  Bank  of  Man- 
chester, Limited,  were  ordered  to  deliver  up  to  the  trustee  of  the 
bankrupt's  estate  the  certificates  of  five  shares  in  the  Middlewich 
Gaslight  and  Coke  Company,  incorporated  under  7  &  8  Vict.  c.  110. 

The  facts  were  as  follows: — Jackson,  a  trader,  being  the  owner 
of  five  shares  in  the  above-named  company,  deposited  in  the 
month  of  June,  1868,  the  certificates  of  those  shares  with  the 
Appellants,  the  Union  Bank  of  Manchester,  to  secure  the  balance 
of  his  account  current. 

Jackson  afterwards  became  bankrupt. 

The  bank  gave  no  notice  to  the  company  of  the  deposit  thus 
made  till  after  the  adjudication  of  bankruptcy,  and  the  shares  at 
the  time  of  the  Petition  and  adjudication  stood  in  the  company's 
share  register  in  the  name  of  the  bankrupt. 

The  Registrar  ordered  the  bank  to  deliver  up  the  certificates  to 
the  trustee.    The  bank  appealed  against  this  order. 

Mr.  Bobson,  for  the  Appellants : — 

Are  the  shares  in  question  things  in  action  or  personal  goods 
and  chattels  ?    In  Byall  v.  Bowles  (1),  Lord  Hardwick  held  that 
(1)  1  Yes.  Sen.  348,  370;  1  Atk.  165,  181. 
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In  re 
Jackson. 


eh oses  in  action  were  goods  and  chattels  within  the  statute  of  Jas.  1,  C.  J.  B. 
c.  19,  ss.  10,  11.  1871 

The  right  of  a  partner  in  a  partnership  is  a  chose  in  action,  Ex  parte 

enforceable  by  a  bill  in  equity :  Darby  v.  Darby  (1) ;  Small  v.  bYnk°of 

Oudley  (2).  Manchester. 

In  what  way  does  a  shareholder  in  a  company  differ  from  a 
partner  ? 

In  Humble  v.  Mitchell  (3),  Lord  Denman  said  shares  in  a  joint 
stock  company  are  mere  choses  in  action. 

Stock,  as  being  a  chose  in  action,  is  not  liable  to  be  taken  in 
execution  :  Dundas  v.  Dutens  (4). 

The  Chief  Judge  requested  Counsel  for  the  trustee  to  satisfy 
him  that  the  mortgagee  in  this  case  was  the  true  owner  within 
the  meaning  of  sect.  15,  sub-sect.  5  of  the  Bankruptcy  Act,  1869. 

Mr.  De  Gex,  Q.C.,  and  Mr.  Reed,  for  the  trustee : — 

The  equitable  mortgagee  is  the  true  owner  within  the  meaning 
of  this  sub-section.  A  deposit  by  way  of  equitable  mortgage  is  as 
much  a  mortgage  as  if  it  were  an  assignment ;  a  deposit  of  title- 
deeds  is  as  good  a  mortgage  as  can  be  made. 

In  the  case  of  an  equitable  mortgage  of  shares,  if  the  mortgagee 
does  not  give  notice,  he  is  the  true  owner  to  the  extent  of  his  mort- 
gage ;  but  the  shares  are  in  the  order  and  disposition  of  the  bank- 
rupt :  Ex  parte  Vallance  (5) ;  Ex  parte  Harrison  (6) ;  Ex  parte 
Richardson  (7)  ;  Edwards  v.  Martin  (8) ;  Ex  parte  Bolton  (9) ; 
Ex  parte  Stewart  (10). 

If  an  assignee  in  bankruptcy  is  assignee  for  value,  the  case  is 
within  Dearie  v.  Hall  (11)  and  Loveridge  v.  Cooper  (12) ;  and  we 
are  entitled  either  under  Dearie  v.  Hall  or  the  reputed  ownership 
clause. 

In  case  the  question  of  reputed  ownership  arises,  the  question 
is,  are  shares  in  a  public  company  choses  in  action  within  the 
meaning  of  sect.  15,  sub-sect.  5  of  the  Bankruptcy  Act,  1869  ? 

(1)  3  Drew.  495,  503.  (7)  3  Deac.  496. 

(2)  2  P.  Wms.  427.  (8)  Law  Rep.  1  Eq.  121. 

(3)  11  A.  &  E.  205,  208.  (9)  1  De  G.  &  J.  163. 

(4)  1  Ves.  196.  (10)  11  L.  T.  (N.S.)  554. 

(5)  3  Mont.  &  A.  224.  (11)  3  Euss.  1. 

(6)  Ibid.  506,  (12)  Ibid.  30. 
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C.  J.  B.  In  the  case  of  Humble  v.  Mitchell  (1),  the  remark  that  shares  in 

1871  a  joint  stock  company  were  mere  choses  in  action  was  only  a 

Ex  parte  dictum  of  Lord  Denman's. 

-pYI!!?^  The  definition  of  the  term  "  choses  in  action  "  is  found  in  Termes 

X>ANK  OF 

Manchester  ftG  la  Leyf  Kerrs  Blackstone  (2) ;  Williams  on  Executors  (3)  ;  Wil- 
Jackson.    ^'ams  on  Personal  Property  (4) ;  Lindley  on  Partnership  (5) :  The 

  Trustee  Act,  1850  (13  &  14  Vict.  c.  60,  ss.  22,  23,  31,  35,  46)  ;  The 

Bills  of  Sale  Act,  1854  (17  &  18  Vict.  c.  36,  s.  7) ;  and  the  Bank- 
ruptcy Act,  1869,  s.  22.  Shares  tranferable  or  assignable  are  not 
choses  in  action. 

The  real  question  is,  to  whom  does  the  property  belong.  Who 
is  the  real  owner,  and  who  is  the  apparent  owner  ? 

If  the  depositee  is  not  the  real  owner,  the  bankrupt  must  be 
the  real  owner ;  and  in  that  case,  by  sect.  15,  interpreted  by  aid 
of  sect.  4,  the  shares  are  property  vested  in  the  bankrupt  at  the 
commencement  of  the  bankruptcy,  and  by  sect.  22  the  stock  is 
vested  in  the  trustee  to  the  same  extent  as  in  the  bankrupt 
previously  to  the  bankruptcy. 

The  title  of  the  trustee  to  property  vested  in  the  bankrupt  at 
the  date  of  adjudication,  may  be  affected  by  outstanding  interests ; 
but  can  only  be  so  affected  if  notice  has  been  given  of  such  interests 
to  the  proper  parties. 

The  trustee  is  purchaser  for  value,  and  so  takes  precedence  over 
a  mortgagee  who  has  not  given  notice  of  his  security.  The 
object  of  the  Act  was  to  put  questions  of  title  to  property  on  an 
intelligible  basis. 

Mr.  Bobson,  in  reply : — 

The  trustee  takes  the  same  rights  as  the  bankrupt,  and  is  subject 
to  the  same  equities.  There  is  a  material  difference  between  the 
assignee  in  bankruptcy  and  the  assignee  for  value  :  In  re  Barrs 
Trusts (6) ;  In  re  Atkinsons  Trusts  (7) ;  Mitford  v.  Mitford  (8).  In 
no  way  does  the  present  Act  give  him  a  better  title. 

The  object  of  the  Legislature  was,  by  the  Bankruptcy  Act,  1869, 

(1)  11  A.  &  E.  205,  208.  (5)  Vol.  i.  p.  663. 

(2)  Vol.  ii.  p.  403.  (6)  4  K.  &  J.  219. 

(3)  6th  Ed.  p.  738.  (7)  2  D.  M.  &  G.  140. 

(4)  7th  Ed.  p.  198.  (8)  9  Ves.  87. 
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to  make  a  change  in  the  law  with  reference  to  the  doctrine  of    C.  J.  B. 
reputed  ownership,  and  to  confine  its  effect  to  visible  property,  and  1871 
to  what  gives  a  spurious  credit,  and  so  to  overrule  Rijall  v.  Roivle  (1),    ex  parte 
which  carried  the  question  of  reputed  ownership  too  far.  Bank  of 

Manchester. 

Sib  James  Bacon-,  C.J. : 

The  "  order  and  disposition  "  clause  has  been  frequently  objected 
to  and  reprobated,  yet  from  the  commencement  of  bankruptcy 
law  it  has  been  maintained  as  a  principle  that  property  suffered 
to  remain  in  the  visible  possession  of  the  bankrupt  is  divisible 
among  his  creditors,  and  so  the  law  is  now.  I  had  at  first  doubts 
whether  the  equitable  mortgagee  in  this  case  was  the  true  owner ; 
but  my  doubts  have  been  removed  by  the  series  of  decisions  quoted 
by  Mr.  De  Gex,  in  which  the  mortgagee  has  been  held  to  be  the 
true  owner. 

In  order,  however,  to  have  perfected  his  title  against  the  trustee, 
the  mortgagee  ought  to  have  given  notice  to  the  company.  No 
such  notice  was  given  ;  but  it  has  been  argued  that  the  trustee 
cannot  stand  in  a  better  position  than  the  bankrupt  would  have 
been  in  if  he  had  not  become  bankrupt.  This  is  not  the  case,  as 
the  statute  confers  upon  the  trustee  a  different  title  altogether. 
Mitford  v.  Mitford  (2),  referred  to  by  Mr.  Robson,  does  not  apply, 
and  has  nothing  to  do  with  the  order  and  disposition  clause,  under 
which  the  trustee  claims.  Ex  parte  Stewart  (3)  establishes  that 
a  deposit  makes  an  equitable  mortgage,  but  that  notice  is  necessary 
to  take  it  out  of  the  order  and  disposition  clause ;  in  that  case 
notice  had  been  given,  and  therefore  the  title  of  the  mortgagee 
prevailed. 

The  next  question  is,  are  shares  in  this  joint  stock  company 
things  in  action  within  the  meaning  of  sect.  15,  sub-sect.  5  of  the 
Bankruptcy  Act,  1869.  If  the  intention  of  the  framers  of  the  Act 
was  to  exclude  from  the  operation  of  this  sub-section  everything 
incapable  of  manual  delivery,  other  and  clearer  terms  would  have 
been  used.  So  large  a  change  in  the  law  should  not  have  been 
made  in  so  small  a  compass.  No  action  need  be  brought  in  respect 
of  these  shares.   The  owner's  title  depends  upon  the  register.  He 

(1)  1  Ves.  Sen.  348,  370 ;  1  Atk.  (2)  9  Ves.  87. 

165, 181.  (3)  11  L.  T.  (N.S.)  554.  1 
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C.  J.  B.    is  competent  to  sell,  part  with,  bequeath,  or  give  them  away,  as- 
1871       part  of  his  estate.    They  are  not  things  in  action  at  all,  but  are 
Ex  parte    as  much  the  bankrupt's  property  as  if  they  had  been  freehold/ 
b^nk  of    estate.    The  22nd  section  of  the  Bankruptcy  Act,  1869,  is  not 
Manchester,  conclusive,  but  worthy  of  observation  in  the  interpretation  of  the 
Jackson     term  "  things  in  action."    I  wish  it  to  be  understood  that  I  decide- 

  nothing  but  that  the  shares  in  question  are  not  things  in  action 

within  the  meaning  of  sect.  15,  sub-sect.  5  of  the  Bankruptcy  Act, . 
1869.    I  make  no  order  as  to  costs. 
Appeal  dismissed  without  costs. 

Solicitors:  Messrs.  C.  &  C.  R.  Cuff,  agents  for  Mr.  Cheshire, 
Northiuich;  Messrs.  Milne,  Riddle,  &  Mellor,  agents  for  Mr.  John 
H.  Cooke,  Middlewich. 


C.  J.  B.  Ex  parte  BLACKBUBN. 

187!  In  re  CHEESEBBOUGH. 


June  19,  26. 


Bankruptcy  Act,  1869,  s.  92— Fraudulent  Preference — Payee  receiving  in 

good  faith. 

Payment  a  few  days  before  stopping  payment,  and  less  than  three  months- 
before  bankruptcy,  by  an  agent  to  his  principal  of  a  sum  of  money  payable  in 
the  ordinary  course  of  business,  without  any  intention  to  prefer  such  creditor 
being  proved : — 

Held,  not  a  fraudulent  preference  within  the  meaning  of  the  92nd  section 
of  the  Bankruptcy  Act,  1869. 

A  creditor  receiving  payment  of  a  sum  due  to  him  without  any  knowledge 
of  the  insolvent  condition  of  the  debtor's  affairs,  is  within  the  exception  con- 
tained in  the  last  part  of  the  same  section. 

ThIS  was  an  appeal  by  the  trustee  against  an  order  made  on  the 
9th  of  May  last,  by  the  County  Court  Judge  at  Bradford,  dismissing 
a  motion  by  which  the  trustee  sought  to  have  it  declared  that  a 
payment  of  £912  8s.  4.d.,  made  on  the  16th  of  August,  1870,  by 
the  bankrupts  to  Thomas  P.  Hitchcock,  was  void  on  the  ground  "  of. 
such  payment  being  made  by  the  bankrupts  when  unable  to  pay 
their  debts  as  they  became  due  from  their  own  moneys,  in  favour 
of  the  said  Tliomas  P.  Hitchcock,  with  a  view  of  giving  him  a  pre- 
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Tference  over  the  other  creditors  of  the  said  bankrupts,  within  three 
months  of  the  date  of  the  order  of  adjudication,  and  that  such  pay- 
ment was  fraudulent  and  void  as  against  the  trustee  "  within  the 
meaning  of  the  92nd  section  of  the  Bankruptcy  Act,  1869  (1),  and 
praying  for  an  order  directing  that  such  sum  might  be  repaid  to 
the  trustee  by  the  said  Thomas  P.  Hitchcock. 
The  facts  were  as  follows : — 

The  bankrupts  carried  on  business  in  copartnership  together, 
at  Bradford,  as  woolstaplers,  commission  agents,  and  merchants, 
under  the  firm  of  W.  Cheesebrough  &  Son,  for  many  years  prior 
and  up  to  the  19th  of  August,  1870,  on  which  day  they  stopped 
payment.  A  petition  for  liquidation  by  arrangement  was  imme- 
diately afterwards  presented  by  them,  and  on  the  9th  of  September, 
1S70,  at  a  meeting  of  creditors  held  under  the  petition,  it  was 
Tesolved  that  the  estate  should  be  wound  up  in  bankruptcy,  and 
not  by  arrangement.  A  creditors'  petition  for  adjudication  was 
then  presented,  under  which  they  were,  on  the  loth  of  September,, 
1870,  duly  declared  bankrupts.  The  Eesponclent  Hitchcock  was  a 
wool  merchant  residing  at  Lavenham,  in  Suffolk,  and  had  for  many 
years  been  in  the  habit  of  consigning  wool  to  the  bankrupts,  for 
sale  on  a  del  credere  commission.  Some  time  previously  to  August^ 
1858,  the  bankrupts  had  failed,  and  afterwards  resumed  business ; 
and  on  the  30th  of  August,  1858,  the  bankrupts  wrote  to  Hitchcock 
as  follows : — 

"  Dear  Sir, — You  will  be  aware  that  in  our  former  business  we 
were  accustomed  to  receive,  through  two  indirect  channels,  half= 
bred  hogs  and  down  tegs  collected  in  your  district.  We  have, 
•some  time  ago,  resumed  business  as  commission  agents,  and  from 


C.  J.  B. 
1871 


(1)  Section  92  of  the  Bankruptcy 
Act,  1869,  is  as  follows  :  "Every  con- 
veyance or  transfer  of  property,  or 
charge  thereon  made,  every  payment 
made,  every  obligation  incurred,  and 
every  judicial  proceeding  taken  or  suf- 
fered by  any  person  unable  to  pay  his 
-debts  as  they  become  due  from  his 
own  moneys  in  favour  of  any  creditor, 
or  any  person  in  trust  for  any  creditor, 
with  a  view  of  giving  such  creditor  a 
^preference  over  the  other  creditors, 


shall,  if  the  person  making,  taking, 
paying,  or  suffering  the  same,  become 
bankrupt  within  three  months  after  the 
date  of  making,  taking,  paying,  or  suf- 
fering the  same,  be  deemed  fraudulent 
and  void  as  against  the  trustee  of  the 
bankrupt  appointed  under  this  Act; 
but  this  section  shall  not  affect  the 
rights  of  a  purchaser,  payee,  or  incum- 
brancer in  good  faith  and  for  valuable 
consideration." 


Ex  parte 
Blackburn. 

In  re 
Cheese- 
brough. 
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[  0.  J.  B.    our  old  established  connection  with  the  buyers  in  this  district,  and: 
187i      our  intimate  knowledge  of  the  trade,  we  believe  no  house  is  better 
Mx^arte    aD^e  ^°  serve  their  friends  well  and  make  the  best  prices  current 
Blackburn,  for  your  class  of  wool.    Half-bred  hogs  are  at  present  in  very  good 
Cheese-    demand,  and  the  market  is  thinly  supplied  with  them.  Down  tegs 
brough.     are  ]ess  inquired  for,  and  do  not  sell  as  well  in  proportion.    If  you 
send  us  a  few  sheets  of  such  wool  as  you  may  be  desirous  of  trying 
our  market  with,  you  may  depend  upon  our  best  attention.  Oar 
charge  would  be  7s.  6d.  per  pack  commission ;  and  our  remittances 
would  be  cash  within  fourteen  days,  less  three  months  discount 
for  cash." 

Hitchcock,  soon  after,  consigned  wool  to  the  bankrupts  for  sale 
on  the  terms  of  the  above  letter,  and  continued  to  do  so  until  the 
stoppage  on  the  19th  of  August,  1870,  at  which  time  the  bankrupts- 
had  a  quantity  of  his  wool  on  hand  unsold,  and  which,  after  the 
bankruptcy,  was  treated  as  his  property,  and  returned  to  him,  or 
disposed  of  according  to  his  orders. 

It  appeared,  from  various  letters,  that  the  bankrupts  communi- 
cated with,  and  occasionally  asked  for  and  received  instructions 
from  Hitchcock  as  to  the  prices  at  which  the  consigned  wool  was 
to  be  sold. 

On  the  16th  of  August,  1870,  the  bankrupts  wrote  to  Hitchcock 
as  follows : — 

"Inclosed  we  beg  to  hand  you  cheque  for  £912  8s.  M.  to  the 
credit  of  our  account,  the  receipt  of  which  please  acknowledge  by 
return  of  post." 

7  In  the  last-mentioned  letter  there  was  inclosed  a  cheque  for 
£912  8s.  4:d.,  being  the  balance  of  the  moneys  received  by  the 
bankrupts  on  account  of  wools  sold  by  them  for  Hitchcock,  and 
which  Hitchcock,  as  he  stated  in  his  affidavit,  "  received  from  them 
in  perfect  good  faith,  believing  that  it  had  been  received  by  them  for 
me  as  my  agents  in  the  sale  of  my  wool,  and  that  a  large  part  had 
been  so  received  in  consequence  of  sales  made  in  accordance  with 
the  directions  given  by  me."  In  the  same  letter  there  was  also- 
inclosed  an  account  which  represented  sales  as  made  on  the  11th,, 
18th,  and  23rd  of  May,  and  13th  and  15th  of  August,  and  the  bank- 
rupts took  credit  for  interest  and  commission  upon  the  footing  of 
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the  terms  of  the  letter  of  the  30th  of  August,  1858,  as  applicable    C.  J.  B. 

to  the  dates  of  sales  as  appearing  in  the  account.  1871 

Hitchcock's  affidavit  also  contained  the  following  statements  :  —      Ex  parte 

Blackburn. 

u  I  have  been  informed  since  the  bankruptcy  that  the  sales      in  re 
advised  to  me  on  the  16th  of  August  as  made  the  previous  day  Trough" 

had  really  been  effected  during  the  previous  months  of  May  and   

June,  and  that  the  bankrupts  had  received  bills  of  exchange  for 
the  wool  so'  sold,  and  had  discounted  the  same,  and  made  use  of 
the  proceeds  in  their  business,  and  I  say  that  such  dealings  with 
my  property,  if  they  took  place,  were  wholly  without  my  sanction, 
and  that  I  had  no  knowledge  of  the  receipt  of  such  moneys,  and  at 
the  time  I  received  that  account  I  believed  it  to  be  correct  as  to 
dates  and  other  particulars.  1  had  no  occasion  to  suspect  the 
contrary.  I  had  no  knowledge  of  the  position  of  the  bank- 
rupts at  the  time  I  received  the  cheque  in  question,  and  I  believed 
them  to  be  highly  respectable  and  responsible  men ;  and,  relying 
on  their  integrity,  I  intrusted  them  with  my  wool  to  sell  for  me, 
and  I  received  the  cheque  for  £912  8s.  4d.  in  perfect  good  faith,  as 
being  the  proceeds  of  part  of  the  wool  I  had  intrusted  to  them  to 
sell  for  me.  At  the  time  I  received  this  cheque  for  £912  8s.  4<#. 
I  had  no  immediate  necessity  for  sending  more  wool  for  sale,  but  I 
had  a  large  quantity  of  wool  remaining  in  the  hands  of  the  bank- 
rupts as  my  agents,  and  I  should  have  left  the  same  with  them  for 
sale  if  it  had  not  been  for  their  stopping  a  few  days  afterwards." 

It  was  urged  on  the  part  of  the  Appellant  that,  by  the  usage  of 
the  Bradford  market,  where  the  factor  is  intrusted  to  sell  on  a 
del  credere  commission,  the  proceeds  of  the  goods,  when  sold,  be- 
come the  property  of  the  factor,  although  the  goods,  as  long  as  they 
remain  in  specie,  are  the  property  of  the  consignor,  an  d  affidavits 
were  filed  in  support  and  against  this  alleged  custom. 

Mr.  Be  Gex,  Q.C.,  and  Mr.  'Robertson  Griffiths,  for  the  Appellant : — 

Prima  facie,  this  payment  was  a  fraudulent  preference,  as  it 
was  made  by  the  bankrupts  when  their  affairs  were  in  a  hopelessly 
insolvent  condition.  The  learned  Judge  thought  that  on  two 
grounds  the  payment  must  be  supported :  first,  that  the  relation 
of  principal  and  factor  was  established  between  Hitchcock  and  the 
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Ex  parte 
Blackburn. 

In  re 
Cheese- 

BKOUGH. 


bankrupts ;  secondly,  that  the  bankrupts  did  not  think  that  they 
were  hopelessly  insolvent.  As  to  the  first  objection,  the  evidence 
shews  that  the  factor  treated  the  wool  as  his  own,  that  he  paid  the 
money  received  on  the  sale  of  it  into  his  own  account,  and  Ex  parte 
White  (1)  shews  that  in  transactions  similar  to  this  the  so-called 
factor  is  in  reality  a  purchaser  from  bis  consignor.  The  custom 
of  the  Bradford  market  shews  that  a  wool  factor  always  treated 
the  money  received  from  the  sale  of  wool  as  his  own.  If  the 
factor  is  paid  by  a  bill,  he  discounts  the  same,  which  he  would  not 
be  at  liberty  to  do  if  he  was  merely  a  factor.  If  the  relation  of 
trustee  and  cestui  que  trust  did  exist,  none  of  the  moneys  can  be 
traced,  and  a  debt  arising  from  a  breach  of  trust  is  on  the  same 
footing  as  any  other  debt  under  the  bankruptcy  law :  Wilson  v. 
Balfour  (2). 

As  to  the  second  objection,  it  is  immaterial  whether  the  pay- 
ment was  made  in  contemplation  of  bankruptcy  or  not,  as  by 
sect.  92  of  the  Bankruptcy  Act,  1869,  it  is  enacted  that  the  payment 
shall  be  deemed  fraudulent  and  void  as  against  the  trustee  if 
bankruptcy  occur  within  three  months :  Bobson  on  Bankruptcy  (3). 
If,  however,  it  is  still  necessary  to  consider  whether  or  not  it  was 
made  in  contemplation  of  bankruptcy,  we  must  be  guided  by  the 
principles  of  the  old  law,  by  which  this  payment  would  clearly  be 


considered  as  being  so  made :  Nunes  v.  Carter  (4) ;  Gibson  v. 
Boutts  (5) ;  Aldred  v.  Constable  (6) ;  Marshall  v.  Lamb  (7).  If  the 
exception  at  the  end  of  the  92nd  section  is  to  be  construed  in 
its  widest  meaning,  such  a  thing  as  a  fraudulent  preference,  as  for- 
merly known,  could  hardly  exist.  Nearly  every  payee  is  ignorant 
of  the  state  of  his  debtor's  affairs,  and  the  words  "  in  good  faith " 
must  be  extended  to  the  payer,  and  "valuable  consideration"  must 
be  taken  to  mean  present  and  not  past  consideration,  which  would 
be  available  to  the  other  creditors. 


]\tr.  Little,  Q.C.,  and  Mr.  Winslow,  for  the  Kespondent,  were  not 
called  upon. 

(1)  Law  Eep.  G  Oh.  397.  (4)  Law  Eep.  1  P.  C.  342. 

(2)  2  Camp.  579.  (5)  3  Scott,  229. 

(3)  Page  118.  (6)  4  Q.  B.  674. 

(7)  5  Q.B.115. 
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BROUGH. 


Sir  James  Bacon,  C.J.,  after  stating  the  nature  of  the  applica-  c.  J.  B. 
tion,  and  the  decision  of  the  County  Court  Judge,  continued  : —  1871 

Although  the  Bankrujptcy  Act,  1869,  is  the  first  statute  which  Ex  parte 
contains  an  express  and  direct  enactment  upon  the  subject  which  Jn  re 
has  long  been  known  and  called  and  dealt  with  by  the  name  of  Cheese 
"fraudulent  preference,"  and  although  that  statute  lays  down 
the  law  in  phrases  not  used  in  the  preceding  statutes,  I  have  no 
reason  to  think  it  introduces  in  effect  any  new  principle  appli- 
cable to  the  subject.  Before  that  Act  it  was  necessary,  in  order 
to  constitute  fraudulent  preference,  that  two  things  should  concur 
— the  payment  must  have  been  voluntary  on  the  part  of  the  cre- 
ditor, and  it  must  have  been  in  contemplation  of  bankruptcy. 
With  respect  to  the  first  of  these  conditions,  the  current  of  the 
more  recent  decisions  had  established  that  an  earnest  request 
by  a  creditor,  although  not  accompanied  by  a  threat  or  remon- 
strance or  very  positive  demand,  would  be  enough  to  deprive  the 
payment  of  that  voluntary  character  which  would  tend  to  make 
it  impeachable ;  and  with  regard  to  the  second,  that  where  a  man 
was  in  such  a  hopeless  state  of  insolvency  as  that  it  was  impossible 
for  him  to  satisfy  his  creditors  or  to  carry  on  his  business,  he  must  be 
held  to  have  contemplated  bankruptcy ;  and  upon  these  principles 
it  was  that  juries,  before  whom  such  questions  commonly  arose, 
were  directed  by  the  Judges  to  consider  whether,  upon  the  facts 
proved,  the  just  inference  was  that  a  fraudulent  preference  had 
been  made  or  intended  by  the  debtor.  There  are  very  numerous 
cases  in  which  the  question  has  been  raised,  and  the  circumstances 
have  been  various,  and  frequently  complicated  and  nice  ;  but  in  all  of 
them  the  principles  I  have  adverted  to  have  regulated  the  decisions. 

It  has,  however,  never,  that  I  know  of,  been  suggested  that  a 
payment  in  the  ordinary  course  of  trade,  the  honouring  bills  of  ex- 
change presented  at  their  maturity,  or  the  payment  of  debts  which 
had  become  due  in  the  usual  and  customary  manner,  or  payments 
made  in  fulfilment  of  a  contract  or  engagement  to  pay  in  a  par- 
ticular manner  or  at  a  particular  time,  were  open  to  any  objection 
on  the  ground  of  their  being  voluntary,  even  although  they  were 
made  without  any  express  demand  by  the  creditor,  unless,  indeed, 
the  creditor  had  at  the  time  notice  of  an  act  of  bankruptcy  com- 
mitted by  the  debtor.    To  hold  otherwise  would  be  to  embarrass 
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0.  J.  B.     and  impede  the  most  ordinary  every-day  transactions  of  commerce, 
1871       and  to  make  it  impossible  for  creditors  to  know  when  the  payments 
Exparte    received  by  them  in  good  faith  and  in  common  course  could  be 
Blackburn,  maintained  by  them  or  not. 
Cheese-        ^  ^s>  however,  necessary  to  consider  the  express  provisions  of  the 
Bankruptcy  Act,  1869.     The  92nd  section  provides  that  every 
payment  made  by  any  person  unable  to  pay  his  debts  as  they 
become  clue  from  his  own  moneys  in  favour  of  any  creditor,  with  a 
view  of  giving  such  creditor  a  preference  over  the  other  creditors 
within  three  months  of  the  person  so  paying  becoming  bankrupt, 
shall  be  deemed  fraudulent  and  void  as  against  the  trustee  in 
bankruptcy. 

If  the  clause  stopped  there,  it  no  doubt  gets  rid  of  any  question 
which  can  be  raised  respecting  the  "  contemplation  of  bankruptcy," 
the  solution  of  which  had  sometimes  created  considerable  difficulty. 
The  only  condition  prescribed  by  the  statute  in  this  respect  is,  that 
the  debtor  be  "  unable  to  pay  his  debts  as  they  become  due  from 
his  own  moneys,"  and  this,  be  it  observed,  is  applicable  to  debtors 
generally,  whether  in  trade  or  not.  But,  then,  it  adds  another 
qualification  or  condition,  which  is  the  very  life  and  essence  of  the 
enactment,  the  payment  so  made  must,  in  order  to  be  void,  be 
made  "  in  favour  of  any  creditor  with  a  view  of  giving  such  cre- 
ditor a  preference  over  the  other  creditors."  So  that  unless  it 
can  be  made  clearly  apparent,  and  to  the  satisfaction  of  the  Court 
which  has  to  decide,  that  the  debtor's  sole  motive  was  to  prefer  the 
creditor  paid  to  the  other  creditors,  the  payment  cannot  be  im- 
peached, even  although  it  be  obviously  in  favour  of  a  creditor. 
The  act  of  the  debtor  is  alone  to  be  considered — the  object  and  pur- 
pose for  which  the  payment  is  made  can  alone  be  inquired  into — 
and  although  it  is  perfectly  legitimate,  and  in  all  cases  requisite, 
that  all  the  attending  circumstances  should  be  carefully  investi- 
gated, yet  if  the  act  done  can  be  properly  referred  to  some  other 
motive  or  reason  than  that  of  giving  the  creditor  paid  a  preference 
over  the  other  creditors,  then  I  conceive  neither  the  statute,  nor 
any  principle  of  law  or  policy,  will  justify  a  Court  of  Law  in  holding 
that  the  payment  is  fraudulent  or  void.  And  that  this  must  be  so 
is,  in  my  judgment,  rendered  still  more  plain  from  the  subsequent 
provision  in  the  same  clause ;  for  the  first  part  of  the  section  having 
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dealt  only  with  the  act  and  motive  of  the  debtor,  it  is  provided     0.  J.  B. 
that  the  enactment  making  void  the  payment  "  shall  not  affect  1871 
the  rights  of  a  payee  in  good  faith  and  for  valuable  consideration,"  parte 
a  provision  which  was  obviously  just,  and  not  more  just  than  Bl^kbur1 
necessary,  in  order  to  avoid  the  inconveniences  which  would  arise  Cheese- 
in  the  commercial  world,  and  even  beyond  its  pale,  if  persons  BRQUGH- 
receiving  payment  of  their  just  demands  received  such  payment  at 
the  risk  of  having  to  refund  it  in  consequence  of  the  improper 
motive  actuating  their  debtor,  but  of  which  motive  they  had  no 
cognizance,  and  in  which  they  had  in  no  degree  participated. 

The  suggestion  of  a  local  custom  at  Bradford,  by  which  the 
wool  broker  became  the  principal,  and  was  entitled  to  sell  the  wool 
as  his  own,  to  deal  with  the  proceeds  as  his  own,  and  so  to  free 
himself  from  the  contract  upon  the  faith  of  which  he  had  been 
intrusted  by  the  consignee  with  the  goods,  in  my  opinion  wholly 
fails  of  proof  as  a  binding  custom.  But  if  the  custom  had  been 
established,  it  would  not  have  affected  the  question ;  for  the 
Appellant  does  not  dispute  that  in  the  course  of  the  dealing  the 
bankrupts  became  indebted  to  Mr.  Hitchcock  in  that  amount 
which  they  paid  him  on  the  16th  of  August ;  and  I  agree  with  the 
learned  Judge  that  the  case  of  Ex  parte  White  (1),  lately  decided 
by  the  Lords  Justices,  and  now  under  appeal  to  the  House  of  Lords, 
has  no  application  whatever  to  the  case  now  under  discussion.  All 
that  their  Lordships  decided  in  that  case  was,  that  Nevill  was 
debtor  to  Towle  for  the  goods  which  had  been  consigned  to  him  for 
sale,  and,  as  a  consequence,  that  Towle  could  not  claim  as  a  creditor 
against  the  firm  of  J ourdan  &  Co.,  into  whose  hands  the  proceeds 
of  the  goods  sold  by  Nevill  had  been  paid.  No  such  question 
arises  here ;  but  the  only  contention  on  the  part  of  the  Appellant  is, 
that  the  bankrupts,  the  sole  debtors  to  Hitchcock,  have  made  a  pay- 
ment in  respect  of  that  debt,  which  the  statute  declares  to  be  fraudu- 
lent and  void.    The  appeal  must,  therefore,  be  dismissed  with  costs. 

Solicitors  for  the  Appellant :  Messrs.  Flower  &  Nussey,  agents 
for  Messrs.  Wood  &  Killick,  Bradford. 

Solicitors  for  the  [Respondent :  Messrs.  Harper,  Broad,  &  Bait- 
cock,  for  Tyrer,  Smith,  &  Kenion,  Liverpool. 

(1)  Law  Rep.  6  Ch.  397.  ' 
Vol.  XII.  2  1  2 
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M.  k.  COUSENS  v.  KOSE. 

Grant — Bight  of  Way —  Construction — Bight  for  Person  to  use  Boadway — 
March  17  20,       Footway — Way  for  Horses  and  Carriages — Pleading — Multifariousness. 
21 ;  April  I'd. 

  By  a  lease  a  demise  was  made  of  a  dry  dock  described  as  bounded  on  the 

west  by  a  roadway  or  passage  running  between  the  dock  and  certain  newly- 
erected  warehouses,  together  with  free  liberty  and  right  of  way  for  the  lessee, 
his  workmen  and  servants,  and  all  other  persons  and  person,  by  his  authority 
or  permission,  from  time  to  time,  and  at  all  times  thereafter  during  the  con- 
tinuance of  the  demise,  in,  by,  through,  and  over  the  said  roadway,  lying  to 
the  west  of  the  demised  premises,  jointly  with  the  lessor  and  his  tenants. 

Between  the  dock  and  the  warehouses  was  a  strip  of  land  of  twenty-three 
feet  in  breadth.  At  the  date  of  the  lease  that  part  of  the  strip,  fourteen  feet 
in  breadth,  which  lay  nearest  to  the  warehouses,  was  paved,  and  there  was  at 
the  extremity  of  the  pavement  a  strong  curb  three  inches  high.  On  this 
curb  a  strong  fence  was  erected  either  before  or  soon  after  the  date  of  the 
lease : — 

Held,  that  the  right  of  way  conferred  by  the  lease  extended  over  the  whole 
strip,  and  not  merely  to  the  portion  of  it  adjacent  to  the  dock ;  but  that  it 
was  confined  to  foot-passengers. 

A  bill  against  a  person  who  has  agreed  to  grant  a  lease  to  the  Plaintiff, 
and  against  a  tenant  of  the  intended  lessor,  claiming  under  a  lease  prior  to  the 
agreement,  praying  for  specific  performance  of  the  agreement  by  the  lessor 
for  a  lease,  and  for  an  injunction  to  restrain  the  tenant  from  exercising  rights 
over  the  land  agreed  to  be  leased,  contrary  to  the  terms  of  the  agreement,  is 
multifarious. 

An  objection  for  multifariousness  ought  to  be  taken  by  demurrer  ;  it  is  too 
late  to  raise  such  an  objection  at  the  hearing. 

By  an  indenture,  dated  the  7th  of  October,  1859,  certain  here- 
ditaments at  Wajpping  were  demised  to  Charles  Winn  for  a  term 
of  ninety-nine  years,  from  the  29th  of  September,  1859.  The 
hereditaments  so  demised  were  bounded  on  the  north  by  High 
Street,  Wajoping,  and  on  the  south  by  the  river  Thames,  and  com- 
prised a  dry  dock,  known  as  Gun  Doch,  and  two  pieces  of  land  on 
the  east  and  west  sides  of  it.  The  plot  of  land  on  the  west  side 
was  of  considerable  dimensions,  and  at  the  date  of  the  lease  Winn 
was  engaged  in  erecting  warehouses  thereon.  Between  the  east 
wall  of  these  warehouses  and  the  west  wall  of  the  dock  lay  a  strip 
of  land  150  feet  in  length  and  twenty-three  in  breadth,  or  there- 
abouts. In  January,  1860,  Winn  caused  part  of  this  strip,  fourteen 
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feet  broad,  and  adjacent  to  the  warehouses,  to  be  paved.    He  also      M.  R, 
caused  a  strong  curb  three  inches  in  height  to  be  placed  at  the  1871 
easternmost  extremity  of  such  pavement.    Some  time  in  the  year  Cousens 
1860,  but  at  what  precise  date  did  not  appear,  Winn  erected  on  rose 

this  curb  a  strong  wooden  fence  six  feet  high,  having  a  doorway   

about  two  and  a  half  feet  in  width  at  the  south  end  thereof,  but  no 
other  opening.  The  part  of  the  property  thus  partitioned  off,  in- 
cluding the  warehouses  and  the  fourteen  feet  pavement,  became 
known  by  the  name  of  Gun  Wharf,  and  in  March,  1860,  was  agreed 
to  be  let  to  Messrs.  Samuel  Page  &  Son. 

By  an  indenture  dated  the  7th  of  March,  1860,  Winn  demised 
to  the  Defendant  William  Rose  and  one  Thomas  Croiuder,  for  a  term 
of  twenty-one  years,  from  the  1st  of  February,  1860,  Gun  Dock, 
with  the  appurtenances,  which  premises  were  therein  described  as 
bounded  on  the  east  as  therein  mentioned,  on  the  west  "  by  a  road- 
way or  passage  running  between  Gun  Bock  aforesaid  and  certain 
newly-erected  warehouses  lately  built  by  the  said  Charles  Winn, 
and  let,  or  about  to  be  let,  by  him  to  Messrs.  Samuel  Page  &  Son," 
on  the  north  by  High  Street,  Wapping,  and  on  the  south  by  the  river 
Thames  (w7hich  premises  were  delineated  in  a  plan  drawn  in  the 
margin  of  the  indenture),  "  together  with  the  free  liberty  and  right 
of  way  and  passage,  and  of  ingress,  egress,  and  regress  to  and  for 
them  and  him,  their  and  his  workmen  and  servants,  and  all  and 
every  other  persons  and  person,  by  their  or  his  authority  or  permis- 
sion, from  time  to  time,  and  at  all  times  hereafter  during  the  con- 
tinuance of  this  demise,  in,  by,  through,  and  over  the  said  roadway 
and  passage  lying  to  the  west  of  the  said  premises  hereby  demised, 
jointly  with  the  said  Charles  Winn,  his  executors,  administrators, 
and  assigns,  and  other  the  tenant  or  tenants,  occupier  or  occupiers, 
of  Gun  Wharf  aforesaid,  his  or  their  agents  or  appointees."  The 
plan  annexed  to  the  lease  did  not  make  any  distinction  between 
the  paved  and  unpaved  portions  of  the  strip  of  land  lying  to  the 
west  of  the  dock.  The  premises  comprised  in  the  lease  afterwards 
became  vested  in  Rose  alone. 

On  the  8th  of  October,  1865,  Winn  entered  into  a  contract  with 
the  Plaintiffs  to  demise  to  them  certain  hereditaments,  including 
the  premises  known  as  Gun  Wharf,  for  a  term  of  twenty-one  years. 
The  property  comprised  in  the  lease  was  delineated  in  a  plan 
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M.  K.     annexed  to  the  contract,  and  included  the  strip  of  pavement  four- 
1871      teen  feet  in  breadth  lying  adjacent  to  the  warehouses. 
Cousens        Winn  died  in  1868.    William  Comer  Scott  and  Thomas  Isaac 
Large,  Defendants  to  this  suit,  were  his  legal  personal  represen- 
  tatives. 

In  June,  1868,  the  Defendant  Rose  pulled  down  part  of  the  fence 
erected  on  the  curb  as  above  mentioned,  and  caused  rubbish  to 
be  deposited  on  the  pavement  adjoining  the  warehouses.  The  bill 
was  thereupon  filed  against  Rose  and  the  representatives  of  Winn, 
praying  that  it  might  be  declared  that  the  Plaintiffs  were  entitled, 
under  the  agreement  of  the  8th  of  October,  1865,  to  the  exclusive 
use  of  the  roadway  partitioned  off  as  aforesaid  for  the  residue  of 
the  term  of  twenty-one  years,  agreed  to  be  granted  thereby ;  that 
the  agreement  might  be  specifically  performed  by  the  Defendants  ; 
and  that  the  Defendants  might  be  decreed  to  remove  the  rubbish 
from  the  roadway,  and  might  be  restrained  from  obstructing  the 
same,  or  interfering  with  the  Plaintiff's  sole  and  exclusive  right 
and  user  thereof,  and  from  removing  the  fence  so  erected  as  afore- 
said ;  and  for  damages. 

The  Defendant  Rose  admitted  that  he  had  no  right  to  deposit 
rubbish  on  the  pavement,  but  justified  the  pulling  down  of  the  fence, 
on  the  ground  (amongst  others  which  are  not  material  for  the  pur- 
poses of  this  report)  that  he  was  entitled,  under  the  lease  of  March, 
1860,  to  a  right  of  way,  with  horses,  carts,  and  carriages,  over  the' 
whole  of  the  strip  of  land  lying  between  the  dock  and  the  ware- 
houses ;  and  he  alleged  that  that  part  of  the  strip  which  lay  between 
the  dock  and  the  curb  (not,  however,  including  the  fence)  was  com- 
prised in  the  demise  to  Crowder  and  himself.  By  his  answer  he 
raised  the  objection  that  the  bill  was  multifarious. 

The  Defendants  Scott  and  Large  stated  that  part  of  the  property 
comprised  in  the  agreement  of  the  8th  of  October,  1865,  was  held  by 
Winn  under  a  lease  containing  a  covenant  not  to  assign  without  the 
consent  in  writing  of  the  lessor ;  that  they  had  not  sanctioned  in 
any  way  the  acts  complained  of  by  the  bill ;  that  they  had  never 
resisted  specific  performance  of  the  agreement,  except  so  far  as 
might  be  contrary  to  the  covenants  by  which  the  representatives 
of  Winn  were  bound ;  and  that  they  were,  and  always  had  been,, 
ready  and  willing  to  grant  a  lease  of  the  property  comprised  in 
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the  agreement,  with  the  consent  of  such  lessor  as  aforesaid,  if  and      M.  R. 
when  the  same  should  be  obtained.  1871 
The  cause  now  came  on  to  be  heard.  Cousens 

17. 

Mr.  Jessel,  Q.C.,  and  Mr.  Locock  Well,  for  the  Plaintiffs  :—  RosE* 

The  Defendants  have  no  right  whatever  to  the  pavement  or 
roadway  adjoining  the  warehouses ;  their  only  right,  whatever  it 
may  be,  is  over  the  strip  nine  feet  wide  lying  between  the  fence 
and  the  dock.  The  roadway  over  which  they  have  a  right  is 
described  as  lying  between  the  dock  and  the  warehouses.  Now 
the  pavement  is  part  of  the  curtilage  of  the  warehouse,  and  would 
pass,  under  a  grant  of  it,  by  the  simple  description  of  "  warehouse  "  : 
Sparrow  v.  Oxford,  Worcester,  and  Wolverhampton  'Railway  Com- 
pany (1) ;  Grosvenor  v.  Hampstead  Junction  Railway  Company  (2). 
Consequently  the  roadway  in  question  is  bounded  by  the  fence, 
not  by  the  wall  of  the  warehouse.  Even  if  the  word  "  warehouses  " 
in  the  lease  is  to  be  taken  as  meaning  the  actual  warehouse,  and 
not  the  fence,  still  the  word  "  between  "  does  not  mean  "  between 
and  up  to  " :  Grantham  Canal  Company  v.  Amlergate,  &c,  Rail- 
way Company  (3) ;  and  therefore  the  roadway  cannot  be  taken  to 
include  that  portion  which  was  fenced  off,  the  words  of  the  demise 
being  satisfied  if  it  extends  only  to  the  strip  of  nine  feet  adjoining 
the  dock. 

At  all  events,  it  is  clear  that  the  right  of  way  is  for  foot-pas- 
sengers only,  and  does  not  extend  to  horses  and  carriages. 

Mr.  Southgate,  Q.C.,  and  Mr.  Renshaw,  for  Rose : — 

We  say  that  the  fence  did  not  exist  at  the  date  of  the  lease ;  but 
assuming  that  it  did,  to  what  roadway  can  the  words  of  the  lease 
be  referred,  except  that  lying  between  the  fence  and  the  ware- 
houses ?  We  have  a  right  of  way  in  common  with  the  occupiers 
of  the  warehouse;  that  is,  if  the  Plaintiff's  theory  be  true,  a 
right  of  way  over  something  which  is  outside  the  premises  of  the 
Defendants. 

Upon  the  construction  of  the  deed,  we  say  that  the  right  extends 
to  user  with  horses  and  carriages.    It  is  a  right  to  use  a  roadway ; 


(1)  2  D.  M.  &  G.  94.  (2)  1  De  Gr.  &  J.  446. 

(3)  21  L.  J.  (Q.B.)  322. 
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we  claim  to  use  it  in  the  ordinary  way  in  which  a  roadway  is  used. 
When  a  right  of  way  is  granted  by  a  deed,  the  grant  is  to  be  con- 
strued in  the  largest  way  possible.  A  grant  of  a  way  to  a  close  is 
a  grant  of  a  way  for  all  purposes  for  which  the  close  can  be  used  : 
Henning  v.  Burnet  (1)  ;  Williams  v.  James  (2).  In  Watts  v.  Kel- 
son (3)  it  was  held  that  a  right  of  way  to  a  wicket-gate  meant  a 
way  for  horses  and  carriages  as  well  as  a  footway.  [On  this  point 
they  also  referred  to  Cowling  v.  Eigginson  (4)  and  Hawkins  v. 
Carbines  (5).]    The  bill  is  multifarious :  Taslcer  v.  Small  (6). 

Sir  B.  Baggallay,  Q.C.,  and  Mr.  Lindley,  for  Scott  and  Large, 

Mr.  Jessel,  in  reply : — 

The  objection  as  to  multifariousness  cannot  be  raised  at  the 
hearing :  Mole  v.  Smith  (7). 

As  to  the  nature  of  the  right  of  way :  this  is  a  grant  of  a  way  to 
a  particular  class  of  persons,  not  of  a  general  right  of  way  to  a 
place,  and  therefore  is  distinguishable  from  all  the  cases  cited  on 
the  other  side.  Now  a  grant  of  a  right  of  way  to  a  person  means 
a  right  of  footway  only,  not  a  right  of  way  with  horses  and  car- 
riages :  Jarman's  Bythewood's  Conveyancing  (8).  You  cannot  ex- 
tend the  right  beyond  the  terms  of  the  grant :  Brunton  v.  Sail  (9).. 
It  is  obvious  here  that  this  is  what  the  parties  meant.  The  object 
of  giving  the  right  of  way  was  to  enable  the  lessees  to  use  the  dock 
effectually ;  and  in  order  properly  to  haul  vessels  into  it  for  pur- 
poses of  repair,  it  was  necessary  that  the  lessees'  workmen  should, 
have  plenty  of  room.  With  a  right  so  limited  the  fence  does  not 
interfere. 


M.  E. 

1871 

COUSBNS 
V. 

Eose. 


April  19.  Lord  Komilly,  M.E.,  delivered  his  judgment,  of 
which  the  material  portions  are  as  follows : —  m 

The  suit,  constituted  in  this  manner,  is  obviously  multifarious,, 
and,  like  most  suits  so  constituted,  is  in  a  most  inconvenient  and 

(1)  8  Ex.  187.  (5)  27  L.  J.  (Ex.)  44. 

(2)  Law  Eep.  2  C.  P.  577.  (6)  3  My.  &  Cr.  63. 

(3)  Ibid.  6  Ch.  166.  (7)  Jac.  490,  494. 

(4)  4  M.  &  W.  245.  (8)  Vol.  iv.  p.  242. 

(9)  1  Q.  B.  792. 
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irregular  frame ;  but  as  objection  has  not  been  taken  to  it  by  way      M.  R. 
of  demurrer,  it  is  too  late  to  do  so  now.    I  may,  therefore,  at  once  1871 
dispose  of  the  case  so  far  as  the  executors  are  concerned.    They,  cotjsem 
on  the  whole,  submit  to  act  as  the  Court  shall  direct.  They  admit  K?v 

the  contract,  and  though  they  raise  some  difficulties  as  to  obtain-   

ing  a  license  from  the  ground  landlord  to  demise  a  portion  of  the 
property  included  in  the  contract  made  by  Winn  with  the  Plain- 
tiffs, they  do  not  resist  specific  performance.  It  is,  I  think,  reason- 
ably clear  that  they  can  obtain  the  consent  of  the  ground  landlord 
for  a  reasonable  sum  of  money,  or  if  they  cannot,  then  the  contract 
must  be  specifically  performed,  with  a  compensation  for  this  omis- 
sion. They  do,  however,  suggest  that  the  including  of  this  piece 
of  land  in  the  contract  was  not  intended ;  but  that  doing  so  was  a 
blunder  and  a  mistake  on  the  part  of  C.  Winn.  Still,  as  regards 
them,  the  suit  must  be  treated  as  an  ordinary  suit  for  specific  per- 
formance, and  if  they  intended  to  object  they  have  not  done  what 
they  might  and  ought  to  have  done  for  that  purpose,  viz.,  have 
demurred  to  the  bill  for  multifariousness ;  and  on  the  whole  they 
seem  to  me  to  give  their  evidence  fairly  and  honestly,  without 
favour  to  either  side.  The  Plaintiffs  cannot,  therefore,  complain 
of  them  or  the  course  they  have  pursued.  Before  filing  the  bill, 
the  Plaintiffs  should  have  tendered  to  Scott  and  Large  the  lease 
of  the  Gun  Wharf,  according  to  the  contract,  subject  to  such  rights 
as  Rose  might  possess.  If  the  Defendants  had  then  declined  to 
execute  the  lease,  or  had  refused  to  attempt  to  obtain  the  con- 
sent of  the  ground  landlord  for  the  little  piece  of  land  included 
in  the  contract,  or  if  they  had  declined  to  include  in  the  lease 
the  strip  of  land  specified  in  the  plan  annexed  to  the  contract, 
I  might,  on  a  bill  being  filed  for  specific  performance  against 
them,  have  compelled  them  to  pay  the  costs  of  it.  But  not  only 
was  this  not  done,  but  no  application  was  even  made  to  them  on 
the  subject,  and  as  the  Plaintiffs  had  been  for  several  years  in 
occupation  of  the  property  demised,  without  asking  for  a  lease, 
the  Defendants  might  well  suppose  that  they  were  content  with 
the  mere  occupation  under  the  agreement,  and  did  not  require 
the  lease.  Such  being  the  case,  I  cannot,  1  think,  refuse  to  give 
them  their  costs  of  this  suit,  assuming,  as  I  do,  that  they  will  now 
take  all  the  necessary  steps  for  enabling  them  to  give  the  Plain- 


372 


EQUITY  CASES. 


[L.  K. 


M.  R.  tiffs  a  proper  lease,  according  to  the  contract,  or,  if  they  cannot, 
1871  allow  compensation  for  such  part  as  they  cannot  demise ;  and  the 
Cousens  decree  as  to  them  will  simply  be  for  specific  performance,  with  a 
Rose.      reference  to  Chambers  to  settle  the  lease  in  case  the  parties  differ. 

  The  case  as  to  the  Defendant  Rose  is  very  different,  and  is  more 

complicated.  The  lease  by  Winn  to  Rose  and  Crowder  unques- 
tionably gives  them  a  right  of  way  over  the  strip  of  land  in  dispute. 
About  this  I  entertain  no  doubt.  I  discard  entirely  the  suggestion 
that  the  words  in  the  lease  to  Rose  and  Crowder  applied  solely  and 
exclusively  to  the  nine  foot  remaining  strip  of  the  piece  of  land  in 
question  by  the  side  of  the  dock.  I  am  clear  that  the  right 
granted  extended  to  the  whole  strip  of  twenty-three  feet  broad. 
Nor  do  I  doubt  that  the  Plaintiffs  had  due  notice  of  this  right  of 
way  when  they  took  the  agreement  for  a  lease.  The  next  ques- 
tion is,  what  was  the  character  of  the  right  of  way  so  granted,  and 
what  privileges  did  it  confer  on  Rose  and  Crowder  ? 

[His  Lordship,  after  referring  to  the  conduct  of  the  parties  in 
the  interval  between  January,  1860,  and  the  filing  of  the  bill,  and 
reading  the  words  of  the  lease  as  set  out  above,  continued : — ] 

The  first  thing  that  strikes  me  on  reading  these  words  is,  that 
whatever  be  the  construction  on  the  question  whether  the  right  of 
way  extends  to  horses  and  carriages,  or  whether  it  is  confined  to 
foot-passengers,  nothing  can  justify  the  conduct  of  the  Defendant 
Rose  in  pulling  down  the  fence.  The  fence  is  admitted  to  be  con- 
structed on  land  not  included  in  the  demise  to  Rose  and  Crowder, 
and  it  is  obvious  that  the  common  law  right  to  build  a  wall  or 
fence  on  his  own  land,  which  belonged  to  Winn,  was  in  no  respect 
abrogated  or  controlled  by  anything  contained  in  this  demise,  and 
it  is  clear  that  this  right  is  conferred  on  the  Plaintiffs. 

It  is  also  clear  that  the  repeated  trespasses  of  Rose  could  not 
create  such  a  right  or  vest  it  in  him,  even  if  they  had  been 
unaccompanied  by  the  repeated  remonstrances  of  Winn.  Still 
less  could  it  justify  the  deposit  of  obstructions  on  the  roadway,  for 
however  short  a  time.  In  the  matter  originally  complained  of, 
therefore,  by  the  Plaintiffs,  viz.,  the  pulling  down  the  fence  and 
the  deposit  of  earth,  I  am  clear  that  the  Defendant  Rose  was  in 
the  wrong.  I  am  also  of  opinion  that  this  grant  is  not  that  of  a 
general  undefined  right  of  way  such  as  existed  in  the  cases  referred 
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to  by  Mr.  Soutligate,  but  that  it  is  a  right  of  way  granted  for  foot-      M.  R. 
passengers  only  and  confined  to  them ;  that  is,  a  right  of  way  1871 
including  the  Defendant  Rose,  including  his  workmen,  and  also  Cousens 
including  any  person  or  persons  he  may  think  fit  to  authorize ;  and  J^B 

all  these  persons  are  to  be  able  to  pass  in,  by,  and  through  this   

passage,  or  fourteen  foot  roadway,  but  no  one  else  and  nothing 
more. 

[His  Lordship  added  that  it  was  clear,  from  certain  correspon- 
dence which  had  taken  place  between  Winn  and  Rose,  that  such  a 
right  of  way  was  in  accordance  with  the  intention  of  the  parties ; 
that  the  suit  had  been  occasioned  by  the  misconduct  or  mistake  of 
the  Defendant  Rose,  and  that  he  must  pay  the  costs  other  than 
those  of  Scott  and  Large,  which  would  be  paid  by  the  Plaintiffs. 
The  decree  would  contain  a  declaration  that,  subject  to  a  right  of 
way  and  passage,  and  of  ingress,  egress,  and  regress  for  the  Defen- 
dant Rose,  following  the  terms  of  the  lease  of  the  7th  of  March, 
1860,  the  Plaintiffs  were  entitled  to  the  sole  and  exclusive  right  of 
way  over  the  roadway  in  the  pleadings  mentioned  for  the  residue 
of  the  term  of  twenty-one  years  therein  mentioned.] 

Solicitors:  Mr.  E.  Wellington  Vallance ;  Mr.  W.  Carpenter; 
Mr.  W,  H.  Haycock, 


SUTTON  v.  WILDEKS. 

Trustee — Loss  of  Trust  Fund — Investment  on  Mortgage — Fraud  of  Solicitor — 

Liability  of  Trustee.  July  3,  12. 

Semite,  a  trustee  is  liable  for  the  loss  of  a  trust  fund  caused  by  his  solicitor 
having  committed  a  fraud  on  the  occasion  of  the  investment  of  the  fund  on 
mortgage. 

Upon  the  occasion  of  the  investment  of  a  trust  fund  on  mortgage,  the 
trustee  employed  the  same  solicitor  as  the  mortgagor.  Subsequently  he 
had  reason  to  suspect  the  sufficiency  of  the  security,  but  took  no  steps  to 
inquire  into  the  matter.  It  afterwards  turned  out  that  the  solicitor  had 
practised  a  fraud  on  the  trustee,  and  that  the  security  was  insufficient : — 

Held,  that  the  trustee  was  liable  for  the  loss  occasioned  to  the  trust  estate. 

In  November,  1833,  James  Sutton  and  James  Clifford  became 
the  trustees  of  the  settlement  made  on  the  marriage  of  Mr.  and 


374 


EQUITY  CASES. 


[L.  E. 


M.  R.     Mrs.  Wilders.    Part  of  the  trust  property  consisted  of  a  sum  of 
1871      £5500.  In  December,  1842,  the  trustees  applied  to  William  Eaton 
Sutton     Mousley,  of  Derby,  solicitor,  to  find  them  a  proper  security  on  which 
Wildeks     ^s  sum  might  be  invested.    Mousley  represented  to  the  trustees 

  that  one  William  Eaton,  of  Soon  (who  was  a  relative  and  client  of 

his),  wished  to  raise  money  on  an  unexceptionable  security,  and 
would  pay  interest  at  the  rate  of  £4  5s.  per  annum.  The  trust 
fund  was  accordingly  advanced  to  William  Eaton  on  the  security 
of  an  indenture  dated  the  20th  of  December,  1842,  whereby  he 
purported  to  convey  certain  hereditaments  to  the  trustees  in  fee 
by  way  of  mortgage.  Mousley  was  the  only  solicitor  employed  in 
the  transaction. 

The  interest  was  regularly  paid  by  William  Eaton  or  Mousley 
down  to  June,  1852  ;  and  Mousley  latterly  represented  that  he  had 
become  the  owner  of  the  equity  of  redemption. 

In  1853  Mousley  died.  Throughout  his  life  he  had  been  in  good 
repute  as  a  solicitor ;  but  on  his  death  it  proved  that  he  was  in- 
solvent, and  had  by  fraudulent  transactions  ruined  many  persons. 

In  particular  it  was  discovered  that  the  hereditaments  comprised 
in  the  mortgage  of  the  20th  of  December,  1842,  were  subject  to  a 
settlement  dated  the  31st  of  March,  1834,  under  which  William 
Eaton  took  only  a  life  interest  in  the  property,  together  with  a 
power  of  raising  thereout  the  sum  of  £2500  for  his  own  benefit. 
The  deed  had  been  altered  after  execution  by  turning  £2500  into 
£5500. 

James  Clifford  died  in  August,  1866 ;  and  a  suit  of  Cullen  v. 
Cullen  had  been  instituted  in  this  Court  for  the  administration  of 
his  estate. 

James  Sutton  died  in  January,  1868  ;  and  the  Plaintiffs  were  his 
legal  personal  representatives. 

William  Eaton  died  in  January,  1869.  The  trust  estate  was 
found  at  his  death  to  have  suffered  considerable  loss  by  reason  of 
the  insufficiency  of  the  security  of  the  20th  of  December,  1842 ; 
and  in  March,  1870,  the  bill  in  this  suit  was  filed  against  the 
cestuis  que  trust  under  the  marriage  settlement  of  Mr.  and  Mrs. 
Wilders  and  the  legal  personal  representatives  of  James  Clifford, 
praying  that  the  trusts  of  the  settlement  might  be  administered 
under  the  direction  of  the  Court,  and  that  proper  directions  might 
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be  given  for  ascertaining  the  rights  and  liabilities  of  all  parties      M.  E. 
with  respect  to  the  sum  of  £5500,  that  new  trustees  might  be  ap-  1871 
pointed,  and  that,  so  far  as  might  be  necessary,  the  Plaintiffs  might  Sutton 
be  at  liberty  to  apply  in  the  suit  of  Cullen  v.  Cullen  to  stay  the  Gilders 

distribution  of  the  estate  of  James  Clifford  until  the  liability  of   

his  estate  in  respect  of  the  sum  of  £5500  should  be  ascertained. 

The  suit  now  came  on  to  be  heard.  A  letter  from  James  Sutton 
to  Mr.  Wilder s,  dated  the  4th  of  February,  1843,  was  put  in 
evidence,  the  material  portion  of  which  was  as  follows : — 

"  Mortgage  on  an  estate  at  Hoon,  which  is  valued  by  Francis 
Bandars,  say — 

"  158a.  2k.  31p.         £397  Is.  lOd.         £12,716  10s. 
"  Interest  on  £5500  at  4£  per  cent. 

"  Mortgage  on  an  estate  at  Windley,  value  by  Francis  Sandars — 
«  76a.  2b.  9p.  £35  10s.  £8365 

"  Interest  on  £4500  at  4 J  per  cent. 

"  I  wrote  to  you  a  few  days  ago  to  say  I  had  received  a  box  of 
deeds  from  Mr.  Moushy.  I  have  run  my  eye  over  them  and  find 
they  contain  mortgages  as  above.  There  are  some  charges  of 
ladies'  annuities  on  the  Hoon  property,  which,  if  not  released,  will 
make  the  security  doubtful ;  indeed,  Sandars'  valuation  is  out  of 
all  character.  However,  I  shall  send  the  deeds  to  be  looked  over 
by  my  attorney,  who  will,  no  doubt,  report  upon  the  title.  The 
original  deeds  are  with  the  mortgage,  so  that  if  the  title  is  good  it 
will  be  all  well.  But  if  there  is  three  £50  [sic]  charged  on  Hoon, 
as  there  appears  to  be,  it  is  a  question  if  it  is  a  security  for  £5500. 

"  Mousley  has  not  performed  his  promise,  I  understood  he  had 
made  you,  of  4^  per  cent.,  but  perhaps  he  may  pay  that  rate  to 
you  so  long  as  in  his  hands." 

It  did  not  appear  that  either  of  the  trustees  took  any  steps  with 
reference  to  the  security  until  after  the  death  of  Mousley. 

Mr.  Jessel,  Q.C.,  and  Mr.  Currey,  for  the  Plantiffs : — 

The  liability  of  the  Plaintiffs  will  probably  be  rested  on  two 
grounds  :  first,  that  they  ought  to  have  employed  a  separate  soli- 
citor on  the  occasion  of  the  investment ;  secondly,  that  they  are 
liable  for  the  fraud  of  their  solicitor. 

As  regards  the  first  point,  there  is  no  rule  that  trustees  must 
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M.  E.      not,  upon  investing  trust  money  upon  mortgage,  employ  the  mort- 
1871       gagor's  solicitor.    Indeed,  to  enforce  such  a  rule  would  put  a  stop 
Sutton     to  the  transaction  of  business  by  country  solicitors,  who  are  con- 
Wilders.    stantly  employed  by  one  set  of  clients  to  find  investments  for  them, 
and  by  another  set  to  procure  loans  for  them. 

As  regards  the  second  point,  the  rule  of  the  Court  is  laid  down 
accurately  in  Lewin  on  Trusts  (1):  "A  trustee  is  called  upon 
to  exert  precisely  the  same  care  and  solicitude  on  behalf  .of  his 
cestui  que  trust  as  he  would  do  for  himself ;  but  greater  measure 
than  this  a  Court  of  Equity  does  not  exact:"  Jones  v.  Lewis  (2) ; 
Johnson  v.  Neivton  (3).  Here  the  trustees  employed  a  solicitor  who 
was  of  the  highest  standing ;  he  committed  a  fraud  on  them  ;  that 
was  not  an  act  within  the  scope  of  his  authority,  and  the  trustees 
cannot  be  liable.  It  is  quite  a  different  case  when  the  question 
is  simply  one  of  negligence :  there  the  trustees  may  be  liable. 
Here  they  took  all  the  precautions  which  a  person  would  ordinarily 
take  in  dealing  with  his  own  property,  and  they  ought  not  to  be 
held  liable. 

The  only  case  which  seems  to  be  adverse  to  us  is  Bostoch  v. 
Floyer  (4).  The  trustee  there  handed  the  money  to  his  solicitor ; 
the  solicitor  misapplied  it ;  but,  nevertheless,  the  trustee  must  be 
liable,  for  he  could  not  shew  a  good  discharge  for  it. 

As  regards  the  representatives  of  Clifford,  they  have  been  pro- 
perly made  parties  to  the  suit :  Birks  v.  Micklethwait  (5). 

Mr.  Southgate,  Q.C.,  and  Mr.  Speed,  for  the  representatives  of 
Clifford,  were  not  called  upon. 

Sir  B.  Bagg  allay,  Q.C.,  and  Mr.  W.  B.  Fisher,  for  the  cestuis  que 
trust : — 

The  case  is  governed  by  Bostoch  v.  Floyer  and  Sop  good  v. 
Parkin  (6).  It  is  admitted  that  the  trustees  would  have  been 
liable,  if  the  solicitors  had  been  guilty  of  negligence  simply ;  how 
can  they  be  exonerated  if  he  has  committed  a  fraud  on  them  in 
addition  ? 

(1)  5th  Ed.  p.  241.  (4)  Law  Eep.  1  Eq.  26. 

(2)  2  Ves.  Sen.  240.  (5)  34  L.  J.  (Oh.)  362. 

(3)  11  Hare,  160.  (6)»Law  Kep.  11  Eq.  74. 
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July  12.    Loed  Komilly,  M.K. :—  M.  K. 

The  question  to  be  decided  in  this  case  is,  whether  a  trustee 
now  deceased,  of  the  name  of  James  Sutton,  was  guilty  of  a  breach  Sdtton 
of  trust  in  lending  trust  property  on  an  insufficient  security,  which  Wilders. 
he  was  induced  to  do  by  reason  of  the  fraudulent  conduct  of  his 
solicitor : — [His  Lordship  then  stated  the  facts].  The  question  is, 
what  relief  can  be  given  against  either  trustee.  First,  as  against 
the  representatives  of  Clifford,  it  appears  that  on  the  8th  of 
December,  1869,  a  bill  was  filed  for  the  administration  of  the 
estate  of  Clifford  against  his  representative,  and  that  the  suit  is 
still  subsisting  in  another  branch  of  this  Court.  Therefore, 
assuming  the  Plaintiff  to  have  a  right  to  establish  a  debt  against 
his  estate,  it  ought  to  be  done  by  proof  in  that  suit,  and  the  repre- 
sentatives of  Clifford  were  not  necessary  or  proper  parties  to  this 
suit.  Then,  as  regards  the  estate  of  Sutton,  the  present  bill  is  filed 
to  raise  the  question ;  and  upon  considering  it  as  if  both  the 
trustees  were  now  living,  I  have  come  to  the  conclusion  that  they 
are  liable  for  the  misconduct  of  their  solicitor  Mousley.  He  was 
their  agent  for  lending  the  money  on  proper  security,  and  he 
failed  to  perform  his  duty.  The  Court  makes  exception  in  the  case 
of  a  banker  who  fails  when  the  trust  money  is  only  allowed  to 
remain  in  his  hands  for  a  reasonable  time,  because  the  money 
must  be  kept  by  the  trustees  somewhere  till  it  is  invested  or  dis- 
tributed ;  and  no  place  is  so  secure  as  a  bank  in  good  repute.  But 
if  a  trustee  intrusts  the  money  to  a  servant  who  robs  him,  the 
trustee  is  liable.  If  he  employs  a  solicitor  who  neglects  his  duty, 
the  principal  is  liable.  Here  it  is  even  more  so,  because  the 
trustees  did  not  examine  anything  or  require  any  opinion  on  the 
title,  or  the  like,  but  trusted  implicitly  to  Mousley,  who  defrauded 
them. 

It  appears,  also,  from  a  letter  of  Sutton  to  Mr.  Wilders,  that  he 
suspected  Mousley,  but  did  not  take  proper  precautions  in  conse- 
quence of  such  suspicion.  Either  Mousley  was  or  was  not  his 
solicitor.  If  he  was  not,  he  did  not  take  proper  precaution  by 
applying  to  his  own  solicitor ;  and  if  he  was,  then  he  employed 
the  solicitor  of  mortgagors  which,  though  not  in  itself  culpable, 
requires  the  trustee  who  does  so  to  take  additional  precautions. 
If  it  be  said  that  the  loss  was  caused  by  forgery,  and  that  no 
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M.  R.  precaution  would  have  prevented  it,  then  I  have  held  that  when 

1871  a  forgery  is  committed  upon  any  person  the  loss  must  fali  on 

Sutton  him,  whether  he  be  the  principal  or  trustee ;  and  this  view  of  mine 

xr  Vm  has,  I  believe,  been  affirmed  bv  the  House  of  Lords  in  the  case  of 

WILDERS.  '  7 

  a  forgery  upon  one  of  the  railway  companies :  Midland  Railway 

Company  v.  Taylor  (1). 

Solicitors :  Messrs.  jB.  &  W.  B.  Smith  ;  Messrs.  Taylor,  Eoare,  & 
Taylor ;  Messrs.  White  &  Sons. 


M.  r.  PEEK  v.  LAESEN. 

1871  Ship— Charterparty — Lien  for  Lead  Freight — Advertisement  of  Vessel  as 

july  General  Ship — Notice. 

Where  a  vessel  about  to  sail  is  advertised  as  a  general  ship,  an  intending 
shipper  is  not  bound  to  inquire  as  to  the  existence  of  any  charterparty. 

A  person  who,  without  notice  of  any  charterparty,  has  placed  goods  on 
board  a  vessel  which  has  been  advertised  as  a  general  ship,  is  entitled  to  have 
his  goods  returned  to  him  if  the  captain  refuses  to  sign  bills  of  lading  except 
subject  to  a  charterparty  containing  objectionable  provisions. 

A  Norwegian  vessel  was  advertised  as  a  general  ship  by  Messrs.  C.  &  Co., 
an  English  firm,  described  in  the  advertisement  as  brokers.  The  Plaintiffs 
entered  into  an  agreement  with  Messrs.  C.  &  Co.  for  the  carriage  of  certain 
goods  at  a  stipulated  rate  of  freight,  and  placed  the  goods  on  board  before 
they  had  notice  of  any  charterparty  affecting  the  ship.  It  afterwards  proved 
that  Messrs.  C.  &  Co.  were  charterers  of  the  vessel  under  a  charterparty, 
which  provided  that  the  owner  should  have  a  lien  for  freight,  dead  freight, 
and  demurrage.  The  captain  refused  to  sign  bills  of  lading,  except  subject  to 
the  charterparty,  or  to  return  the  goods  to  the  Plaintiffs : — 

Held,  that  the  owners  of  the  ship  were  not  entitled  to  retain  the  goods  in 
satisfaction  of  their  claims  under  the  charterparty,  and  that  the  Plaintiffs 
were  entitled  to  have  the  goods  delivered  to  them  free  from  any  claim  by 
the  owners. 

TllE  Plaintiffs  in  this  suit  were  a  firm  of  tea  merchants  carrying 
on  business  in  London  under  the  firm  of  Francis  Peek,  Winch,  & 
Co.    The  Defendants  were  Niels  Larsen,  the  master,  and  LLenrich 
Boldman  Bjorn,  the  owner,  of  the  Norwegian  ship  Alliance. 
In  February,  1870,  the  Alliance  was  advertised  as  about  to  sail 


(1)  8  H.  L.  C.  751. 
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from  London  for  St.  John,  New  Brunswick.  The  material  part  of  M.  JR. 
the  advertisement  was  as  follows :  "  Guaranteed  first  spring  ship,  1871 
to  sail  March  1st,  1870,  direct  for  St.  John,  N.B.,  the  splendid  and  pEEK 
fast  clipper  Alliance,  five  sixths  in  Veritas  and  coppered,  800  tons,  la.rsen 

Niels  Larsen  commander,  loading  in  the  London  Docks.  For  freight   

or  passage,  apply  to  J.  D.  Claxton  &  Co.,  brokers,  5J,  Lawrence 
Lane,  Clieapside.    To  be  followed  by  other  well-known  clippers." 

On  or  about  the  25th  of  February,  1870,  the  Plaintiffs  made  a 
bargain  with  Messrs.  J.  D.  Claxton  &  Co.  for  the  carriage  of  149 
packages  of  tea  from  London  to  St.  John  by  the  Alliance,  at  the 
rate  of  17s.  6d.  per  ton  and  5  per  cent,  freight,  payable  at  St. 
John,  with  an  allowance  for  primage.  The  sum  payable  by  the 
Plaintiffs  under  this  bargain  was  10/.  16s.  8d.,  less  10s.  11c?.  allowed 
for  primage. 

On  the  1st  of  March  the  packages  in  question  were  by  direction 
of  the  Plaintiffs  taken  from  the  London  Dock  and  placed  on  board 
the  Alliance;  and  a  receipt  for  the  goods,  signed  by  the  mate,  was 
given  to  the  dock  company.  On  the  same  day  the  Plaintiffs 
presented  to  Messrs. J.  D.  Claxton  &  Co.  bills  of  lading  for  signature 
by  the  captain.  On  the  7th  of  March,  Messrs.  Claxton  returned 
the  bills  unsigned,  and  by  an  accompanying  letter  stated  that  they 
had  been  obliged  to  remove  the  vessel  from  the  berth,  and  referred 
the  Plaintiffs  to  Messrs.  Dahtt  &  Co.,  16,  Water  Lane,  for  the 
removal  of  the  goods  from  the  ship.  Upon  applying  to  Messrs. 
Dahll,  the  Plaintiffs  were  informed  that  Messrs.  Claxton  were  the 
charterers  of  the  ship,  and  that  in  consequence  of  their  being  unable 
to  carry  out  the  terms  of  the  charterparty,  the  captain  meant  to 
hold  the  Plaintiffs'  tea  for  expenses  incurred  through  waiting  for 
freight  and  otherwise. 

Up  to  this  time  the  Plaintiffs  had  no  knowledge  or  notice  of  the 
existence  of  any  charterparty  affecting  the  vessel.  Upon  further 
inquiry  being  made,  it  appeared  that  the  Alliance  was  chartered 
to  Messrs.  J.  D.  Claxton  &  Co.  by  a  charterparty  dated  the  27th  of 
January,  1870,  of  which  the  material  clauses  were  as  follows  : — 

' *  It  is  this  day  mutually  agreed  between  Captain  Larsen  for  self 
and  owner  of  the  good  ship  or  vessel  called  the  Alliance,  5/6  2  1 
and  T.  M.,  self  master,  of  the  measurement  of  363  tons  or  there- 
abouts, now  in  London,  and  Messrs.  J.  D.  Claxton  &  Co.  of  London, 
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M.  R.     charterers,  that  the  said  ship  being  tight,  staunch,  and  strong,  and 
1871      everyway  fitted  for  the  voyage,  shall  and  will  with  all  convenient 
speed  sail  and  proceed  to  a  safe  loading-place  in  the  London  Docks, 

Larsen     0r  80  near  ^nere*°  as  sne  may  safely  ge^>  an^  there  load  afloat  from 

  the  factors  of  the  said  charterers  a  full  and  complete  cargo  of 

lawful  merchandize,  lucifer  matches  included,  acids,  and  gunpowder 
not  to  exceed  five  tons,  and  shall  be  carried  on  deck  at  shippers'  risk, 
scrap  iron  to  be  excluded,  and  not  exceeding  seventy-five  tons  of 
railway  or  bar  iron.  Gunpowder  to  go  below.  The  cargo  to  be 
brought  to  and  taken  from  alongside  the  ship  at  merchants'  risk  and 
expense,  which  the  said  freighters  bind  themselves  to  ship  not 
exceeding  what  she  can  reasonably  stow  away  over  and  above  her 
tackle,  apparel,  provisions,  and  furniture,  such  room  only  as  the 
owners  would  reserve  were  the  owners  loading  the  ship  for  their  own 
benefit,  and  being  so  loaded  shall  therewith  proceed  to  St.  John's, 
New  Brunswick,  or  so  near  thereto  as  she  may  safely  get,  and  deliver 
the  same,  always  afloat,  on  being  paid  freight  as  follows : — Thirty 
shillings  British  sterling  per  British  register  ton,  five  guineas 
gratuity  in  full  of  all  port  charges  and  pilotage  as  customary.  .  . 
The  freight  to  become  due  and  paid  in  cash  on  unloading  and  right 
delivery  of  the  cargo.  The  charterer's  responsibility  to  cease  as 
soon  as  the  cargo  is  on  board,  except  such  difference  as  may  exist 
between  the  freight  payable  by  bills  of  lading  at  St.  John  and  the 
freight  due  to  the  vessel  in  virtue  of  this  agreement,  such  difference 
to  be  paid  the  captain  in  cash  on  signing  bills  of  lading.  The 
captain  to  have  an  absolute  lien  on  the  cargo  for  freight,  dead 
freight,  and  demurrage." 

Subsequently  to  the  7th  of  March,  1870,  the  Plaintiffs  tendered 
bills  of  lading  to  the  captain  of  the  ship  for  signature,  but  he 
refused  to  sign  them  except  subject  to  the  charterparty ;  and  he 
also  refused  to  deliver  up  the  tea,  claiming  to  be  entitled  to  hold 
and  sell  it  in  order  to  satisfy  the  claims  of  the  Defendants  against 
Messrs.  D.  Claxton  &  Co.  under  the  charterparty.  In  conse- 
quence of  such  refusal,  the  bill  in  this  suit  was  filed  to  restrain  the 
Defendants  from  sailing  with  the  packages  of  tea,  or  removing  the 
same  from  the  London  Dock,  or  selling  or  disposing  of  the  same. 

Under  an  order  made  in  the  suit  the  tea  was  removed  from  the 
ship  and  placed  in  bond  in  the  London  Docks,  in  the  joint  names  of 
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the  solicitors  to  the  parties,  to  abide  the  order  of  the  Court.  After      M.  R. 
this  order  was  made  the  bill  was  amended,  and  as  amended  con-  1871 
tained  a  prayer  for  a  declaration  that  the  Plaintiffs  were  entitled  Peek 
to  the  tea  free  from  any  claim  or  demand  on  the  part  of  the  De- 
fendants or  either  of  them  ;  for  an  order  directing  the  Defendants 
to  concur  in  the  transfer  of  the  tea  into  the  Plaintiffs'  names  in  the 
London  Docks,  for  the  purpose  of  being  dealt  with  as  the  Plaintiffs 
might  think  fit,  the  intended  carriage  thereof  having  failed ;  and 
for  damages. 

The  cause  now  came  on  to  be  heard. 

Sir  B.  Baggallay,  Q.C.,  and  Mr.  Marten,  for  the  Plaintiffs  : — 

The  Defendants  claim  to  have  a  lien  on  the  tea  for  dead  freight, 
as  stipulated  for  by  the  charterparty  ;  but  we  never  heard  of  the 
charterparty  until  long  after  the  goods  were  placed  on  board  ;  and 
we  have  always  refused  to  accept  bills  of  lading  containing  any 
reference  to  the  charterparty.  Even  under  the  charterparty  there 
is  no  pretence  for  the  claim ;  the  goods  were  not  carried  by  the 
Defendants,  and  until  the  voyage  is  completed  the  right  to  freight 
does  not  arise.  Moreover,  the  charterparty  authorizes  the  captain 
to  sell  bills  of  lading  at  a  lower  rate  of  freight  than  that  reserved 
to  the  owners  of  the  vessel. 

In  all  cases  where  the  shipper  has  been  held  liable  to  such  a 
demand  as  this,  he  has  accepted  bills  of  lading  subject  to  the 
charterparty ;  and  unless  the  shipper  accepts  bills  of  lading  in  that 
form,  there  can  be  no  right  to  enforce  the  lien  against  him  :  Paul 
v.  Birch  (1)  ;  Mitchell  v.  Scaife  (2)  ;  Howard  v.  Tucker  (3)  ;  Foster 
v.  Colby  (4) ;  Shand  v.  Sanderson  (5) ;  Fry  v.  Chartered  Bank  of 
India  (6). 

The  terms  of  the  charterparty  are  not  sufficiently  clear  to  entitle 
the  Defendants  to  the  lien  they  claim  :  Sandeman  v.  Scurr  (7). 

The  ship  was  advertised  as  a  general  ship,  and  the  shipper  was 
under  no  obligation  to  inquire  as  to  the  existence  of  any  charter- 
party  ;  nor,  in  the  absence  of  fraud,  is  he  bound  by  the  terms  of  the 
charterparty,  if  any  exists. 

(1)  2  Atk.  621.  (5)  4H.&N.  381 ;  28  L.  J.  (Ex.) 

(2)  4  Camp.  298.  278. 

(3)  1  B.  &  Ad.  712.  (6)  Law  Eep.  1  C.  P.  689. 

(4)  3  H.  &  N.  705 ;  28  L.  J.  (Ex.)  81.        (7)  Ibid.  2  Q.  B.  86. 
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The  goods  were  placed  on  board  by  mistake,  under  the  belief 
that  a  proper  agreement  could  be  entered  into  for  the  carriage 
thereof  upon  the  terms  arranged  between  the  Plaintiffs  and 
Messrs.  Claxton.  That  cannot  be  done,  and  the  goods  should  be 
returned. 

Mr.  Southgate,  Q.C.,  Mr.  J.  C.  Mathew,  and  Mr.  F.  H.  Colt,  for 
the  Defendants : — 

The  Plaintiffs  put  goods  on  board  a  Norwegian  vessel  ;  they 
enter  into  a  contract  with  Englishmen  for  the  carriage  of  them ; 
it  was  therefore  the  duty  of  the  Plaintiffs  to  inquire  how  the 
Englishmen  came  to  be  authorized  to  enter  into  such  a  contract : 
Kern  v.  Deslandes  (1)  ;  Blaihie  v.  Stembridge  (2).  If  they  had 
done  so,  they  would  have  become  aware  of  the  charterparty. 

The  charterparty  confers  a  valid  lien  for  dead  freight  on  all 
goods  shipped :  McLean  v.  Fleming  (3)  ;  Gladstone  v.  Birley  (4)  ;. 
Campion  v.  Colvin  (5). 

The  lien  arises  in  whatever  way  advantage  is  taken  of  the 
charterparty  :  Small  v.  Moates  (6). 

There  are  three  classes  of  charterparties.  In  the  first  class  the 
charterparty  takes  the  form  of  a  lease,  and  the  owner  goes  out 
altogether.  Paul  v.  Birch  (7)  was  a  case  of  that  class,  and  has 
nothing  to  do  with  the  present  case. 

The  present  charterparty  is  a  typical  instance  of  the  second 
class.  It  is  largely  made  use  of  in  the  case  of  foreign  vessels,  or 
where  the  owner  is  not  satisfied  as  to  the  position  of  the  charterer. 
The  owner  looks  to  his  lien ;  the  captain  has  no  authority  to  sign? 
bills  of  lading  except  on  the  terms  of  the  charterparty;  and,. 
a  fortiori,  the  charterer  has  none. 

The  third  class  of  charterparties  is  made  use  of  where  the  vessel 
is  intended  to  be  set  up  as  a  general  ship ;  then  the  captain  is 
empowered  to  enter  into  contracts  with  shippers  at  any  rates.  That 
is  not  the  case  here ;  the  captain  had  no  such  authority  in  this 
case :  and  it  will  be  a  severe  blow  to  commerce  if  the  charterers, 
can  deprive  the  owner  of  the  benefit  of  this  bargain. 


(1)  10  C.  B.  (N.S.)  205. 

(2)  6  Ibid.  894. 

(3)  Law  Eep.  2  H.  L.,  Sc.  128. 


(4)  2  Mer  401. 

(5)  3  Bing.  N.  C.  17. 

(6)  9  Bing.  574. 


(7)  2  Atk.  621. 
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The  Plaintiffs  had  no  right  to  call  upon  the  captain  to  return      M.  E. 
the  goods  when  they  discovered  the  existence  of  the  charterparty. 
The  goods  might  have  been  at  the  bottom  of  the  hold,  in  which  Peek 
case  it  would  have  been  necessary  to  unload  the  whole  cargo  in  larsen. 

order  to  get  at  them,  and  thus  great  delay  would  have  been   

occasioned,  for  the  consequences  of  which  the  captain  would  have 
been  responsible  to  other  shippers. 

Loed  Komilly,  M.E. : — 

I  am  of  opinion  that  this  is  a  very  clear  case.  I  think  that  it 
depends  upon  this :  Had  the  Plaintiffs,  the  shippers,  notice  of  this 
charterparty,  or  was  it  their  bounden  duty  to  inquire  whether 
there  was  a  charterparty  or  not  ? 

I  fully  admit  that  every  person  is  bound  by  the  contents  of  a 
charterparty  of  which  he  has  notice.  If  he  does  not  choose  to 
inquire  what  the  contents  of  the  charterparty  are,  that  is  his  own 
fault,  and  he  must  take  the  consequences  of  it.  But  I  am  of 
opinion  that,  until  he  is  either  set  upon  inquiry  or  has  notice  of  a 
charterparty,  he  is  not  bound  to  assume  that  there  is  a  charter- 
party.  All  that  the  Plaintiffs  knew  in  this  case  was  the  advertise- 
ment. That  advertisement  was  inserted  in  the  paper  in  conse- 
quence of  the  charterparty  entered  into  between  the  owner  and 
Messrs.  Claxton  ;  but  any  one  reading  it  would  suppose  that  Messrs. 
Claxton  were  the  agents  of  the  owner  of  the  ship. 

Then  it  is  said  that  it  would  be  exceedingly  hard  if  a  person,  by 
sending  goods  on  board,  might  put  an  end  to  a  contract  between 
the  charterer  and  the  owner  of  the  ship.  He  can  do  nothing  of 
the  sort.  I  fully  assent  to  the  argument  that  the  master  of  the 
ship  could  not  enter  into  any  fresh  contract  with  the  shipper.  But 
he  is  bound  to  do  this — and  that  constitutes  the  contract — he  is 
bound  to  sign  a  bill  of  lading  when  he  receives  the  goods  on  board. 
And,  accordingly,  these  shippers,  when  they  shipped  their  goods  and 
got  a  receipt  for  them,  sent  to  Messrs.  Claxton  &  Co.  the  bills  of 
lading  to  be  signed  by  the  master.  The  bills  of  lading  were 
returned  unsigned  by  the  master,  and  they  were  informed  that  the 
ship  would  not  sail. 

But  if  the  master  on  board  the  ship  had  signed  the  bills  of 
lading,  and  had  said,  "  As  per  charterparty,"  that  moment  the 

2  K  2  2 


384 


EQUITY  CASES. 


[L.  R. 


M.  R.  shipper  would  have  said,  "  I  did  not  intend  to  send  any  goods  on 
1871  board  subject  to  a  charterparty.  I  will  suspend  sending  the  goods 
Peek  on  Doard  to  see  what  the  charterparty  is."  If  he  had  signed  the 
arsen  °f  lading  without  any  reference  to  any  charterparty  at  all,  then, 

  whether  it  bound  the  owner  or  not,  it  is  quite  clear  that  the  master 

would  have  entered  into  a  contract  to  take  the  goods  at  the  rate  of 
freight  which  Messrs.  Claxton  &  Co.  had  stated,  without  reference 
to  and  without  notice  of  any  charterparty  at  all.  How  is  a  person 
to  get  such  notice  except  from  the  master  on  board  the  ship  ?  It 
is  the  duty  of  the  master  to  give  'notice  of  it  in  signing  the  bill  of 
lading.  I  inquired  if  there  was  any  authority  for  saying  that  it 
was  not  the  duty  of  the  master  to  sign  the  bill  of  lading.  I  myself 
never  heard  of  a  master  taking  goods  and  then  not  signing  the  bill 
of  lading. 

Then  this  case  was  put.  It  was  said,  "  You  may  have  waited 
until  the  ship  is  fully  laden ;  and  the  goods  may  be  at  the  bottom 
of  the  hold."  That  is  possible ;  and  of  course,  if  the  shipper  has 
been  guilty  of  laches,  that  forms  a  new  feature  in  the  case.  If  there 
be  any  laches,  the  shipper  cannot  complain  of  absence  of  notice, 
in  consequence  of  his  applying  so  late  for  the  bill  of  lading.  In  this 
case,  however,  the  master  acted  very  properly,  and  in  accordance 
with  his  authority.  He  said  :  "  I  will  sign  the  bill  of  lading  will- 
ingly, but  it  must  be  according  to  the  charterparty."  Thereupon 
the  shippers,  finding  what  the  charterparty  was,  said  :  (S  We  do  not 
choose  to  enter  into  this  contract."  Then  how  can  you  compel  them 
to  enter  into  a  contract  to  send  their  goods  on  board  according  to  a 
charterparty  by  which,  the  moment  they  hear  of  it,  they  say,  "  We 
do  not  choose  to  be  bound  ?" 

I  waited  to  see  if  there  were  any  authorities  that  met  that  view, 
and  I  think  the  nearest  case  on  the  subject  was  that  which  Mr. 
Southgate  brought  to  my  attention,  of  Small  v.  Moates  (1) ;  but  I 
think  the  propositions  there  laid  down  shew  clearly  that  the  Judges 
there  would  not  have  so  held  in  the  present  case.  That  was 
nothing  more  than  this.  The  master  on  board  the  ship  had  goods 
which  belonged  to  the  owner ;  that  is  to  say,  the  owner  had  a  lien 
upon  them ;  and  the  master  chose  to  sell  those  goods,  and  to  treat 
them  as  if  there  was  no  lien  upon  them  at  all.     Then  the  Court 

(1)  9  Bing.  574. 
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had  to  consider  between  two  innocent  parties  which  was  to  suffer —  M.  li. 
whether  the  man  who  sold  the  goods  as  his  own  gave  a  good  title  1871 
to  them,  or  whether,  in  point  of  fact,  he  conld  only  sell  what  he  pEEK 
himself  possessed,  which  was  subject  to  the  lien  in  favour  of  the  larsek 

owner  of  the  vessel?    That  does  not  touch  this  question,  and   

accordingly,  in  giving  judgment  in  that  case,  the  learned  Judge 
says  (1),  "that  a  shipper  putting  his  goods  on  board  the  ship  as  a 
general  ship  " — and  that  is  strictly  this  case,  for  there  is  everything 
in  the  advertisement  to  shew  that  it  was  a  general  ship — "upon 
the  faith  of  a  bill  of  lading  signed  by  a  person  whom  the  owner 
has  allowed  to  bear  the  character  of  master,  would  be  entitled 
to  receive  the  goods  at  the  end  of  the  voyage  upon  payment  of 
the  freight  reserved  by  the  bill  of  lading,  may  be  readily  admitted, 
as  well  upon  the  reasonableness  of  the  proposition  itself  as  upon  the 
authority  of  the  decided  cases  referred  to  by  the  Plaintiffs  in  the 
course  of  the  argument."  That  merely  shews  this,  that  if  the 
master  had  signed  a  bill  of  lading  for  these  goods  simpliciter,  with- 
out any  notice  of  the  charterparty,  the  shippers  would  have  been 
entitled  to  receive  the  goods  at  the  end  of  the  voyage  upon  the 
ordinary  payment  of  freight. 

But  he  very  wisely  did  not  do  that,  but  said  :  " 1  will  sign  it 
according  to  the  charterparty."  But  is  that  to  bind  the  shipper 
who  hears  of  this  charter  for  the  first  time,  and  says  that  he  will 
not  be  bound  by  it  ?  Why  is  he  not  to  be  allowed  to  have  back 
his  goods  ?  He  has  entered  into  no  contract.  This  would  be  to 
bind  him  by  a  contract  which  not  only  he  has  never  entered  into, 
but  which  he  has  refused  to  enter  into,  and  which  is  of  a  very  onerous 
character,  to  be  carried  out  by  the  owner  and  charterer,  and  of 
which  he  has  had  no  previous  information. 

I  am  of  opinion  that  such  a  proceeding  would  not  be  according 
to  equity.  That  is  not  the  doctrine  of  notice  in  Courts  of  Equity. 
We  hold  that  a  man  is  bound  by  notice  whenever  he  has  either 
distinct  notice,  or  such  information  as  sets  him  upon  inquiry ;  and 
accordingly,  in  the  very  case  I  have  referred  to,  one  of  the  persons 
was  treated  as  being  set  upon  inquiry.  But  there  is  nothing  here 
to  set  him  on  inquiry  ;  but,  on  the  contrary,  it  appears  that  the 
advertisement  was  simply  an  advertisement  for  a  general  ship,  with 

(1)  9  Bing.  591. 
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M.  E.     nothing  to  suggest  such  a  thing  as  a  charter.    Therefore  I  am  of 
1871      opinion  that  the  Plaintiffs  are  not  bound  by  anything,  and  that  not 
pEEK      having  received  any  bill  of  lading,  and  no  transaction  being  com- 
Labsbn     Pieted  between  the  parties,  I  cannot  compel  them  to  be  bound  by 

  a  charterparty  of  which  they  knew  nothing,  and  of  which  they 

had  no  information.  I  think,  therefore,  they  are  entitled  to  a 
decree. 

Solicitors  :  Mr.  H.  G.  Stolces  ;  Messrs.  Flews  &  Irvine. 


M.  R.         JIAKDY  v.  METKOPOLITAN  LAND  AND  FINANCE 
1871  COMPANY. 

July  18.        Breach  of  Trust  hy  Directors — Suit  to  recover  Moneys  improperly  received  and 
applied — Directors  not  made  Parties  to  Suit. 


The  manager  of  a  benefit  building  society,  established  pursuant  to  6  &  7 
Will.  4,  c.  32,  deposited,  with  the  knowledge  of  the  directors,  but  contrary  to 
the  provisions  of  the  Act,  part  of  the  society's  money  with  a  finance  company 
of  which  he  was  also  manager.  The  company  gave  a  cheque  to  the  said 
manager  for  the  repayment  of  the  money  to  the  building  society,  but  he  did 
not  pay  over  the  money  to  the  society,  and  afterwards  died.  The  trustees 
of  the  building  society  thereupon,  with  the  sanction  of  the  directors,  filed  a 
bill  against  the  finance  company  to  recover  payment  of  the  money,  but  the 
directors  were  not  made  parties  to  the  suit : — 

Held,  that  the  suit  could  not  be  sustained,  and  that  the  remedy,  if  any, 
was  at  law. 

XlIIS  was  a  suit  by  the  trustees  of  the  London  Benefit  Building 
Society  to  recover  from  the  defendant  company  a  sum  of  £375, 
alleged  to  have  been  improperly  received. 

The  said  building  society  was  established  pursuant  to  the  pro- 
visions of  the  Act  6  &  7  Will.  4,  c.  32,  with  which  was  incorporated 
the  Act  10  Geo.  4,  c.  56,  and  the  rules  were  duly  certified. 

The  defendant  company  was  incorporated,  among  other  pur- 
poses, for  the  raising  and  borrowing  of  money  at  interest  and 
receiving  deposits. 

The  late  manager  of  the  building  society,  Joseph  Button,  who 
was  also  the  manager  of  the  defendant  company,  was  permitted  by 
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the  directors  of  the  building  society  to  deposit  part  of  the  society's  M.  E. 

moneys  with  the  defendant  company.    These  deposits  were  made  1871 

from  time  to  time  between  1866  and  1869,  when  a  balance  of  hardy 

£375  was  standing  to  the  credit  of  the  building  society  in  the  ]\iEtro 

books  of  the  defendant  company.    The  defendant  company  then  politan 

ill!-       -r.  Land  and 

drew  a  cheque  for  the  amount,  and  handed  it  to  Button  on  behalf  Finance  Co. 

of  the  building  society,  but  it  was  never  paid  over  to  the  trustees 

or  directors.    Button  shortly  afterwards  died. 

The  present  suit  was  instituted  by  the  trustees  of  the  building 
society  pursuant  to  a  resolution  of  the  directors,  and  the  bill 
alleged  that  the  deposit  of  the  society's  moneys  with  the  defendant 
company  was  unauthorized  and  illegal,  as  they  had  no  power  to 
lend  money  otherwise  than  on  real  and  heritable  securities,  and 
that  in  fact  the  society  and  its  officers  were  prohibited  by  the  said 
Acts  of  Parliament,  and  by  their  rules,  from  so  doing ;  that  the 
defendant  company  had  notice  of  such  illegality ;  that  the  repay- 
ment to  Dutton  was  made  without  any  authority  from  the  directors 
of  the  building  society,  and  without  taking  any  proper  receipt; 
and  that  the  defendant  company  were  liable  to  repay  the  amount. 
It  prayed  a  decree  accordingly. 

The  defendant  company,  by  their  answer,  submitted  that  they 
had  no  notice  through  Button  or  otherwise  that  the  building 
society  had  no  power  or  authority  so  to  invest  the  moneys  of  the 
society,  and  that  if  that  were  so,  it  followed  that  the  society  had 
also  full  notice  of  the  fact  of  such  investment,  as  some  of  the 
directors  of  the  defendant  company  were  at  the  same  time  directors 
of  the  building  society.  They  alleged  that  they  had  duly  repaid 
the  said  sum  of  £375  to  the  building  society  by  a  cheque  given  to 
Button,  the  manager  of  the  society.  They  further  submitted  that 
the  relief  sought  by  the  bill  was  in  the  nature  of  a  mere  money 
demand,  and  might  be  properly  dealt  with  by  a  Court  of  Law. 

Mr.  Bavey  (Mr.  Southgate,  Q.C.,  with  him),  for  the  Plaintiffs  : — 

The  deposit  of  the  money  was  a  breach  of  trust,  and  was  con- 
trary to  the  Act  of  Parliament,  so  that  the  defendant  company 
had  constructive  notice  at  the  time  when  they  received  the  money. 
The  money  having  come  into  their  hands  tainted  with  the  breach 
•of  trust  of  which  they  had  notice,  they  became  bound  to  repay  it, 
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and  they  repaid  it  not  to  the  trustees,  but  to  Button,  the  manager, 
who  had  no  right  to  receive  it  at  all,  so  that  they  really  repaid  it 
to  him  as  manager  of  their  own  company. 

The  Plaintiffs  are  entitled  to  sue  in  equity,  as  in  Gray  v. 
Leivis  (1),  and  to  proceed  against  those  who  received  the  money 
with  knowledge  of  the  breach  of  trust :  Ernest  v.  Croysdill  (2). 
The  directors  are  not  necessary  parties  to  the  suit. 


Mr.  Cookson,  for  the  company,  was  not  called  on, 


Lokd  Komilly,  M.E. : — 

I  am  of  opinion  that  this  suit  fails.  It  is  brought  nomi- 
nally by  the  trustees  of  the  London  Benefit  Building  Society,  but 
really  by  the  directors,  to  make  the  defendant  company  repay 
the  sum  of  £375  lent  to  them  by  the  directors  of  the  building 
society. 

This  suit  either  rests  upon  a  breach  of  trust,  or  it  does  not.  If 
it  rests  on  the  ground  of  a  breach  of  trust  on  the  part  of  the 
directors  in  lending  the  money  to  a  finance  company,  then  the 
directors  were  as  guilty  in  lending  the  money  as  the  company  was 
in  receiving  it. 

Mr.  Davey  argued,  that  it  being  a  breach  of  trust  to  advance  the 
money,  the  defendant  company,  by  dealing  with  the  building 
society,  must  be  taken  to  have  known  of  the  breach  of  trust,  and 
are  therefore  liable  to  repay  the  money.  If  that  were  so,  then  I 
am  of  opinion  that  it  would  be  impossible  for  the  directors  of  the 
building  society  to  proceed  against  those  to  whom  they  themselves 
advanced  the  money,  and  make  them  liable  to  repay  it  to  the 
trustees,  who  are  only  formal  parties  to  the  suit. 

The  case  of  Gray  v.  Lewis  does  not  apply  at  all.  If  such  a 
suit  is  instituted  alleging  a  breach  of  trust,  it  must  be  brought  by 
some  parties  complaining  of  the  directors  and  of  the  defendant 
company,  and  seeking  to  make  both  liable.  But  the  prayer  of  the 
bill  in  the  present  suit  is  not  framed  on  the  ground  of  a  breach  of 
trust ;  and  that  being  so,  it  is  reduced  to  a  mere  money  demand, 
and  the  question  then  is,  whether  the  money  has  or  has  not  been 
actually  repaid ;  but  that  I  do  not  go  into.  There  is  no  foundation 
(1)  Law  Rep.  8  Eq.  526.  (2)  2  D.  F.&  J.  175,  196. 
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for  the  proceedings  in  equity,  and  the  bill  must  be  dismissed  with 
costs,  without  prejudice  to  any  proceedings  at  law. 

Solicitors  for  the  Plaintiffs  :  Messrs.  Willouglibij  &  Cox. 
Solicitors  for  the  Company  :  Messrs.  Sharp  &  Turner. 
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In  re  MARYLEBONE  (STINGO  LANE)  IMPROVEMENT  m.r. 

ACT.  1871 
Ex  parte  EDWARDS.  July  8, 15, 22. 

Public  Company — Notice  to  Treat —  Compensation — Interest  created  after 
,  Notice  to  Treat — Lands  Clauses  Act,  1845. 

An  interest  in  property  created  by  an  agreement  entered  into  hy  the 
owner  after  a  notice  to  treat  has  been  served  on  him,  is  not  a  subject  for 
compensation  under  the  Lands  Clauses  Act,  1845. 

Where,  therefore,  the  owner  of  property  after  a  notice  to  treat  had  been 
served  on  him  entered  into  an  agreement  with  a  person  who  had  for  several 
years  occupied  part  of  the  property  as  weekly  tenant  for  a  lease  of  the  same 
to  him  for  a  term  of  three  years  : — 

Held,  that  the  tenant  was  not  entitled  to  compensation  in  respect  of  the 
interest  created  by  such  agreement. 

By  the  Marylebone  (Stingo  Lane)  Improvement  Act,  1868,  with 
which  the  Lands  Clauses  Consolidation  Acts,  1845  and  1860,  were 
incorporated,  the  Metropolitan  Board  of  Works  were  authorized  to 
take  for  the  purposes  of  the  Act  certain  property,  including  a 
house,  No.  6,  Stingo  Lane,  of  which  Henry  Topple  was  lessee  for  a 
term  of  years. 

In  May,  1869,  the  board  served  on  Ilenrij  Topple  the  usual 
notice  to  treat  for  the  purchase  of  his  interest  in  the  property. 

For  several  years  previously  to  the  giving  of  such  notice  William 
Edwards  had  occupied  part  of  the  said  house  as  weekly  tenant  to 
Henry  Topple  at  a  rent  of  12s.  a  week,  and  had  carried  on  the  busi- 
ness of  a  barber  and  hair-dresser  there.  Topple  had,  as  was  alleged, 
made  repeated  verbal  promises  to  Edwards  to  grant  him  a  lease  of 
the  premises  occupied  by  him ;  and  in  January,  1870,  a  written 
agreement  (which  was  made  to  bear  date  the  18th  of  December, 
1869)  was  entered  into  between  them,  whereby  Topple  agreed  to 
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M.  R.     let,  and  Edwards  to  take,  such  premises  at  the  weekly  rent  of  12s. 
1871      for  the  term  of  three  years,  from  the  18th  of  December,  1869. 
jn  re         On  the  24th  of  February,  1870,  Topple  sent  to  the  board  the 
<StingoI^ane)  Particulars  of  his  interest  in  the  property,  and  of  his  claim  for 
Improvement  compensation.    It  was  stated  therein  that  the  part  occupied  by 
Ex  parte    Edwards  was  let  to  him  on  a  three  years'  agreement  at  a  rent  after 
Edwards,   the  rate  of  £31  4s.  per  annum.   The  claim  was  referred  to  arbitra- 
tion, and  the  compensation  payable  to  Topple  was  assessed  at  £1381. 
The  agreement  between  Topple  and  Edwards  was  produced  before 
the  arbitrator,  and  it  was  admitted  by  Topple  that  it  was  entered 
into  subsequently  to  the  notice  to  treat  being  served  on  him. 

In  March,  1871,  Edwards  sent  to  the  board  a  claim  for  £350  in 
respect  of  his  interest  in  the  property,  and  for  compensation  for 
removal,  goodwill  of  his  business,  &c.  On  the  27th  of  March,  1871, 
the  board  issued  their  warrant  to  the  sheriff  of  Middlesex  requiring 
him  to  summon  a  jury  to  assess  the  amount  of  compensation  pay- 
able to  Edwards  in  case  the  board  should  be  held  liable  to  make 
him  any  compensation ;  this  warrant  was  expressed  to  be  issued 
without  prejudice  to  the  right  of  the  board  to  dispute  such  liability. 
In  April,  1871,  an  inquisition  was  held  by  the  sheriff  pursuant  to 
the  warrant,  and  the  compensation  was  assessed  at  £100. 

In  May,  1871,  the  board  paid  the  sum  of  £100  into  Court  to  an 
account  entitled  "Ex  parte  the  Metropolitan  Board  of  Works. 
The  Account  of  William  Edwards  of  6,  Stingo  Lane,  Marylebone, 
in  the  county  of  Middlesex,  as  tenant  of  a  moiety  of  premises  at 
6,  Stingo  Lane,  Marylebone"  On  the  5th  of  June,  1871,  the  seal  of 
the  board  was  affixed  to  a  deed-poll  whereby,  after  reciting  fully 
the  circumstances  under  which  the  said  sum  was  paid  into  Court,  it 
was  witnessed  that  the  board,  in  pursuance  of  the  power  for  that 
purpose  given  by  the  77th  section  of  the  Lands  Clauses  Consolidation 
Act,  1845,  did  declare  that  the  lands  and  hereditaments  in  respect 
whereof  the  deposit  of  the  said  sum  of  £100  had  been  made  were 
the  premises  comprised  in  the  thereinbefore  recited  agreement  of  the 
18th  of  December,  1869,  and  that  such  deposit  had  been  made  under 
the  circumstances  thereinbefore  appearing,  by  reason  of  the  said 
William  Edwards  having  failed  to  make  out  a  title  to  such  pre- 
mises to  the  satisfaction  of  the  board. 

Edwards  now  presented  a  petition  for  the  payment  to  him  of  the 
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£100  paid  into  Court,  and  also  of  his  costs  pursuant  to  the  80th  M.  R. 
section  of  the  Lands  Clauses  Consolidation  Act,  1845.  1S71 

In  re 

Mr.  Jessel,  Q.C.,  and  Mr.  Willis-Bund,  for  the  Petitioner,  con-  Marylebone 
tended  that  a  notice  to  treat  did  not  deprive  the  owner  of  property  ^Improvement 
of  his  right  to  deal  as  he  pleased  therewith,  and  referred  to  Carter  AcT* 
v.  Great  Eastern  Railway  Company  (1).  Edwards. 

Mr.  Southgate,  Q.C.,  and  Mr.  Charles  Hall,  for  the  Board  of 
Works,  contended  that  the  notice  to  treat  put  an  end  to  the  owner's 
power  to  deal  with  the  property ;  and  that  in  this  case  the  agree- 
ment was  obviously  entered  into  merely  with  the  view  of  obtaining 
•compensation,  and  was  a  fraud  on  the  board.  They  referred  to 
sects.  120  and  121  of  the  Lands  Clauses  Consolidation  Act,  1845,  as 
providing  for  the  compensation  payable  to  the  Petitioner. 


July  22.    Lokd  Komilly,  M.K. : — 

I  am  of  opinion  that  the  owner's  power  of  dealing  with  his  pro- 
perty is  concluded  when  the  notice  to  treat  is  served,  and  that  a 
lease  granted  subsequently  to  that  period  to  a  tenant  cannot  pro- 
perly be  compensated  for.  That  is  the  only  conclusion  which  I 
<?an  come  to.  I  still  retain  the  opinion  which  I  expressed  at  the 
hearing,  that  it  is  very  hard  that  a  person  who  has  been  tenant 
from  year  to  year  (in  this  case  the  Petitioner  was  a  weekly  tenant) 
for  a  great  length  of  time,  and  is  disturbed  in  his  occupation  by  a 
railway  company,  or  the  like,  only  gets  one  year's  value.  I  have 
had  a  great  number  of  instances  before  me  in  Court,  and  person- 
ally, of  persons  who  have  been  tenants  of  property  from  year  to  year, 
and  their  grandfathers  before  them,  they  holding  at  the  present 
time  the  same  property  which  their  grandfathers  formerly  did,  and 
I  think  that  a  much  more  liberal  compensation  ought  to  be  given 
in  those  cases ;  but,  at  the  same  time,  if  after  they  had  notice  that 
the  railway  or  public  work  was  to  take  their  land  they  attempt  to 
provide  against  it  by  getting  a  lease,  I  think  the  company  cannot 
be  affected  by  it.  After  the  notice  to  treat  the  thing  is  at  an  end, 
and  they  cannot  alter  it  afterwards.  Therefore  I  think  that  in  this 
(1)  8  L.  T.  (N.S.)  197. 
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M.  E.      case  the  Petition  must  be  dismissed,  but  without  costs.  The  result 
1871      is,  that  Mr.  Edwards  must  go  before  a  magistrate  to  obtain  his 
compensation,  aud  I  think  that  the  board  ought  to  deal  with  him 

Marylebone  liberally. 
(Stingo  Lane)  j 
Improvement 

Act.  Solicitors:  Mr.  Silberberg :  Mr.  W.  W.Smith. 

Ex  parte 
'Edwards. 


M.  K.  In  re  OSBORN'S  MORTGAGE  TRUSTS. 

1871 

Trustee  Act,  1850,  ss.  2,  10— Joint  Mortgage — Payment  off — One  of  Joint 
July  22,  27.  Mortgagees  out  of  Jurisdiction — Vesting  Order. 

A  mortgage  of  real  estate  was  made  to  two  persons,  one  of  whom  after- 
wards went  abroad.  Upon  a  sale  of  the  mortgaged  property  by  the  mortgagor, 
so  much  of  the  purchase-money  as  was  payable  to  the  mortgagees  was 
invested  in  their  joint  names  : — 

Held,  that  the  Court  had  no  jurisdiction,  upon  a  Petition  presented  under 
the  Trustee  Act,  1850,  by  the  mortgagor  and  the  mortgagee  within  the 
jurisdiction,  to  make  an  order  vesting  in  the  purchaser  the  estate  of  the  absent 
mortgagee. 

By  an  indenture  dated  the  6th  of  September,  1862,  Frances 
Osborn  and  Jane  Jessard  Osborn,  being  owners  as  tenants  in 
common  in  fee  of  certain  hereditaments  in  the  county  of  Kent, 
conveyed  the  same  to  Stephen  Percy  Groves,  Edward  Nathaniel 
Conant,  and  Charles  Ellis  in  fee,  by  way  of  mortgage  to  secure 
£2500  and  interest.  By  an  indenture  dated  the  8th  of  Juney 
1867,  Groves,  Conant,  and  Ellis  assigned  their  mortgage  debt  and 
conveyed  the  hereditaments  subject  thereto  to  Richard  Coleman 
and  Bobert  Potter  in  fee. 

Frances  Osborn  and  Jane  Jessard  Osborn  had  both  died,  having 
devised  their  respective  moieties  of  the  mortgaged  hereditaments 
to  trustees  upon  trusts  for  sale  ;  and  the  property  had  accordingly 
been  sold  for  £6000,  but  no  conveyance  to  the  purchaser  had  as 
yet  been  executed. 

Subsequently  to  the  assignment  of  the  8th  of  June,  1867,  Robert 
Potter  left  the  country  and  was  now  resident  abroad.  So  much  of 
the  purchase-money  as  was  payable  to  Coleman  and  Potter,  as  mort- 
gagees of  the  property,  had  been  invested  in  their  joint  names,  and 
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a  Petition  was  now  presented  under  the  Trustee  Act,  1850,  by  M.  K. 

Coleman  and  the  devisees  in  trust  under  the  wills  of  Frances  and  1871 

Jane  Jessard  Osborn,  praying  that  the  Petitioners  might  be  ap-  Inte 

pointed  to  convey  to  the  purchaser  the  hereditaments  comprised  ^xortgace 

in  the  indenture  of  the  6th  of  September,  1862,  for  all  the  estate  Trusts. 
of  Bobert  Potter  therein. 

Mr.  W.  W.  Streeten,  in  support  of  the  Petition,  referred  to  the 
Trustee  Act,  1850,  s.  10  (1),  and  contended  that  Potter  was  now  in 
the  position  of  a  trustee  residing  out  of  the  jurisdiction. 

Mr.  Spencer  Butler,  for  the  purchaser,  was  willing  that  the  order 
should  be  made,  if  the  Court  had  power  to  make  it ;  but  he  called 
attention  to  the  interpretation  clause  (s.  2)  of  the  Act,  which  provides 
that  the  word  "  trust "  shall  not  mean  the  duties  incident  to  an 
estate  conveyed  by  way  of  mortgage,  and  submitted  that  part  of 
the  duty  of  a  mortgagee  was  to  execute  a  reconveyance  when  the 
mortgage  debt  was  paid  off;  and  consequently  that  the  Court  had 
no  jurisdiction  to  make  the  order  prayed  for. 


July  27.  Lord  Komilly,  M.K.,  after  stating  the  facts,  continued : — 

The  question  is,  whether  the  Court  will,  under  these  circum- 
stances, make  an  order  appointing  a  person  to  convey  the  estate  of 
the  mortgagee,  who  is  out  of  the  jurisdiction. 

I  am  of  opinion  that  an  order  ought  not  to  be  made. 

The  application  is  made  under  the  10th  section  of  the  Trustee 
Act,  1850,  which  provides  that  the  Court  may  make  an  order 
where  two  persons  are  jointly  seised,  and  one  of  them  is  out  of  the 
jurisdiction,  but  the  words  "as  if  the  trustee  out  of  the  jurisdic- 

(1)  Sect.  10  of  the  Trustee  Act,  or  in  such  last-mentioned  person  or 

1850,  is  as  follows  :   "  And  be  it  persons,  together  with  any  other  person 

•enacted,  that  when  any  person  or  per-  or  persons  in  such  manner  and  for  such 

sons  shall  be  seised  or  possessed  of  any  estate  as  the  said  Court  shall  direct : 

lands  jointly  with  a  person  out  of  the  and  the  order  shall  have  the  same  effect 

jurisdiction  of  the  Court  of  Chancery,  as  if  the  trustee  out  of  the  jurisdiction, 

or  who  cannot  be  found,  it  shall  be  or  who  cannot  be  found,  had  duly 

lawful  for  the  said  Court  to  make  an  executed  a  conveyance  or  assignment  of 

order  vesting  the  lands  in  the  person  the  lands  in  the  same  manner  for  the 

or  persons  so  jointly  seised  or  possessed,  same  estate." 
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M.  E.      tion  "  near  the  close  of  the  section  shew  that  it  only  applies  where 
1871       the  persons  are  so  seised  upon  a  trust.    When  I  come  to  inquire 
In  re      what  is  meant  by  a  trust,  I  find  it  is  provided  by  the  interpretation 
Mortgage   clause  that  the  word  "  trust  "  shall  not  mean  the  duties  incident 
TBrSTS-     to  an  estate  conveyed  by  way  of  mortgage  ;  and  having  regard  to 
that,  I  think  there  is  no  authority  in  the  Court  to  appoint  a  person 
to  convey  the  estate  of  a  mortgagee  who  has  been  paid  off  under 
such  circumstances  as  occur  here. 

There  are,  possibly,  two  cases  in  which  the  Court  might  have 
authority  under  this  section  to  appoint  a  person  to  convey  the 
estate  of  a  mortgagee  who  has  been  paid  off.  One  is  where  the 
advance  has  been  made  out  of  trust  funds,  and  a  new  trustee  has  been 
appointed  in  consequence  of  one  of  the  former  trustees  being  resi- 
dent out  of  the  jurisdiction.  In  that  case  the  Court  would  probably 
make  an  order,  but  only  at  the  instance  of  the  cestui  que  trust, 
not  of  the  mortgagor,  who  is  a  perfect  stranger  to  the  trust. 

Another  case  may  be  where  two  persons  advance  distinct  sums 
out  of  their  own  moneys  to  make  up  one  single  sum  ;  then  if  each 
were  paid  off  and  gave  a  receipt  in  full  for  all  that  was  due  to  him, 
that  might  amount  to  a  declaration  that  he  was  merely  a  trustee 
of  the  legal  estate,  and  the  Court  might  possibly  make  an  order. 
But  this  is  not  that  case.  Here  the  Court  is  asked  to  dispose  of 
the  property  of  a  person  in  his  absence.  For  aught  that  I  know, 
he  may  claim  more  than  has  been  paid.  A  deed  might  be  framed 
containing  a  provision  enabling  one  of  two  mortgagees  to  give  a 
receipt  in  the  name  of  the  other ;  but  in  the  absence  of  such  a 
stipulation  I  cannot  make  the  order. 


Solicitors  :  Messrs.  MarWoy  &  Tarry. 
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BAKTLETT  v.  BEES.  m.e. 

Mortgage — Foreclosure — Priorities  of  Incumhrances — Form  of  Decree — 

Interest  of  Mortgagor  vested  in  the  Crown.  jujy  21 


In  a  foreclosure  suit,  when  questions  as  to  priorities  not  affecting  the 
Plaintiff  are  raised  between  co-Defendants,  the  Court  will  fix  a  day  certain 
for  all  to  redeem  or  be  foreclosed,  without  prejudice  to  the  rights  of  the  several 
Defendants  inter  se. 

In  such  a  suit,  where  part  of  the  mortgagor's  interest  is  vested  in  the 
Crown,  the  Court  will  not  decree  foreclosure  in  respect  thereof,  but  will  give 
the  Plaintiff  liberty  to  apply  in  Chambers  for  a  sale. 

Form  of  decree. 

XhIS  was  a  suit  by  a  mortgagee  for  the  foreclosure  of  the  equity 
of  redemption  of  certain  freehold  and  leasehold  premises  comprised 
in  six  indentures  of  mortgage,  dated  the  27th  of  December,  1860, 
and  an  indenture  of  further  charge,  dated  the  20th  of  June,  1861, 
and  respectively  executed  by  William  Roupell,  the  mortgagor,  who 
was  subsequently  convicted  of  forgery. 

The  Defendants  to  the  suit  were  W.  H.  Bees  and  F.  WhitaJcer, 
trustees  of  a  settlement  made  by  the  mortgagor ;  Sarah  Boujpell 
the  elder,  Richard  Boupell,  and  Sarah  Boujpell  the  younger,  who 
were  cesluis  que  trust  thereunder,  and  claimed  a  title  paramount 
to  the  Plaintiffs  in  part  of  the  premises ;  E.  T.  Whitaker  and 

F.  T.  WooTbert,  who  were  subsequent  incumbrancers;  F.  T.  Gals- 
worthy, a  mortgagee  who  had  assigned  his  security  to  the  Plain- 
tiff; J.  Tredwell  and  W.  K  Hewitt,  who  were  judgment  creditors 
of  the  mortgagor,  but  had  released  their  claims  to  the  Plaintiff ; 

G.  T.  Woodroffe  and  Cordery,  who  were  trustees  for  the  Plain- 
tiff ;  and  the  Attorney-General,  in  respect  of  the  mortgagor's 
interest  in  certain  leaseholds  comprised  in  the  mortgage,  which 
were  forfeited  to  the  Crown  by  reason  of  the  conviction  for 
felony. 

There  were  conflicting  claims  as  to  priority  between  Bees  and 
other  Defendants  ;  but  subject  to  the  reservation  contained  in  the 
minutes  as  to  B.  Boujpell  and  Sarah  Boujpell  the  elder,  the  Court 
held  the  Plaintiff's  priority  established. 

The  principal  question  in  the  case  related  to  the  form  of  the 
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decree,  in  consequence  of  the  questions  between  the  co-Defendants 
as  to  their  respective  priorities. 

Mr.  Jessel,  Q.C.,  and  Mr.  Faher,  for  the  Plaintiff. 

Mr.  Foolcs,  Q.C.,  and  Mr.  Holmes,  for  the  Defendant  Bees,  asked 
that  the  decree  might  be  drawn  up  as  in  Duberly  v.  Bay  (1),  with 
successive  rights  of  redemption. 

Mr.  Southgate,  Q.C.,  Mr.  Chitty,  Mr.  Cookson,  and  Mr.  Owen,  for 
other  parties. 

Mr.  Hemming,  for  the  Attorney-General. 


July  21.  Lord  Eomilly,  M.K.,  said  that  he  would  not  dispose 
of  questions  relating  to  the  relative  priorities  of  the  co-Defendants, 
and  that  the  proper  decree  would  be  one  following  the  form  in 
Edwards  v.  Martin  (2),  fixing  one  time  for  all  the  Defendants  to 
redeem  or  be  foreclosed,  but  that  it  should  be  without  prejudice 
to  the  interests  of  any  of  the  Defendants  between  themselves,  or  to 
the  titles  set  up  by  the  Defendants  B.  Boupell  and  Sarah  Boupell 
the  elder. 

With  respect  to  the  leasehold  interest  vested  in  the  Crown,  his 
Lordship  held  that,  following  HancocJc  v.  Attorney-General  (3),  no 
decree  of  foreclosure  could  be  made,  but  the  Plaintiff  might  have 
liberty  to  apply  in  Chambers  for  an  order  for  sale.  * 


Aug.  4.  The  case  was  again  spoken  to  on  the  minutes  of 
decree. 

Minutes  : — Order  that  an  account  be  taken  of  what  is  due  to  the  Plaintiff 
under  or  by  virtue  of  his  mortgage  securities,  and  that  upon  the  Defendants 
E.  T.  Whitaker,  W.  E.  Bees,  F.  WJiitaJcer,  F.  T.  WooTbert,  Sarah  Boupell  the 
elder,  B.  Boupell,  and  Sarah  Boupell  the  younger,  or  any  of  them,  paying  to  the 
Plaintiff  what  shall  be  certified  to  be  due  to  him  under  or  by  virtue  of  all  his 
said  securities  within  six  months  after  the  date  of  the  Chief  Clerk's  certificate, 
at  such  time  and  place  to  be  thereby  appointed,  the  Plaintiff  do  execute  all 


M.  E. 
1871 

Bartlett 

V. 

Rees. 


(1)  U  Bear.  1.  (2)  7  W.  K.  30.  (3)  33  L,  J.  (Ch.)  661. 
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proper  and  necessary  deeds  for  conveying  the  hereditaments  and  premises  com-       M.  K. 
prised  in  his  said  respective  mortgage  securities  free  and  clear  of  and  from  all 
incumbrances  done  by  the  Plaintiff  or  any  person  or  persons  claiming  by,  from,  or  yw 
under  him,  and  deliver  up  upon  oath  all  the  title  deeds  and  writings  in  his  Bartlett 
custody  or  power  relating  to  the  said  premises  to  the  said  Defendants,  or  to  j^es 

such  one  or  more  of  them  as  shall  so  redeem  the  Plaintiff,  or  as  he  or  they  shall   

direct,  such  conveyance  or  conveyances  to  be  settled  by  the  Judge,  in  case  the 
parties  differ  about  the  same.  And  it  is  ordered  that  in  case  the  said  Defendants, 
or  any  or  either  of  them,  shall  so  redeem  the  Plaintiff,  the  Defendants  or  Defen- 
dant so  redeeming  the  riaintiff  are  or  is  to  be  at  liberty  to  apply  to  this  Court 
as  he,  she,  or  they  may  be  advised,  and  on  such  application  it  is  not  to  be 
incumbent  on  the  Defendant  or  Defendants  so  applying  to  give  to  the  Plaintiff 
notice  thereof.  But  this  order  is  to  be  without  prejudice  to  any  question  which 
may  arise  as  to  the  rights  or  interests  of  the  said  Defendants  as  between  them- 
selves to  or  in  the  said  hereditaments  and  premises ;  but  in  default  of  the  said 
Defendants,  or  any  or  either  of  them,  so  redeeming  the  Plaintiff  by  the  time 
aforesaid,  it  is  ordered  that  they  do  stand  absolutely  barred  and  foreclosed  of 
and  from  all  right,  title,  interest,  and  equity  of  redemption  in  and  to  the  here- 
ditaments and  premises  comprised  in  the  said  mortgage  securities,  and  every  part 
thereof,  and  this  decree  is  to  be  also  without  prejudice  to  the  rights  of  the  Crown 
as  regards  the  leasehold  premises  comprised  in  the  Plaintiff's  mortgage  security ; 
and  in  case  of  such  foreclosure  as  aforesaid,  it  is  ordered  that  the  Plaintiff  be  afr 
liberty  to  hold  the  last-mentioned  leasehold  premises  until  the  Crown  shall  think, 
lit  to  redeem  the  same,  and  that  the  Plaintiff  be  at  liberty  to  apply  in  Chambers, 
for  a  sale  of  such  leasehold  premises.  And  this  decree  is  to  be  also  without 
prejudice  to  the  paramount  titles  set  up  by  the  Defendants  JR.  Houpell  and  Sarah 
Boupell  the  elder  as  regards  the  premises  affected  or  alleged  to  be  affected 
thereby.  And  it  is  ordered  that  all  further  proceedings  in  this  cause  as  against., 
the  Defendants  J.  Tredwell  and  W.  H.  Hewitt,  who  have  respectively  assigned 
or  released  their  claims  as  such  judgment  creditors  as  in  the  bill  mentioned,  and. 
as  against  the  Defendant  F.  T.  Galsivorthy,  who  has  as  aforesaid  assigned  his 
mortgage  securities  to  the  Plaintiff,  be  stayed.  And  any  of  the  parties  are  to  be 
at  liberty  to  apply  as  they  may  be  advised. 

Solicitors  for  the  Plaintiff :  Messrs.  Woodrooffe  &  PlashiU. 

Solicitors  for  the  Defendants :  Messrs.  Linklater,  Hackiuood, 
dtCo.;  Mr.  H.  Erie;  Messrs.  Whitahers  &  Woolbert ;  Mr.  J". 
Galsworthy  ;  Messrs.  Baven  &  Bradley. 
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M.  b.  In  re  EICHAEDSON. 

^  Land  Registry  Act  (25  &  26  Vict.  c.  53)  s.  17— Indefeasible  Title— Mortgager 
Aug.  2,  4.  with  Indefeasible  Title — Purchaser  from  Mortgagee. 

A  mortgagor  registered  with  an  indefeasible  title  made  three  successive 
mortgages,  all  of  which  were  entered  on  the  register  of  incumbrances ;  the 
first  mortgagee  sold  under  his  power  of  sale,  and  conveyed  the  estate  to  a 
purchaser : — 

Held,  that  the  purchaser  was  entitled  to  be  registered  with  an  indefeasible 
title,  although  the  second  and  third  mortgages  remained  on  the  register  of 
incumbrances. 

In  December,  1866,  Sir  William  Eussell  was  registered  as  the 
owner,  with  an  indefeasible  title,  of  certain  real  estate.  In  January, 
1867,  Sir  William  Russell  mortgaged  the  estate  to  Smith  and 
others  for  £8800.  The  mortgage  deed  contained  a  power  of  sale 
by  reference  to  the  statute  23  &  24  Vict.  c.  145.  In  June,  1867, 
and  January,  1868,  Sir  William  Russell  made  two  other  mortgages. 
All  three  mortgages  were  entered  in  the  register  of  mortgages  and 
incumbrances. 

In  June,  1869,  the  mortgage  of  January,  1867,  was  transferred 
to  Richard  Ber ridge,  and  the  deed  of  transfer  was  duly  registered. 

In  1871  Berridge  sold  the  property  under  the  power  of  sale,  and 
conveyed  it  to  Thomas  Richardson,  who  thereupon  applied  to  be 
registered  as  owner  in  fee  simple,  free  from  the  incumbrances 
created  by  Sir  William  Russell. 

The  question  as  to  the  form  of  the  entry  in  the  register  was 
referred  to  the  Court,  under  the  provisions  of  the  Land  Registry 
Act  (25  &  26  Vict.  c.  53),  s.  17. 

Mr.  Caldecott,  for  Mr.  Richardson : — 

N  If  Sir  William  Russell  had  conveyed  directly  to  Mr.  Richardson, 
without  having  incumbered  his  estate,  then  Mr.  Richardson  would, 
in  accordance  with  the  practice  of  the  Land  Eegistry  Office,  have 
been  entitled  to  be  registered  as  owner  with  an  indefeasible  title. 
It  cannot  make  any  difference  that  he  has  mortgaged,  or  that  the 
mortgagee,  by  virtue  of  the  statutory  power  of  sale,  has  conveyed 
to  Richardson.  By  23  &  24  Vict.  c.  145,  s.  15,  the  person  exercising 
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the  power  of  sale  has  power  to  convey  to  the  purchaser  the  inort-      M.  R. 
gaged  property,  not  only  for  all  the  estate  which  the  mortgagee  1871 
has,  but  for  all  the  estate  and  interest  which  the  mortgagor  had 

power  to  dispose  of.  Eichahdscn. 

Auo\  4.    Lord  Komilly,  M.R. : — 

This  is  one  of  a  class  of  cases  which  are  extremely  unpleasant  to 
me.  They  are,  in  reality,  ex  parte  appeals  from  the  decision  of 
the  Chief  Registrar,  and  but  that  he  is  generally  kind  enough 
to  favour  me  with  a  communication  on  the  subject,  I  should  be 
entirely  ignorant  of  the  reasons  on  which  he  acted.  On  the  other 
hand,  the  Appellant  knows  nothing  of  any  such  communication, 
and  cannot  address  himself  to  the  points  which  have  weighed  with 
the  Registrar. 

The  present  case  is  shortly  this :  A  first  mortgagee  sells  under 
a  power  of  sale  to  a  purchaser.  The  mortgagor  has  an  indefeasible 
title.  The  purchaser  asks  to  be  put  on  the  register  as  having  an 
indefeasible  title.  There  is  no  question  as  to  fraud,  or  anything  of 
the  kind ;  but  there  are  second  and  third  mortgagees,  who  are  on 
the  register  of  incumbrances.  The  purchaser,  however,  has  nothing 
to  do  with  the  application  of  the  purchase-money,  and  I  cannot  see 
why  the  subsequent  mortgages  should  affect  the  indefeasibility  of 
the  title.  The  Registrar  appears  to  think  that  there  would  be 
some  inconsistency  in  registering  the  purchaser  with  an  indefeasible 
title  while  the  subsequent  mortgagees  remain  on  the  register ;  but 
I  do  not  think  that  there  is  any  inconsistency.  The  subsequent 
mortgagees  have  no  claim  against  the  land ;  they  are  entitled 
to  be  paid  out  of  the  surplus  which  remains  after  satisfying  the 
first  mortgage ;  but  the  purchaser  has  nothing  to  do  with  that ; 
his  title  is  perfectly  good,  and  he  is  entitled  to  be  registered  as 
indefeasible  owner. 


Minutes  : — Order  that  the  applicant,  Thomas  Richardson,  be  entered  on  the 
register  of  title  as  the  owner  in  fee  with  an  indefeasible  title,  in  the  same  manner 
as  if  he  had  purchased  from  the  former  registered  owner  without  his  (the  former 
owner)  having  created  any  incumbrances,  subsequent  to  the  mortgage  to  the  mort- 
gagee selling  to  the  said  Thomas  Richardson ;  but  his  Lordship  doth  not  direct 
any  alteration  to  be  made  in  the  record  of  incumbrances. 


Solicitors:  Messrs.  Van  Sandau  &  Camming, 
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M.  R.  SURTEES  v.  SURTEES. 

1871 

^v-^        Will — Gift  to  "every  Son  during  his  Life" — Gift  in  Succession  or  to  a  Class  as? 

June  28,  29 ;  Tenants  in  Common —  Cross  Remainders. 

July  7. 

Testator  directed  his  trustees  to  purchase  lands  in  the  counties  of  N.  and  D^. 
to  be  settled,  on  the  death  of  the  eldest  son  of  J.  S.  without  issue  (which 
happened),  to  the  use  of  every  son  of  J.  S.  then  living  or  who  should  be* 
born  in  testator's  lifetime,  and  the  assigns  of  such  son  during  his  life,  with- 
remainder  to  trustees  to  preserve  contingent  remainders ;  but  to  permit  such 
son  and  his  assigns  to  receive  the  rents  during  his  life,  and  after  his  decease- 
to  the  use  of  such  son's  first  and  every  other  son  successively  in  tail  male,  and1 
on  failure  of  such  issue,  to  the  use  of  the  testator's  right  heirs : — 

Held,  that  the  younger  sons  of  J.  S.  took  as  tenants  in  common  for  life„ 
with  remainder  as  to  each  son's  share  to  his  first  and  other  sons  in  tail  male., 
with  cross  remainders  over. 

William  SURTEES,  the  testator  in  the  cause,  having  pro- 
perty in  the  counties  of  Northumberland  and  Durham,  by  his  willr 
dated  the  8th  of  April,  1830,  after  devising  his  several  estates 
therein  mentioned  in  strict  settlement,  and  making  certain  bequests, 
gave  the  residue  of  the  trust  funds  in  his  will  mentioned  to  his- 
trustees  upon  the  following  trusts  : — 

"  Upon  further  trust  to  lay  out  and  invest  the  residue  or  surplus- 
of  the  aforesaid  trust  moneys  in  the  purchase  of  freehold  lands  audi 
hereditaments  in  the  counties  of  Northumberland  and  Durham,  and 
to  settle  or  assure,  or  cause  to  be  settled  and  assured,  the  heredi- 
taments so  to  be  purchased,  when  and  as  the  same  shall  be  pur- 
chased, to  the  use  and  intent "  that  the  said  trustees  should  raise 
thereout  certain  rent-charges,  and,  subject  thereto,  "  to  the  use  of 
Henry  Surtees,  the  eldest  son  of  my  son  John  Surtees,  and  the 
assigns  of  the  said  Henry  Surtees  during  his  life ;  and  after  the- 
determination  of  his  estate  in  his  lifetime,  to  the  use  of  trustees  to 
preserve  contingent  remainders ;  and  after  his  death,  to  the  use  of 
the  first  and  every  other  son  successively  of  the  said  Henry  Surtees 
in  remainder,  one  after  another,  and  the  heirs  male  of  the  body  of 
each  such  son,  the  elder  and  the  heirs  male  of  his  body  taking 
before  the  younger  and  the  heirs  male  of  his  body ;  and  on  failure 
of  such  issue,  to  the  use  of  every  son  now  living,  or  who  shall  come 
into  existence  in  my  lifetime,  of  the  said  John  Surtees,  and  the 
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assigns  of  such  son  during  his  life ;  and  immediately  after  the      M.  R. 
determination  of  the  estate  in  his  lifetime,  to  the  use  of  trustees  is?i 
upon  trust  to  preserve  contingent  remainders  hereinafter  limited,  surtees 
but  to  permit  such  son  and  his  assigns  to  receive  the  said  rents  SxjIl^EES 

and  profits  during  his  life ;  and  immediately  after  his  decease,  to   

the  use  of  such  son's  first  and  every  other  son  successively  in 
remainder,  one  after  another,  and  the  heirs  male  of  the  body  of 
each  such  last-mentioned  first  and  every  other  son,  the  elder  and 
the  heirs  male  of  his  body  taking  before  the  younger  and  the  heirs 
male  of  his  body ;  and  on  failure  of  such  issue,  to  the  use  of  my 
'Own  right  heirs  for  ever." 

The  testator  died  in  1832.  At  the  time  of  his  death  John 
Surtees  had  seven  sons  living,  namely,  Henry  Surtees,  Arthur 
Surtees,  Scott  Surtees,  Villiers  Surtees,  Nathaniel  Surtees,  Richard 
■Surtees,  and  Alfred  Surtees. 

Arthur  Surtees  and  Villiers  Surtees  died  in  the  lifetime  of  Henry 
^Surtees,  and  left  no  issue. 

Henry  Surtees  died  in  1870,  without  issue  ;  and  on  his  death  the 
question  arose  as  to  the  interests  of  the  other  sons  of  John  Surtees 
in  the  estates  purchased  under  the  testator's  will — whether  they 
took  successive  life  estates  in  the  whole,  in  which  case  Scott  Surtees, 
the  eldest  surviving  son,  would  be  entitled  as  first  tenant  for  life  ; 
•or  whether  the  gift  "to  every  son  of  John  Surtees"  was  a  gift  to  all 
the  younger  sons  collectively,  and  whether  as  tenants  in  common, 
with  cross  remainders  over  in  tail  male. 

Nathaniel  Surtees,  Richard  Surtees,  and  Alfred  Surtees  each  had 
male  issue  living. 

The  Plaintiffs  in  the  suit  were  the  said  Richard  Surtees  and 
Alfred  Surtees,  who  were  the  present  trustees  of  the  will,  as  well 
as  interested  under  it.  The  Defendants  were  the  surviving  sons 
and  grandsons  of  John  Surtees. 

Mr.  Jessel,  Q,C,  and  Mr.  Phillpotts,  for  the  Plaintiffs : — 

The  question  in  this  case  is,  what  interest  the  younger  sons  of 
John  Surtees  became  entitled  to,  under  the  will,  on  the  death  of 
Henry  Surtees.  To  ascertain  this  it  is  necessary  to  give  effect,  as 
far  as  possible,  to  the  exact  words  ©f  the  will.  The  limitations 
are,  "  To  the  use  of  every  son  now  living,  or  who  shall  come  into 
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M.  R.      existence  in  my  lifetime,  of  the  said  John  Surtees,  and  the  assigns 
1871       of  such  son  during  his  life,"  with  remainder  to  the  use  of  trustees 
Surtees    to  preserve  contingent  remainders ;  but  "  to  permit  such  son  and 
Surtees    ^s  assi'gns  to  receive  the  rents  during  his  life,"  with  remainder  to 

  the  use  of  such  son,  and  his  first  and  every  other  son  successively 

in  tail  male. 

We  contend  that,  under  these  words,  the  younger  sons  all  take 
as  tenants  in  common  for  life.  It  will  be  contended,  on  behalf  of 
the  Defendant  Scott  Surtees,  that  he  is  entitled  to  a  life  interest  in 
the  whole,  but  to  support  that  contention  the  word  "  successively  " 
must  be  supplied  after  the  words  "  to  the  use  of  every  son  of  John 
Surtees"  and  there  is  no  principle  of  construction  which  requires 
such  an  addition,  it  being  now  clearly  settled  that  in  construing 
wills  the  Court  will  adhere,  as  far  as  possible,  to  the  exact  words 
used  by  the  testator :  Grey  v.  Pearson  (1)  ;  Roddy  v.  Fitzgerald  (2)  ; 
Shore  v.  Wilson  (3).  In  Evans  v.  Astley  (4),  Lord  Mansfield  held 
that  words  might  be  supplied  to  give  successive  estates  tail  rather 
than  a  tenancy  in  common ;  but  there  he  considered  that  there 
was  enough  in  other  parts  of  the  will  to  support  that  construction, 
a  consideration  which  would  not  now  be  held  to  justify  importing 
words  into  a  will.  Besides,  the  words  in  the  will,  as  they  stand, 
are  inconsistent  with  the  idea  of  successive  estates  ;  the  plain 
meaning  of  the  testator  is,  that  all  the  younger  sons  take  as 
tenants  in  common  for  life,  and  . cross  remainders  over  must  be 
implied. 

Mr.  Swanston,  Q.C.,  and  Mr.  Charles  Hall,  for  the  sons  of  Richard 
Surtees : — 

These  Defendants  are  in  the  same  interest  as  the  Plaintiffs.  In 
Lewis  v.  Waters  (5)  there  is  a  judicial  interpretation  of  the  words 
used  in  this  will.  In  that  case  there  was  a  limitation  "  to  the 
first  and  other  sons  of  David  Orrnond"  and  Lord  Ellenborough 
observed  that  the  expression  used  denoted  that  the  sons  should  take 
successively  as  plainly  as  if  that  word  had  been  used  ;  otherwise,  if 
he  had  meant  that  all  the  sons  should  have  taken  together,  he 

(1)  6  H.  L.  C.  61.  (3)  9  CI.  &  F.  35-5. 

(2)  Ibid.  823.  (4)  3  Burr.  1570. 

(5)  6  East,  336,  342. 
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would  have  used  the  words  "  all  and  every,"  or  other  analogous  ex- 
pressions. So  here  the  use  of  the  words  "  every  son"  imports 
that  the  estate  is  to  go  to  all  the  younger  sons  as  tenants  in 
common :  De  Windt  v.  Be  Windt  (1).  , 

The  words  shew  that  the  younger  sons  are  to  take  collec- 
tively ;  if  not,  in  what  order  are  they  to  take  ?  The  law  will  not 
presume  an  intention  of  regarding  seniority  where  it  is  not  ex- 
pressed. In  Hope  v.  Potter  (2),  Vice-Chancellor  Wood  considered 
the  two  classes  of  cases  where  the  Court  would  supply  words  in  a 
will,  neither  of  which  are  applicable  to  the  present  case. 

Mr.  Chitty,  for  two  of  the  grandsons  of  John  Surtees,  contended 
that  under  the  wrords,  "  to  the  use  of  such  son's  first  and  every 
other  son  successively  in  remainder,  and  the  heirs  male  of  the  body 
of  such  first  and  every  other  son,"  there  must  be  implied  cross 
remainders  over  in  tail  male  as  to  each  son's  share  on  his  death. 
[He  cited  Atkinson  v.  Holtby  (3).] 

Mr.  Southgate,  Q.C.,  and  Mr.  Macnaghten,  for  Scott  Surtees: — 

Under  this  gift,  which  is  in  the  form  of  an  executory  trust, 
Scott  Surtees,  as  the  eldest  surviving  son  of  John  Surtees,  is  en- 
titled to  the  whole  estate  for  his  life.  Where  there  is  a  previous 
gift  to  an  eldest  son  and  to  his  first  and  other  sons  in  tail,  and  then 
a  gift  in  remainder  to  younger  sons,  then  the  ordinary  rule  as  to 
succession  in  property  will  prevail.  The  evident  intention  is  that 
the  property  to  be  purchased  by  the  trustees  is  to  be  enjoyed  as  a 
whole.  This  may  be  inferred  from  the  direction  to  the  trustees  to 
purchase  lands  in  Northumberland  and  Durham,  for  he  cannot  be 
supposed  to  have  intended  the  lands  so  purchased  as  a  family 
estate  to  be  afterwards  divided. 

The  use  of  the  words  "  every  son  "  after  the  gift  to  Henry  imports 
that  each  is  to  enjoy  the  whole  for  his  life.  This  is  confirmed  by 
the  words  "  the  assigns  of  such  son,"  shewing  by  the  use  of  the 
singular  "  son "  that  he  meant  each  son  after  Henry  to  take  in 
succession.  In  Cradoch  v.  Cradoch  (4),  after  devising  an  estate 
for  life  to  J.,  and  B.  in  succession,  a  testator  devised  the  same 


M.  R. 
1871 

Surtees 
v. 

Surtees. 


(1)  Law  Rep.  1  H.  L.  87. 

(2)  3  K.  &  J.  206,  209. 


(3)  10  H.  L.  C.  313 

(4)  4  Jur.  (N.S.)  626. 
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M.  R.  estate  to  the  first  son  of  B.  in  tail  male,  and  in  default  of  such 

1871  issue,  to  the  second,  third,  and  all  and  every  other  the  son  and 

Suktees  sons  °f  B-  severally  and  successively  in  tail  male,  and  in  default  of 

„  v-  such  issue,  to  the  third  and  all  and  every  other  the  son  and  sons 

SCRTEES.  J 

  of  A.  and  the  heirs  male  of  such  son  and  sons,  and  in  default  of 

such  issue,  to  the  testator's  right  heirs.  Upon  the  death  of  the 
survivors  of  J.,  and  B.}  it  was  held  by  Vice- Chancellor  Stuart  that 
the  devise  to  the  third  and  all  other  the  sons  of  A.  gave  them, 
estates  in  succession  in  tail  male,  and  that  the  third  son  took  the 
entirety.  There  the  words  were  "  all  and  every  other  the  son  and 
sons,"  making  it  a  stronger  case  than  this.  Lewis  v.  Waters  (1)  is 
also  an  authority  in  our  favour. 

Sir  B.  Baggallaxj,  Q.C.,  and  Mr.  Coohson,  for  Nathaniel  Surtees 
and  his  son,  referred  to  Gordon  v.  Atkinson  (2). 


July  7.    Lord  Komilly,  M.K. : — 

The  question  in  this  case  is  as  to  the  construction  of  certain 
limitations  contained  in  a  will.  I  have  read  through  the  will  very 
carefully,  and  I  have  also  consulted  all  the  authorities  which  were 
cited  to  me ;  but  I  do  not  think  the  authorities  have  much  to 
do  with  it,  for,  as  it  has  been  laid  down  very  correctly  in  many 
cases,  the  only  subject  to  be  considered  is,  the  effect  of  the  words 
of  the  will. 

The  testator,  after  devising  the  estates  in  his  will  mentioned  in 
strict  settlement,  directed  his  trustees  to  invest  the  residue  of 
certain  trust  moneys  "in  the  purchase  of  freehold  lands  and  here- 
ditaments in  the  counties  of  Northumberland  and  Durham,  and  to 
settle  and  assure,  or  cause  to  be  settled  and  assured,  the  heredita- 
ments so  to  be  purchased  when  and  as  the  same  shall  be  pur- 
chased;" upon  this  it  is  said  that  the  testator  obviously  shewed 
a  strong  desire  that  all  the  property  purchased  should  be  in  the 
counties  of  Northumbdrland  and  Durham,  in  which  he  had  a  great 
interest;  and  also  that  the  terms  of  this  trust  are  executory — that 
is,  it  is  given  upon  trust  to  settle  and  assure,  or  cause  to  be  settled 
and  assured  the  lands,  as  and  when  the  same  shall  be  purchased. 
(1)  6  East,  336.  (2)  1  De  G.  &  Sm.  478. 
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Then,  after  certain  charges,  the  uses  of  the  lands  so  to  be  pur-      M.  K. 
chased  are  declared.    The  first  limitation  is  to  the  use  of  Henry  1871 
Surtees,  the  eldest  son  of  John  Surtees,  for  life,  with  remainder  to  Surtees 
his  first  and  other  sons  in  tail  male ;  "  and  on  failure  of  such  issue,  sURtEES. 

to  the  use  of  every  son  now  living,  or  who  shall  come  into  existence   

in  my  lifetime,  of  the  said  John  Surtees,  and  the  assigns  of  such 
•son  during  his  life."  If  I  stop  there,  it  is  quite  clear  that  it  is  a 
gift  to  all  the  sons,  and  that  it  is  an  express,  clear,  and  distinct 
direction  that  every  son  then  living,  and  every  son  who  shall  come 
into  existence  in  the  testators  lifetime,  of  the  said  John  Surtees, 
and  the  assigns  of  such  son  during  his  life,  shall  take  an  interest 
in  this  fund.  Every  son  taking  an  interest,  the  question  may 
arise  whether  they  take  as  joint  tenants,  or  as  tenants  in  common; 
but,  unless  it  is  altered  by  what  follows,  it  is  quite  clear  that  they 
all  take  together.  I  am,  however,  asked  to  put  in  words  to  this 
effect :  "  To  the  use  of  the  second  and  every  other  son  now  living, 
or  who  shall  come  into  existence  during  my  lifetime,  of  the  said  John 
Surtees, '  successively  one  after  another.'  "  I  am  quite  clear  I  cannot 
do  that,  as  it  would  be  altering  entirely  the  frame  of  the  limita- 
tion. By  the  words,  "  to  the  use  of  every  son  now  living,  or  who 
shall  come  into  existence,"  it  is  clear  that  every  son  who  was  then 
living,  or  who  should  come  into  existence,  must  take  an  interest  in 
this  fund.  Upon  that  point  I  think  the  late  cases  in  the  House 
of  Lords  clearly  lay  down  the  rule.  One  of  the  first,  Grey  v. 
Pearson  (1),  was  decided  by  Lord  Wensleydale  and  other  law  lords, 
and  has  been  followed  subsequently  ;  and  it  was  to  this  effect,  that 
there  is  no  good  sense  or  reason  in  trying  to  modify  the  frame  of 
a  will  by  reason  of  what  you  suppose  ought  to  have  been  the 
intention  of  the  testator.  It  has  been  contended  that  this  testator 
shewed  a  great  desire  to  have  the  property  in  the  counties  of 
Northumberland  and  Durham.  I  am  not  at  all  clear  that,  by 
giving  it  to  all  the  sons,  he  might  not  secure  a  larger  portion  of 
it  being  kept  within  those  counties  than  if  he  gave  it  to  his  second 
and  other  sons  in  succession,  because,  if  one  tenant  in  tail  wished 
to  dispose  of  his  interest,  he  would  get  rid  of  the  whole  property. 
But,  whether  that  is  so  or  not,  all  I  can  say  is,  if  such  was  his  in- 
tention, he  has  not  expressed  it.  I  think  the  only  safe  mode  of 
(1)  6  H.  L.  C.  61. 
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M.  K.      proceeding  is  to  go  upon  the  principle  of  following  the  exact 
1871       meaning  of  the  words  in  the  will. 
Surtees        There  is  another  question,  as  to  the  form  in  which  the  sons  are 
Subtees    *°  take*    The  words,  "to  the  use  of  every  son  now  living,  or  who 

■   shall  come  into  existence  in  my  lifetime,  of  the  said  John  Surtees" 

if  taken  alone,  would  imply  a  joint  tenancy ;  but  I  am  of  opinion 
that  the  subsequent  words  shew  that  there  was  meant  to  be  a 
division,  and  that,  upon  the  principle  which  has  constantly  been 
followed  when  an  estate  has  been  given  to  a  certain  number  of 
persons,  and  afterwards  to  the  first  and  other  sons  of  each  of  them, 
this  is  a  sufficient  indication  that  the  testator  intended  them  to  take 
as  tenants  in  common.  The  clause  in  the  will  continues  thus : 
"And  the  assigns  of  such  son  during  his  life,  and  immediately 
after  the  determination  of  his  estate  in  his  lifetime,  to  the  use  of 
trustees  to  preserve  contingent  remainders."  It  was  suggested  that 
by  using  the  words  "  such  son  "  in  the  singular,  it  was  clear  that  he 
intended  to  mean  only  the  second  and  other  sons,  each  taking  in 
succession.  I  do  not  think  so.  He  has  used  the  word  "  son  "  with 
the  word  "every"  before  it;  and  then  he  says,  "the  assigns  of 
such  son  during  his  life  " — that  is,  of  every  such  son.  No  doubt 
it  might  have  been  much  more  accurately  expressed  if  he  had 
clearly  directed  that  each  and  every  son  should  take  distinctively ; 
but,  in  my  opinion,  he  means  "  every  son,  and  the  assigns  of  every 
such  son  during  his  life ;"  and  by  the  words  "  immediately  after 
the  determination  of  his  estate  in  his  lifetime"  he  means  the  estate 
of  every  such  son — that  is,  instead  of  repeating  the  limitations 
for  each  son,  he  has  said  that  they  apply  separately  to  each 
son.  Then  follows  the  usual  limitation :  "  To  the  use  of  such  son's 
first  and  every  other  son  successively  in  remainder,  one  after 
another ;  and  the  heirs  male  of  the  body  of  each  such  last- 
mentioned  first  and  every  other  son,  the  elder  and  the  heirs  male 
of  his  body  taking  before  the  younger  and  the  heirs  male  of  his 
body ;  and  on  failure  of  such  issue,  to  the  use  of  my  own  right 
heirs  for  ever."  It  is  said  that  this  applies  to  one  son,  which  I 
agree  it  does ;  but  it  only  means  that  it  is  to  be  treated  distri- 
butively  as  to  each  of  the  sons  who  take  a  share  in  the  property ; 
and  in  my  opinion,  consequently,  it  shews  they  must  take  as 
tenants  in  common,  and  that  the  property  is  given  among  all  those 
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sons  as  tenants  in  common  for  life,  and  that,  on  the  death  of  each      M.  R. 
son,  his  share  is  to  go  to  that  son's  first  and  other  sons  in  tail  male,  1871 
with  cross  remainders  over,  which  must  be  inferred,  and  writh  an  surtees 
ultimate  remainder  to  the  testator's  right  heirs. 

It  is  rather  doubtful  whether  this  construction  is  in  accordance 
with  some  of  the  earlier  cases  cited,  particularly  Evans  v.  Astley  (1),  in 
which  Lord  Mansfield  expresses  his  horror  at  supposing  there  should 
be  six  or  seven  jointures  on  the  estate ;  yet  I  am  quite  clear  the 
subsequent  course  of  decisions  has  been  in  favour  of  following  the 
exact  words  of  the  testator's  will.  In  doing  so  in  this  case  I  give 
the  sons  of  John  Surtees  separate  estates  and  separate  portions; 
and  I  will  make  a  declaration  to  that  effect. 

Solicitors:  Mr.  A.  W.  Surtees;  Messrs.  Shum  &  Crossman,  agents 
for  Messrs.  Stanton  &  Atkinson,  Netccastle-upon-Tyne. 

(1)  3  Burr.  1570,  1582. 
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WEIGHT  v.  PITT. 

Mining  Lease — Jurisdiction — Decree  for  Account  against  Equitable  Owner  of 

Lease. 

The  Plaintiff  granted  a  lease  or  license  to  mine  under  certain  lands  to  two 
persons  as  trustees  for  a  mining  company.  The  company  repudiated  the 
lease,  and  alleged  that  they  were  entitled  to  mine  under  the  custom  of  the 
district,  independently  of  the  lease,  and  proceeded  to  mine  accordingly.  The 
applicability  of  the  custom  to  the  particular  lands  was  disputed  by  the 
Plaintiff.  The  Plaintiff  filed  his  bill  against  the  surviving  trustee  and  the 
managing  committee  of  the  company,  praying  that  the  lease  might  be  declared 
binding,  not  only  at  law  on  the  trustee,  but  also  in  equity  on  the  partners  in 
,  the  company,  and  that  the  trustee  at  law  and  the  other  Defendants  in  equity 
were  bound  by  the  covenants  in  the  lease  ;  the  bill  also  prayed  an  account, 
and  that  the  trustee  or  the  company  might  be  ordered  to  pay  to  the  Plaintiff 
the  royalty  to  which  he  was  entitled  under  the  lease,  and  an  injunction  to 
restrain  the  working  of  the  mine  except  in  accordance  with  the  lease : — 

Held,  that  the  lease  must  be  treated  as  binding  in  equity  on  the  company, 
and  decree  made  in  accordance  with  the  prayer  against  the  company. 

Walters  v.  Northern  Coal  Mining  Company  (1)  and  Cox  v.  Bishop  (2) 
considered. 

THE  Plaintiff,  James  Wright,  was  the  owner  of  certain  land  in 
the  parish  of  Eyam,  in  Derby.  The  first  Defendant,  John  Pitt, 
was  the  surviving  lessee  of  the  lease  under  which  the  questions  in 
the  cause  arose.  The  Defendant  Thomas  James  Parker  and  all 
the  other  Defendants  were  the  present  managing  committee  of  an 
unincorporated  mining  partnership,  called  the  Eyam  Mining  Com- 
pany, which  was  established  in  1848,  and  contained  a  large  number 
of  so-called  shareholders. 

Prior  to  the  year  1852  a  peculiar  custom  of  mining  existed  in 
the  county  of  Derby,  which  was  regulated  by  an  Act  of  Parliament 
passed  in  1852  (14  &  15  Yict.  c.  clxiii.),  entitled  the  "Derbyshire 
Mining  Customs  and  Mineral  Courts  Act."  The  custom  was  therein 
stated  to  be,  "  That  it  is  lawful  for  all  the  subjects  of  this  realm  to 
search  for,  sink,  and  dig  mines  or  veins  of  lead  ore  upon,  in,  or 
under  all  manner  of  lands  of  whose  inheritance  soever  they  may  be 
{churches,  churchyards,  places  for  public  worship,  orchards,  gardens, 
pleasure-grounds,  and  highways  excepted)."  But  by  the  26th  sec- 
(1)  5D.M.  &  G.  629.  (2)  8  D.M.&  G.  815. 
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tion  of  the  Act  it  was  provided  as  follows :  "  Whereas  the  owners    V.-C.  M. 
of  certain  lands  and  hereditaments  within  the  manor  or  liberty  of  1870 
Eyam,  usually  called  '  ancient  freeholds/  claim  to  be  exempt  in  Wright? 
respect  of  the  said  lands  and  hereditaments  from  all  mineral  cus-  Pivtt 

toms  heretofore  in  force,  and  from  the  jurisdiction  of  all  Barmote   

Courts  heretofore  in  existence,  and  of  any  steward  thereof,  be  it 
therefore  enacted,  that  until  it  shall  be  found  by  law  that  the  said 
lands  and  hereditaments  are  subject  to  such  customs  and  to  such 
jurisdiction,  nothing  in  this  Act  shall  extend  any  mineral  law  or 
laws,  custom  or  customs,  to  the  said  lands  and  hereditaments,  or 
any  of  them ;  nor  to  give  any  authority  to  search  for  mines  or  veins 
of  lead  ore  in,  under,  or  upon  any  of  the  said  lands  or  heredita- 
ments ;  nor  to  extend  the  jurisdiction  of  any  great  or  small  Barmote 
Court,  or  the  steward  thereof,  to  the  said  lands  or  hereditaments, 
or  any  of  them  ;  nor  otherwise  to  affect  any  right  or  interest  what- 
soever of  any  of  the  owners  of  the  said  lands  and  hereditaments : 
Provided  always,  that  until  it  shall  be  found  by  law  that  the  said 
lands  and  hereditaments  are  subject  to  such  customs  and  such 
jurisdiction,  the  authority  of  the  Barmote  Courts  and  steward,  and 
all  customs  to  which  such  lands  and  hereditaments  are  now  subject, 
shall  remain  in  full  force." 

The  bill  alleged  that  the  lands  belonging  to  the  Plaintiff  were 
part  of  those  alluded  to  in  the  above  section  of  the  Act,  and  that 
as  they  had  never  been  found  by  law  subject  to  the  custom,  they 
were  therefore  excepted  from  the  operation  of  the  Act. 

In  consequence  of  doubts  having  arisen  as  to  whether  the  com- 
pany could  lawfully  work  mines  under  the  lands  belonging  to  the 
Plaintiff  and  other  persons  in  the  district,  negotiations  took  place 
between  the  Plaintiff  and  the  Eyam  Mining  Company,  which 
resulted  in  a  lease  being  executed  on  the  29th  of  November,  1855, 
between  the  Plaintiff  of  the  one  part,  and  the  Defendants,  John 
Pitt,  the  chairman  of  the  company,  and  John  Fordham,  the  trea- 
surer, of  the  other  part,  whereby  the  Plaintiff  demised  unto  John 
Pitt  and  John  Fordham,  and  the  survivor  of  them,  and  the  execu- 
tors, administrators,  and  assigns  of  such  survivor,  full  and  free 
liberty,  license,  power,  and  authority  to  make,  drive,  and  open,  and 
also  cleanse  and  keep  in  repair  a  sough,  level,  or  water-gate,  in  and 
under  the  lands  of  the  Plaintiff,  comprising  about  ten  acres  and  a 
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V.-C.  M.  half,  which  were  then  in  the  occupation  of  Peter  Wright  and  the 
1870       Kev.  J57.  Bagshawe,  together  with  full  and  free  liberty,  license, 

Weight  power,  and  authority  to  and  for  the  said  John  Pitt  and  John  Ford- 
P^T      ham,  and  the  survivor  of  them,  and  the  executors,  administrators, 

  and  assigns  of  such  survivor  from  time  to  time  at  their  will  and 

pleasure,  and  at  their  own  costs  and  charges,  to  raise,  get,  and  work 
all  the  mines  and  veins  of  lead  ore  within  or  under  the  said  lands, 
or  so  much  thereof  as  could  be  got,  by  virtue  of  the  said  sough, 
level,  or  water-gate ;  to  hold  the  said  liberties,  privileges,  mines, 
and  veins  of  lead  ore  for  the  term  of  500  years,  yielding  and  pay- 
ing one-twelfth  part,  or  share,  of  the  lead  ore  to  be  from  time  to 
time  produced  and  obtained  by  the  said  lessees  or  lessee.  It  then 
provided  that  the  payments  in  respect  of  the  lead  ore  should  never 
in  any  one  year  exceed  the  sum  of  £200,  and  that  no  part  of  the 
produce  should  be  taken  away  until  it  should  have  been  weighed 
or  measured. 

The  Defendants,  in  ignorance  of  the  existence  of  the  lease 
of  1855,  commenced  working  under  the  Plaintiff's  land  in  the 
year  1866,  whereupon  the  Plaintiff  claimed  to  be  entitled  to  his 
twelfth  part  of  the  produce  under  the  terms  of  this  lease.  The 
claim  was  made  by  a  letter  addressed  to  the  committee  of  the 
Eyam  Mining  Company  and  to  Thomas  James  Parker,  who  had 
succeeded  Mr.  Pitt  as  chairman  of  the  company.  John  Fordham 
was  then  dead.  To  this  letter  Mr.  ParJcer  replied  that  the  com- 
mittee were  not  cognisant  of  any  such  lease  as  that  alluded  to  by 
the  Plaintiff,  and  after  the  discovery  of  the  lease  the  authority  of 
Pitt  to  accept  it  as  trustee  for  the  company  was  disputed,  and 
ultimately  the  company  claimed  to  continue  working  under  the 
custom,  and  denied  the  right  of  the  Plaintiff  under  the  lease. 
This  bill  was  then  filed  to  substantiate  the  Plaintiff's  claim. 

The  decree  asked  was — that  the  lease  of  the  29th  of  November, 
1855,  might  be  declared  binding,  not  only  at  law  on  the  Defendant 
John  Pitt,  but  also  in  equity  on  the  other  Defendants,  and  on  all 
other  the  partners  in  the  Eyam  Mining  Company ;  and  that  the 
said  John  Pitt  at  law,  and  the  other  Defendants  and  other  part- 
ners in  equity,  were  bound  by  the  covenants  of  the  lease.  That 
an  account  might  be  taken  of  the  twelfth  part  of  the  said  lead  ore, 
and  the  value  thereof;  and  that  the  Defendant  John  Pitt,  or  the 
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said  company,  might  pay  the  value  thereof,  not  exceeding  £200     V.-C.  M. 
per  annum,  to  the  Plaintiff ;  and  the  bill  prayed  an  injunction  to  1870 
restrain  the  Defendants  from  getting  any  ore  or  carrying  on  any  Wright 
works  in  or  under  the  Plaintiff's  land  otherwise  than  under  and  pJS 

by  virtue  of  the  lease,  and  in  accordance  with  the  covenants  in   

that  behalf  therein  contained. 

Evidence  was  produced  which  satisfied  the  Court  that  the  lease 
in  question  was  duly  authorized  by  the  then  committee  of  the 
company.  Evidence  was  also  gone  into  on  the  question  whether 
the  Plaintiff's  land  was  or  was  not  subject  to  the  custom  prior  to 
the  passing  of  the  Act.  It  was  not  disputed  that  the  company  had 
been  required  to  pay  the  mineral  dues  under  the  custom  to  the 
lord  of  the  field ;  but  the  Plaintiff  insisted  that,  whether  the  dues 
were  payable  or  not,  the  right  of  mining  under  the  custom  did  not 
extend  to  his  land. 

Mr.  Jessel,  Q.C.,  Mr.  Pearson,  Q.C.,  and  Mr.  Bagshawe,  for  the 
Plaintiff:— 

The  object  of  this  suit  is  to  obtain  from  the  company  the  value 
of  the  ores  which  were  worked  under  the  Plaintiff's  land.  The 
Defendants  contend  that  they  are  entitled  to  work  the  mines  under 
the  Derhjsliire  mining  custom.  If  it  were  necessary  to  go  into 
that  question,  we  could  shew  that  the  custom  has  no  application 
to  this  mine ;  but  we  are  not  driven  to  do  so,  because  the  De- 
fendants accepted  a  lease  from  the  Plaintiff  in  the  year  1855, 
which  was  the  result  of  long  negotiations  between  the  parties. 
Under  that  lease  provision  is  made  for  the  proper  working  of  the 
ore,  and  for  payment  of  specific  sums  by  way  of  royalty  to  the 
Plaintiff.  In  1854  the  question  of  the  exemption  of  these  lands 
from  the  custom  was  in  dispute.  It  was  to  settle  the  dispute, 
and  to  enable  the  company  to  work  the  mines  legally,  that  the 
lease  of  1855  was  executed.  The  company,  in  1866,  asserted 
that  no  such  lease  was  ever  granted ;  but  if  it  was,  then  that  the 
Defendant  Mr.  Pitt  and  Mr.  Fordham  were  not  trustees  of  this 
land  for  them,  and  that  the  managing  committee  of  the  partner- 
ship had  no  power  to  sanction  such  a  lease.  The  evidence  is 
distinct  upon  these  points.  The  lease  has  now  been  discovered, 
and  the  affidavits  which  have  been  filed  shew  that  the  affairs 
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of  the  partnership  were  conducted  by  the  managing  committee, 
who  were  the  only  persons  having  power  to  act  in  the  affairs  of  the 
company  ;  and  that,  in  pursuance  of  their  powers,  they  directed  the- 
lease  to  be  prepared  by  their  solicitor ;  and  Mr.  Pitt  and  Mr.  Ford- 
ham  were  the  trustees  in  whose  names  the  lease  was  taken,  with 
the  sanction  and  concurrence  of  the  then  managing  committee. 

It  is  further  alleged  by  the  Defendants  that  the  Plaintiff  cannot 
sue  the  company,  who  are  only  cestuis  que  trust,  but  must  sue  PiU 
alone.  This  lease,  though  designated  as  such,  is  in  effect  a  license 
to  get  certain  minerals,  on  condition  that  a  part  of  the  gettings  is 
paid  to  the  landlord.  The  company  must  either  be  working  under 
the  license,  and  then  they  must  submit  to  the  terms  of  such  license 
and  pay  us  the  dues  we  are  entitled  to ;  or  they  are  doing  it  with- 
out license,  and  then  they  must  shew  that  they  are  working  under 
the  custom,  and  that  they  have  performed  the  necessary  pre- 
liminaries, and  have  obtained  the  license  of  the  bar  master  to 
entitle  them  to  work. 

[The  Vice-Chancellor  : — I  do  not  see  why  you  should  not  have- 
recovered  the  rent  in  an  action  against  Pitt] 

We  are  not  bound  to  bring  an  action,  but  may  come  to  this 
Court  for  an  account  of  the  ore  gotten  by  the  company ;  and  we 
ask  for  an  injunction  that  no  part  of  the  ore  produced  be  taken 
away  until  it  is  measured.  If  we  are  entitled  to  an  injunction^ 
we  are  entitled  to  damages  in  equity  for  the  loss  we  have  sustained. 

In  the  case  of  Jesus  College  v.  Bloome(l),  which  was  a  bill  for  an 
account  and  satisfaction  for  waste  in  cutting  down  trees  against  an- 
assignee  of  the  lessee  of  the  college,  Lord  Hardwicke  said  :  "  One  of 
the  cases  cited  was  that  of  a  mine,  which  is  a  sort  of  trade,  and  an 
account  was  therefore  necessary ;  and  there  are  many  cases  in 
which  this  Court  has  made  decrees  in  the  cases  of  mines,  which 
could  not  have  been  done  in  cases  of  timber."  The  equitable  juris- 
diction is  put  by  him  upon  this :  to  prevent  a  multiplicity  of  suits. 

In  Pulteney  v.  Warren  (2),  an  account  of  mesne  profits  was 
decreed  against  executors  upon  the  special  ground  that  the  Plain- 
tiff was  prevented  from  recovering  in  ejectment  by  a  rule  of  the 
Court  of  Law ;  but  Lord  Eldon  said :  "  The  case  of  mines  is  very 
(1)  3  Atk.  262.  (2)  6  Yes.  73,  89. 
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different  on  another  ground.     There  the  bill  will  originally  lie  V.-C.M. 
against  the  party  himself ;  if  not,  I  do  not  know  that  originally  it  1870 
could  be  brought  against  the  personal  representative;"  and  in  Weight 
Parrott  v.  Palmer  (1),  Lord  Brougham  pointed  out  the  peculiarity  in  p*T 

respect  of  mines,  and  said :  "  From  the  whole  it  may  be  collected,   

that,  although  as  to  timber  there  exists  considerable  discrepancy, 
yet  the  sound  rule  is  to  make  account  the  incident  and  not  the 
principal  where  there  is  a  remedy  at  law ;  but  that  mines  are  to  be 
otherwise  considered,  and  that  as  to  them  the  party  may  have  an 
account  even  in  cases  where  no  injunction  would  lie." 

In  Ernest  v.  Vivian  (2),  where  a  bill  was  filed  to  set  aside  a 
lease  on  the  ground  of  fraud,  and  for  an  injunction  or  an  account, 
it  was  held  that,  on  the  ground  of  laches  alone,  the  Plaintiff  was 
not  entitled  to  a  decree  on  the  first  part  of  his  prayer,  but  it  was 
without  prejudice  to  his  filing  a  bill  for  an  account  on  the  footing 
of  the  validity  of  the  lease. 

In  the  Great  Western  Railway  Company  v.  Bous  (3),  there  was 
a  lease  of  land  with  mines,  and  a  covenant  on  the  part  of  the 
lessee  to  pay  a  royalty  upon  any  coal  which  should  be  raised 
within  the  distance  of  twenty  miles  from  any  part  of  the  demised 
premises,  and  should  be  brought  through,  over,  or  under  the  said 
land ;  an  underlease  was  granted  by  the  lessee  to  the  railway 
company,  and  it  was  held  that  the  company  was  bound  by  the 
covenant,  and  was  liable  to  pay  the  royalty. 

If  we  have  a  right  to  come  into  equity  against  trustees,  and  they 
have  a  right  over  against  the  cestui  que  trust,  then  we  have  a  right 
to  go  against  the  cestui  que  trust  in  the  first  instance,  to  avoid 
circuity  of  suit.  In  other  words,  the  Plaintiff  is  not  bound  to  sue 
Pitt,  the  trustee,  but  is  at  liberty  to  sue  the  company,  who  are  the 
cestuis  que  trust :  Castellan  v.  Hohson  (4). 

Mr.  Osborne,  Q.C.,  and  Mr.  Turner,  for  the  Defendant  Pitt : — 

As  no  decree  is  asked  against  us,  we  need  not  address  the  Court. 
Mr.  Pitt  pledges  himself  that  he  took  the  fee  as  trustee  for  the 
company,  and  of  course  he  prefers  that  the  suit  should  be  prac- 

(1)  3  My.  &  K.  632,  642.  (3)  Law  Eep.  4  H.  L.  650. 

(2)  33  L.  J.  (Ch.)  513.  (4)  Ibid.  10  Eq.  47. 
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V.-C.  M.  tically  against  the  persons  from  whom  he  would  otherwise  have  to 

1870  recover. 

"Wright 

v.  Mr.  Glasse,  Q.C.,  Mr.  Cotton,  Q.C.,  and  Mr.  Hemming,  for  the 

FlTT'  Defendants: — 

The  mining  custom  in  the  county  of  Derby  is  admitted  to  be  a 
right  to  search  for,  sink,  and  dig  mines  or  veins  of  lead  ore,  in  or 
under  all  manner  of  lands,  with  certain  exceptions ;  and  it  is 
alleged  that  the  Plaintiff's  lands  are  exempted  from  that  custom ; 
then  the  lease  granted  by  the  Plaintiff  gives  the  Defendants  a 
licence  to  make,  drive,  and  open  and  cleanse  and  keep  in  repair  a 
sough,  level,  or  water-gate,  in  and  under  the  lands  of  the  Plaintiff, 
and  to  raise,  get,  and  work  all  the  mines  and  veins  of  lead  ore 
within  such  lands.  Now  it  is  said  that  under  this  so-called  license 
we  are  working  under  the  Plaintiff's  land,  but  the  fact  is  that  we 
are  not  working  under  the  license,  but  we  are  following  a  vein  of 
lead  ore  which  has  already  been  opened  upon  other  lands,  and  this 
we  are  doing  under  a  custom  which  is  not  touched  by  the  license. 
We  have  not  made,  driven,  or  opened  a  sough,  level,  or  water-gate, 
upon  the  Plaintiff's  land,  and  therefore  we  are  not  doing  anything 
that  would  require  a  license ;  we  are  acting  strictly  under  the 
custom  in  following  a  vein,  and  not  under  the  license,  which  we  do 
not  require  for  this  purpose,  and  which  the  Plaintiff  had  no  power 
to  grant  or  withhold :  Hardy  s  Miners'  Guide  (1). 

The  real  question  is,  whether  we  are  to  pay  a  royalty  of  one- 
twelfth  of  the  gettings  to  the  lord  of  the  manor,  and  another 
twelfth  to  the  Plaintiff,  or  to  pay  only  one-twelfth  in  all.  We 
object  to  pay  more  than  one-twelfth,  but  we  do  not  care  to  whom 
this  one-twelfth  is  paid.  First,  then,  we  say  that  the  lease  was 
not  binding  upon  the  partners  in  this  association,  and  this  rests  upon 
the  evidence.  Secondly,  we  say  that  if  we  are  bound  by  the  lease 
we  are  doing  nothing  which  comes  within  the  terms  of  that  lease. 

Then  as  to  the  principle  upon  which  this  suit  is  instituted.  The 
Plaintiff  is  supposed  to  have  granted  the  lease  to  Pitt  in  trust  for 
the  company ;  but  the  suit  is  not  instituted  against  Pitt,  for  no 
decree  is  asked  against  him.  The  decree  is  asked  against  the  com- 
pany, who  are  the  cestuis  que  trust,  and  it  is  not  in  the  power  of  the 
(1)  1st  Ed.  pp.  30,  31. 
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Court  to  make  such  a  decree.    This  was  decided  in  the  case  of     V.-C.  M. 
Walters  v.  Northern  Coal  Mining  Company  (1),  where  a  lease  of  coal  1870 
mines  was  granted  to  trustees  on  behalf  of  the  company.    The  Weight 
representative  of  the  lessor  filed  a  bill  against  the  company,  seeking 

to  recover  the  arrears  of  rent  as  an  equitable  debt  due  from  the   

company ;  and  it  was  held  that  no  relief  could  be  given  in  equity, 
and  the  bill  was  dismissed.    The  relation  between  the  occupiers 
and  the  lessee  as  cestui  que  trust  and  trustee  cannot  give  any 
equitable  right  to  the  lessor,  who  claims  by  a  title  paramount. 
The  landlord  has  his  legal  remedy  by  distress,  or  he  may  bring  his 
action  against  the  lessee ;  but  he  cannot  file  his  bill  against  the 
cestui  que  trust.     Even  assuming  the  fact  that  the  lease  was 
accepted  by  the  company  as  cestuis  que  trust,  still  such  an  accept- 
ance does  not  entitle  the  lessor  to  any  relief  in  this  Court.  The 
same  principle  was  adopted  in  Cox  v.  Bishop  (2),  where  there  was 
an  agreement  to  take  an  assignment  of  a  lease,  followed  by  posses- 
sion on  the  part  of  the  equitable  assignee ;  and  this  was  held  not 
sufficient  to  give  the  Jessor  any  right  to  sue  the  equitable  assignee 
in  equity  on  the  covenants  in  the  lease.  Lord  Justice  Turner  there 
said :  "  The  bill  states  no  impediment  for  which  the  interference  of 
this  Court  could  be  required ;  therefore  you  must  take  your  remedy 
at  law."   Those  cases  cannot  be  distinguished  from  this ;  and  in 
Great  Western  Railway  Company  v.  Rous  (3),  which  has  been  relied 
•on,  the  point  did  not  arise,  as  both  sides  desired  that  the  lease  should 
stand,  and  the  only  dispute  was  the  construction  of  the  covenant. 

When  we  entered  upon  the  Plaintiff's  land  we  had  no  know- 
ledge of  the  lease;  we  were  led  to  believe  that  there  was  no 
lease,  and  we  have  never  claimed  under  it.  In  every  view  of  the 
<?ase,  therefore,  the  lease  is  a  mere  nullity,  and  the  Court  cannot 
disturb  us  in  our  possession. 

Mr.  Jessel,  in  reply. 

Sir  E.  Malins,  V.C.,  after  stating  the  facts  of  the  case  and  the 
evidence  at  some  length,  continued : — 

It  will  be  seen  from  the  correspondence  and  the  documents  in 
this  case  that  the  Defendants  set  up  two  defences  to  the  Plaintiff's 

(1)  5  D.  M.  &  G.  629.  (2)  8  D.  M.  &  G.  815. 

(3)  Law  Eep.  4  H.  L.  650. 
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V.-C.  M.    claim  :  first,  total  ignorance  of  the  existence  of  the  lease,  and  want 
1870      of  authority  to  the  trustees  to  accept  it ;  secondly,  the  right  to 
Weight     mine  under  the  Plaintiff's  land,  as  being  subject  to  the  custom 
pJ^T      of  Derbyshire,     I  am  of  opinion  that  the  evidence  effectually 

  displaces  both  grounds  of  defence. 

The  documents  and  the  evidence  shew  that  the  lease  of  No- 
vember, 1855,  was  executed  after  the  fullest  and  most  mature 
deliberation  on  the  part  of  the  company,  with  a  full  knowledge  of 
all  the  facts  of  the  case,  and  as  a  settlement  of  a  doubtful  question 
— whether  the  lands  w7ere  or  were  not  subject  to  the  mining 
custom.  The  company,  therefore,  obtained  a  right  of  mining  on 
the  Plaintiff's  land,  as  they  are  now  doing,  and  are,  in  my  opinion,, 
clearly  bound  by  the  terms  of  the  lease  so  entered  into. 

With  regard  to  the  defence  set  up  of  the  right  to  work  under 
the  lands  by  virtue  of  the  custom,  I  am  of  opinion  that  the 
evidence  of  the  Defendants  fails  to  prove  that  the  lands  are 
subject  to  the  custom ;  but  the  point  is  unimportant,  because,, 
being  of  opinion  that  the  lease  must  be  treated  as  binding  on  the 
Defendants,  by  that  they  have  precluded  themselves  from  the 
right  to  set  up  the  custom  against  the  Plaintiff.  They  have  put 
themselves  in  the  position  of  tenants  to  the  Plaintiff;  and  nothing- 
is  more  clearly  settled  than  that  a  tenant  is  estopped  from  denying, 
the  title  of  his  landlord.  The  affairs  of  this  company,  like  the 
affairs  of  all  other  companies,  were  conducted  by  the  directors, 
though  they  call  themselves  a  managing  committee,  which  is* 
precisely  the  same  thing ;  and  I  am  of  opinion  that  it  was  within 
the  power  of  a  managing  committee  for  the  time  being  to  bind,, 
not  only  the  parties,  members  of  the  partnership,  but  all  wrho 
should  succeed  them  in  the  business.  I  am,  therefore,  of  opinion 
that  the  lease  is  binding  upon  the  company,  and  that  the  Plaintiff; 
is  entitled  to  the  relief  he  asks. 

The  right  to  an  account  under  a  lease  of  mines  is  clearly  settled 
by  the  authorities  which  were  cited  by  the  Plaintiff's  counsel,  and 
particularly  by  the  cases  of  Jesus  College  v.  Bloome  (1),  Parrott  v. 
Palmer  (2),  and  fully  considered  in  Great  Western  Railway  Company 
v.  Rous  (3).  If,  therefore,  this  bill  had  been  against  the  lessee 
Pitt  only,  the  right  to  the  account  would  have  been  a  matter  of 
(1)  3  Atk.  262.         (2)  3  My  &  K.  632.       (3)  Law  Eep.  4  H.  L.  650.. 
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course ;  and  though,  according  to  the  decision  of  Lord  Cranworth    V.-C.  M. 
in  Walters  v.  Northern  Coal  Mining  Company  (1),  and  the  Court  of  1870 
Appeal,  consisting  of  Lord  Justice  Knight  Bruce  and  Lord  Justice  weight 
Turnery  in  Cox  v.  Bishop  (2),  the  company,  as  cestuis  que  trust  of 

-a  lease,  are  not  liable  to  be  directly  sued ;  they  must,  I  think,  be   

treated  as  having  worked  under  the  authority  of  the  lease,  and  as 
subject,  therefore,  to  the  payment  which  it  imposes ;  or  they 
must  be  treated  as  trespassers,  and  liable  to  account  as  such. 

The  decree  will  be  in  accordance  with  the  prayer  of  the  bill,  and 
there  will  be  an  order  for  payment  of  costs  against  Thomas  James 
Parker  and  all  the  other  Defendants,  except  Mr.  J.  Pitt,  whose 
costs  will  be  paid  by  the  Plaintiff  and  added  to  his  own  costs,  to 
be  recovered  against  the  other  Defendants. 


Minutes  of  Decree  : — Declare  that  the  indenture  of  lease  granted  by  the 
Plaintiff  to  the  Defendants  John  Pitt  and  J.  Fordham  (deceased),  dated  the  29th 
of  November,  1855,  in  the  bill  mentioned,  is  binding  not  only  at  law  upon  the 
Defendant  John  Pitt,  but  also  in  equity  upon  the  other  Defendants,  and  ton  all 
the  partners  in  the  partnership  called  the  Eyam  Mining  Company,  and  that  the 
Defendant  J.  Pitt  at  law,  and  the  other  Defendants  and  other  partners  in  equity, 
are  bound  by  the  covenants  contained  in  the  said  indenture  of  lease  during  the 
■continuance  thereof;  that  an  account  be  taken  of  the  twelfth  part  of  the  lead  ore 
from  time  to  time  got  out  of  and  raised  by  the  Defendants  or  by  the  partnership 
from  and  out  of  the  mines  and  premises  comprised  in  the  said  indenture  of  lease, 
.and  the  value  of  such  twelfth  part,  and  that  the  Defendants  do  pay  to  the  Plaintiff 
the  value  of  such  twelfth  part  of  the  said  lead  ore,  not  exceeding  the  sum  of  £200 
per  annum ;  that  an  injunction  be  awarded  to  restrain  the  Defendants  and  the 
other  members  of  the  partnership,  their  engineers,  agents,  and  servants  and 
workmen,  from  getting  any  ore  or  carrying  on  any  works,  or  using  any  way-leave 
or  passage  in  or  under  the  Plaintiff's  land  in  the  said  indenture  of  lease  mentioned, 
or  any  part  thereof,  otherwise  than  under  and  by  virtue  of  the  said  indenture  of 
lease,  and  in  accordance  with  the  covenants  in  that  behalf  therein  contained,  and 
so  long  as  they  shall  duly  perform  such  covenants  ;  that  the  costs  of  John  Pitt  in 
this  cause  be  taxed  and  paid  by  the  Plaintiff,  and  added  to  his  own  costs ;  that  the 
•costs  of  the  Plaintiff  be  taxed,  and  such  costs,  together  with  the  costs  of  John 
Pitt,  be  paid  by  the  other  Defendants ;  with  liberty  to  any  of  the  parties  to  apply 
to  this  Court  as  they  may  be  advised. 

Solicitors  for  the  Plaintiff :  Messrs.  Palmer,  Eland,  &  Nettleship. 
Solicitor  for  the  Mining  Company  :  Mr.  Munton. 
Solicitors  for  Mr.  J.  Pitt :  Messrs.  Singleton  &  Tatter  shall. 


(1)  5  D.  M.  &  G.  629. 


(2)  8  D.  M.  &  G.  815. 
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V.-C.  M.  Ex  parte  MOKKIS.  1 

1871 

Railway  Company — Lands  Clauses  Act,  ss.  80,  82 — Money  deposited  under  s.  85 
June  2.  — Arrangement  with  Vendor — Costs  of  abortive  Proceedings — Headings  of 

Parts  of  the  Act. 

Land  was  taken  by  a  railway  company  under  the  Lands  Clauses  Act.  The 
company,  wishing  to  take  possession,  paid  a  sum  of  money  into  the  "bank 
under  sect.  85  of  the  Act,  and  proceedings  were  taken  to  summon  a  jury. 
An  agreement  was  then  come  to,  fixing  the  price  for  the  land,  and  the 
company  agreed  to  pay  all  such  costs,  charges,  and  expenses  as  they  were 
liable  to  pay  under  the  Lands  Clauses  Act,  or  otherwise  : — 

Held,  that  they  were  liable  to  pay  the  costs  of  the  vendors  in  the 
proceedings  to  summon  a  jury 

the  provisions  of  an  Act  of  1866,  and  of  the  Cheshire 
Lines  Act,  1867,  the  Manchester,  Sheffield,  and  Lincolnshire,  Great 
Northern,  and  Midland  'Railway  Companies,  were  authorized  to 
construct  a  railway  near  Warrington,  Their  powers  were  to  be 
exercised  by  a  committee  called  the  Cheshire  Lines  Committee, 
constituted  by  the  Cheshire  Lines  Act,  1867,  which  also  authorized 
them  to  take  land  under  the  Lands  Clauses  Consolidation  Act,  1845.. 

The  committee  served  the  usual  notice  to  take  a  piece  of  laud 
belonging  to  Ellen  Morris  and  George  Bowen,  and  negotiations 
were  commenced  for  purchasing  it.  Before  the  price  was  agreed 
upon,  the  company  desired  to  take  possession.  They  accordingly 
deposited  a  sum  of  money  in  the  branch  Bank  of  England  at 
Manchester,  in  accordance  with  sect.  85  of  the  Lands  Clauses  Act, 
and  thereupon  entered  into  possession.  Proceedings  were  then  com- 
menced to  summon  a  jury  to  assess  the  amount  of  the  purchase- 
money  and  compensation. 

Before  the  proceedings  came  to  a  hearing,  an  agreement  was 
come  to  between  the  vendors  and  the  committee.  This  agree- 
ment was  dated  the  31st  of  October,  1870,  and  after  fixing  the 
purchase-money  and  compensation  at  £1450,  and  making  arrange- 
ments respecting  the  title,  continued  as  follows : — 

"  The  purchase-money,  with  interest  thereon,  after  the  rate  of 
£5  per  cent,  per  annum,  from  the  date  when  the  committee  took 
possession  of  the  said  premises,  and  all  such  costs  and  expenses  of 
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the  vendors  as  the  committee  are  liable  to  pay  under  the  Lands    V.-C.  M. 
Clauses  Consolidation  Act,  1845,  or  otherwise,  to  be  paid  by  the  1871 
committee  on  the  25th  day  of  November  next."  parfe 

The  agreement  was  carried  into  effect,  and  the  committee  paid 
the  £1450  and  interest,  but  they  declined  to  pay  any  costs  except 
the  conveyancing  costs  payable  under  the  82nd  section  of  the 
Lands  Clauses  Act,  leaving  unpaid  the  costs  incurred  in  the 
proceedings  to  summon  the  jury. 

The  vendors  thereupon  presented  a  Petition  praying  that  the 
committee  might  be  ordered  to  pay  all  the  costs  incurred  in  the 
proceedings  to  summon  a  jury,  and  in  the  negotiations  under 
sect.  80  of  the  Act. 


Mr.  Charles  Hall,  for  the  Petitioners : — 

It  was  determined,  in  Ex  'parte  Buck  (1),  that  nothing  but  con- 
veyancing costs  could  be  recovered  under  sect.  82  of  the  Act.  It 
is  therefore  necessary  to  apply  for  these  costs  under  sect.  80,  which 
begins  very  comprehensively,  "  In  all  cases  of  money  deposited  in 
the  bank."  These  words  have  been  held  to  apply  to  all  cases  of 
money  deposited,  whether  under  the  earlier  or  later  sections :  Ex 
parte  Floiver  (2),  which  completely  covers  the  present  case,  j 

Mr.  Speed,  for  the  committee  : — ■ 

The  costs  payable  under  the  Act  are  classified  in  Ex  parte 
Buck,  and  it  is  beyond  question  that  these  costs  cannot  be  re- 
covered as  conveyancing  costs. 

Then,  as  to  sect.  80,  it  is  now  determined  that  the  Lands  Clauses 
Act  must  be  interpreted  by  reference  to  the  headings  by  which 
the  various  divisions  of  it  are  marked  off :  Hammersmith  and  City 
Railway  Company  v.  Brand  (3)  ;  Eastern  Counties  and  London  and 
Blackball  Railway  Companies  v.  Marriage  (4).  Section  80  comes 
under  the  heading  "  and  with  respect  to  the  purchase-money  or 
compensation  coming  to  parties  having  limited  interests,  or  pre- 
vented from  treating  or  not  making  title,  be  it  enacted."  It  is 
therefore  clear  that  it  does  not  include  parties  who  have  come 


(1)  1  H.  &  M.  519. 

(2)  Law  Rep.  1  Ch.  599. 


(3)  Law  Eep.  4  H.  L.  171. 

(4)  9  H.  L.  C.  32.  j 
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V.-C.  M.    to  a  complete  arrangement.    Ex  parte  Flower  (1)  was  a  case  of 

1871       a  partial  arrangement  only;  not  like  the  present  case,  where 

Ex  parte    everything  was  arranged. 
Morris. 

Sir  E.  Malins,  V.C.,  after  stating  the  facts,  continued  : — 

To  my  mind/  nothing  can  be  more  clear  than  that  the  railway 
company  agree  to  give  £1450  for  the  land,  with  interest  to  be  paid 
from  the  date  of  the  agreement,  together  with  all  costs  properly 
incurred  by  the  landowner  up  to  that  time.  It  was  the  proper 
course  for  the  landowner  to  take  steps  to  have  the  price  of  the  land 
assessed  by  a  jury.  Of  that  fact  the  railway  company  were  perfectly 
aware,  and  if  they  intended  to  exempt  themselves  from  the  pay- 
ment of  any  part  of  these  costs,  it  was  their  bounden  duty  to  insert 
that  exception  in  the  contract.  They  have  not  done  so ;  but,  in 
my  opinion,  in  the  plainest  language  they  have  bound  themselves 
to  pay  all  the  costs  which  the  landowner  would  have  been  entitled 
to  claim  on  that  day,  just  as  if  the  verdict  of  the  jury  had  been 
given. 

Then  it  has  been  argued,  on  the  authority  of  Ex  parte  Buck  (2), 
that  the  deposit  under  the  85th  section  is  not  brought  within  the 
80th  section,  which  obliges  the  railway  company  to  pay  all  costs 
when  deposits  are  made,  but  the  very  same  point  was  brought 
before  the  Court  of  Appeal  in  Ex  parte  Flower  (1) ;  and  though  Ex 
parte  Buck  was  relied  upon  by  the  railway  company,  the  Lord 
Justice  Knight  Bruce  said :  "  The  Vice-Chancellor  [Stuart]  was 
right  in  point  of  principle,  precedent,  propriety,  and  substantial 
justice,  in  ordering  the  company  to  pay  these  costs,  unless  it  can 
be  shewn  that  under  the  Act  of  Parliament  he  had  no  jurisdiction 
to  do  so.  Nothing  has  been  read  from  the  Act  of  Parliament,  and 
no  authority  has  been  produced  shewing  that  he  had  not  that 
jurisdiction  under  the  80th  section  of  the  Act,  and  I  am  of  opinion 
that  His  Honour's  order  is  clearly  right."  Lord  Justice  Turner 
says :  "  I  am  of  the  same  opinion,  and  feel  no  doubt  that  the  Vice- 
Chancellor  had,  under  the  80th  section,  jurisdiction  to  order  the 
company  to  pay  these  costs.  The  first  question  is,  whether  Mr. 
Bax's  award  interposes  any  bar  to  the  exercise  of  this  jurisdiction, 


(1)  Law  Eep.  1  Ch.  599,  602. 


(2)  1  H.  &  M.  519. 
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and  I  am  of  opinion  that  it  does  not,  for  it  is  clear  to  me,  upon  the  V.-O.  M. 
correspondence,  that  it  was  not  the  intention  of  either  party  that  1871 
Mr.  Dax  should  take  into  consideration  what  costs  should  be  paid  %x  parte 
by  the  company ;  all  that  was  intended  was  that  he  should  tax 
the  conveyancing  costs,  under  which  head  these  costs  do  not  come. 
The  case,  then,  turns  entirely  on  the  construction  of  sect.  80. 
Now,  there  cannot  be  any  doubt  that  these  are  costs  incurred  iu 
consequence  of  the  taking  of  the  lands,  and  so  far  they  are  clearly 
within  the  section.  But  it  was  urged  that  the  section  did  not  apply 
at  all,  because  the  money  was  not  deposited  in  Court  under  the 
prior  sections,  but  under  sect.  85  "  [that  is  the  very  case  I  have  to 
deal  with].  "  I  am,  however,  clearly  of  opinion  that  the  80th  section 
applies,  whether  the  money  is  deposited  under  the  earlier  or  the 
subsequent  clauses,  the  exception  in  that  section  appearing  to  me 
to  remove  whatever  doubt  there  might  otherwise  have  been  on  the 
point.  Mr.  JDaxs  award  being  out  of  the  way,  there  is,  in  my 
opinion,  nothing  to  take  away  the  right  of  the  landowner  to  re- 
ceive these  costs."  Xow,  I  am  bound  by  that  authority ;  and  I  am 
exceedingly  glad  that  I  am  bound  by  it,  because  it  is  a  most 
reasonable  construction  of  the  Act  of  Parliament ;  and,  in  fact,  the 
only  reasonable  construction  that  could  be  put  upon  it.  I  am, 
therefore,  of  opinion  that  upon  every  principle — or,  in  the  words  of 
Lord  Justice  Knight  Bruce,  upon  principle,  precedent,  propriety, 
and  substantial  justice — this  railway  company  were  bound  to  pay 
the  landowner  the  whole  of  these  costs.  I  think  it  is  a  very  shabby 
proceeding  on  their  part  to  object  to  it,  and  therefore  I  shall  make 
an  order  in  the  terms  of  the  prayer  of  the  Petition ;  and  the 
company  must  also  pay  the  costs  of  the  Petition. 


Solicitors :  Messrs.  Cunliffe  &  Beaumont ;  Messrs.  Field,  Boscoe, 

4&  CO. 
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V.-C.M.  In  re  KERRISON'S  TRUSTS. 

1871 

Voluntary  Settlement — Trust  for  Maintenance — Accumulated  Income — Bight  of 
July  14.       Father  ivho  has  maintained  his  Children  to  unapplied  Fund  for  Maintenance. 

The  doctrine  that  where  there  is  a  fund  subject  to  a  trust  for  the  main- 
tenance of  children,  and  the  children  are  maintained  by  their  father  without 
any  resort  to  the  fund,  the  father  is  entitled  to  be  recouped  out  of  the  accu- 
mulated income,  only  applies  where  the  trust  for  maintenance  is  contained  in  an 
ante-nuptial  marriage  settlement  which  has  a  basis  of  contract  to  support  it. 

Therefore,  where  a  father  provided  a  fund  of  which  he  made  a  voluntary 
settlement  after  marriage  upon  his  wife  and  children,  and  created  a  discre- 
tionary trust  for  maintenance  of  the  children  out  of  the  income  of  the  fund,, 
and  afterwards  maintained  them  himself  without  calling  for  any  contribution 
from  the  income  of  the  fund  : — 

Held,  that  he,  and  consequently  that  his  trustee  in  bankruptcy,  was  not 
entitled  to  receive  any  portion  of  the  accumulations  of  the  income  which 
might  have  been  so  applied. 

By  an  indenture  dated  the  12th  of  September,  1860,  Boger 
Allday  Kerrison  conveyed  his  real  estates  in  the  county  of  Norfolk 
to  two  trustees  by  way  of  mortgage  to  secure  £15,000,  and  by  a 
post-nuptial  settlement  of  the  same  date  made  between  B.  A.  Ker- 
rison and  the  same  trustees,  the  trustees  were  authorized  to  allow 
the  £15,000  to  remain  in  its  then  state  of  investment,  or  to  raise 
it  and  invest  it  in  other  ways,  and  to  pay  the  income  thereof  to 
Adelaide  Thorpe  Kerrison,  the  wife  of  B.  A.  Kerrison,  for  her 
separate  use,  without  power  of  anticipation,  for  her  life,  and  after 
her  death  to  stand  possessed  of  the  said  trust  premises,  and 
income,  in  trust  for  all  or  any  of  the  children  of  the  marriage  of 
the  said  B.  A.  Kerrison  and  A.  T.  Kerrison  as  she  should  by  deed 
or  will  appoint,  and  in  default  of  appointment  for  the  children 
equally  as  therein  mentioned.  And  by  the  settlement  it  was 
declared  as  follows  : — 

"  That  the  said  trustees  or  trustee  shall,  after  the  decease  of  the 
said  Adelaide  Thorpe  Kerrison,  apply  the  whole  or  such  part  as  the 
said  trustees  or  trustee  shall  think  fit  of  the  income  of  the  share 
to  which  any  child  shall  for  the  time  being  be  entitled  in  expect- 
tancy  under  the  trusts  hereinbefore  declared  for  and  towards  his 
or  her  maintenance  or  education,  and  may  either  themselves  or 
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himself  so  apply  the  same,  or  may  pay  the  same  to  the  said  Roger  V.-C.  M, 
Allday  Kerrison  or  the  guardian  or  guardians  of  each  child  for  1871 
the  purpose  aforesaid,  without  seeing  to  the  application  thereof ; 
and  in  case  of  payment  to  the  said  Roger  Allday  Kerrison  without 
reference  to  his  ability  to  maintain  his  children,  and  during  sus- 
pense of  absolute  vesting,  accumulate  the  residue  thereof  (if  any) 
in  the  way  of  compound  interest  by  investing  the  same,  and  the 
resulting  income  and  produce  thereof,  from  time  to  time  in  or  upon 
any  such  stocks,  funds,  shares,  or  securities  as  are  heretofore  men- 
tioned, for  the  benefit  of  the  persons  who,  under  the  trusts  herein 
contained,  shall  become  entitled  to  the  principal  from  which  the 
same  respectively  shall  have  proceeded,  with  power  for  the  said 
trustees  or  trustee  to  resort  to  the  accumulation  of  any  preceding 
year  or  years,  and  to  apply  the  same  as  to  them  or  him  shall  seem 
meet  towards  the  maintenance  and  education  of  the  child  who 
shall  for  the  time  being  be  presumptively  entitled  to  the  same 
respectively." 

Adelaide  Thorpe  Kerrison  died  on  the  13th  of  January,  1861, 
without  having  exercised  the  power  of  appointment  given  her  in 
the  settlement,  and  the  first  half-year's  interest  on  the  settled  fund 
had  not  become  payable  at  the  time  of  her  death.  There  were  five 
children  of  the  marriage  then  living,  of  whom  two  were  still  under 
twenty-one,  and  one  other  child  had  died  under  twenty-one. 

At  the  date  of  the  settlement  Mr.  Kerrison,  the  settlor,  was  a 
gentleman  of  large  fortune,  and  had  no  debts  which  could  in  any 
way  affect  the  validity  of  the  settlement,  and  notwithstanding  the 
settlement  he  continued  to  maintain  his  children  without  calling 
upon  the  trustees  to  provide  anything  for  their  maintenance  or 
education,  and  nothing  was  in  fact  paid  by  them  for  the  purpose. 

Some  time  after  the  date  of  the  settlement,  Mr.  Kerrison,  the 
settlor,  became  a  partner  with  the  late  Sir  R.  J.  Harvey  Harvey 
in  a  bank  at  Norivich,  called  "  Harvey  &  Hudson's  Bank"  In  the 
year  1870  the  bank  became  involved,  by  the  acts  of  Sir  R,  J. 
Harvey,  in  ruinous  liabilities,  and  on  the  16th  of  July,  1870, 
Mr.  Kerrison  was  obliged,  in  consequence  of  the  failure  of  the  bank, 
and  liabilities  which  had  fallen  upon  him  as  surety  for  Sir  R.  «7L 
Harvey,  to  file  a  declaration  of  insolvency  in  the  Norivich  County 
Court,  and  by  an  order  of  the  22nd  of  July,  1870,  he  was  adjudi-^ 
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cated  a  bankrupt,  and  on  the  3rd  of  August,  1870,  Elijah  Crosier 
Bailey  was  appointed  a  trustee  of  his  property. 

The  accumulations  of  income  on  the  £15,000  from  the  death  of 
Mrs.  Kerrison  to  the  date  of  the  petition  of  insolvency  amounted  to 
£4111  19s.  lOdL,  and  had  been  paid  into  Court  by  the  surviving 
trustee  of  the  settlement.  The  present  Petition  was  by  the  trustee 
and  the  beneficiaries,  and  asked  to  have  the  fund  distributed  in  cer- 
tain ascertained  proportions,  on  the  assumption  that  it  had  become 
the  absolute  property  of  the  children  of  the  marriage.  The  only 
question  was  as  to  the  right  to  this  fund  as  between  the  children 
and  the  trustee  in  the  bankruptcy,  who  had  been  served  with  the 
Petition. 

Mr.  Glasse,  Q.C.,  and  Mr.  Bird,  for  the  Petitioners  : — 

The  clause  providing  for  maintenance  and  education,  though  in 
form  a  trust,  is  in  effect  only  a  power,  it  being  entirely  optional 
with  the  trustees  whether  they  carry  it  into  effect.  The  doctrine 
that  a  father  by  maintaining  his  children  without  requiring  a 
contribution  out  of  a  fund  held  by  trustees  upon  trust  for  their 
maintenance,  acquires  a  right  to  the  accumulated  income  which 
might  have  been  so  applied,  has  place  only  in  the  case  of  ante- 
nuptial marriage  settlements,  and  rests  entirely  upon  the  ground  of 
contract.  This  was  the  case  in  Stochen  v.  Stochen  (1),  which  will 
probably  be  cited  as  an  authority  in  this  case,  and  in  Bansome  v. 
Burgess  (2).  The  doctrine  is  not  in  any  case  looked  upon  with 
favour,  and  will  not  be  extended  to  voluntary  settlements. 

Mr.  Bristowe,  Q.C.,  and  Mr.  Cozens-Hardy,  for  the  trustee  in 
bankruptcy : — 

This  is  clearly  a  trust  for  maintenance,  and  not  a  mere  power ; 
and  the  father  having  maintained  the  children  would  be  entitled 
to  receive  out  of  the  fund  in  Court  such  a  sum  as  the  trustees  in 
their  discretion  might  have  applied  in  the  maintenance  of  the 
children,  and  the  trustee  in  bankruptcy  is  now  entitled  to  take 
for  the  benefit  of  the  creditors  whatever  Mr.  Kerrison  could  have 
demanded.  The  only  difference  between  this  case  and  StocJcen 
v.  Stochen  is,  that  this  is  a  voluntary  settlement,  and  it  is  im- 

(1)  4  My.  &  Cr.  95  ;  4  Sim.  352.  (2)  Law  Rep.  3  Eq.  773.  . 
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possible  to  distinguish  in  principle  between  the  two  cases  on  that    V.-C.  M. 
ground.    Bansome  v.  Burgess  (1)  is  exactly  in  point.    Moreover,  1871 
the  trust  to  accumulate  does  not  arise  till  the  trustees  have      in  re 
exercised  their  discretion  to  apply  part  of  the  income  for  main-  Trusts! 
tenance.   It  will,  at  all  events,  be  proper  to  direct  an  inquiry  as  to 
what  proportion  of  the  income  ought  to  have  been  so  applied. 
The  distinction  drawn  in  all  the  cases  is  between  a  trust  and  a 
power,  as  in  Thompson  v.  Griffin  (2),  and  not  between  voluntary 
and  marriage  settlements. 

Sir  R.  Malins,  V.C.,  after  stating  the  facts,  continued : — 

If  this  were  a  case  of  an  ante-nuptial  settlement,  and  there- 
fore having  its  basis  in  contract,  and  where  probably  money 
of  the  wife  would  also  be  put  into  settlement,  the  case  would 
have  been  completely  settled  by  authority ;  because  it  has  been 
treated  as  settled  law,  from  Mundy  v.  Earl  Howe  (3)  downwards — 
contrary,  in  my  opinion,  as  well  as  in  expressed  opinions  of  Lord 
Cottenham  and  Vice-Chancellor  Kindersley,  to  sound  principle — 
that  where  there  is  a  trust  for  maintenance  in  a  settlement  made 
upon  marriage,  and  the  father  has  maintained  the  children  without 
calling  for  contribution  from  the  fund,  he  is  in  the  position  of  a 
purchaser  of  so  much  of  the  fund  as  it  would  have  been  proper  to 
apply  towards  maintenance.  The  construction  put  upon  the  trust 
is,  that  it  constitutes  a  contract  which  entitles  the  father  to  claim 
the  fund,  though  no  demand  may  have  been  made  by  him  for  con- 
tribution from  it.  These  decisions  are,  in  my  opinion,  most  unrea- 
sonable, but  I  should  have  followed  them  in  a  case  of  a  settlement 
upon  marriage.  There  is,  however,  no  case  where  the  doctrine  has 
been  held  to  apply,  except  where  the  trust  for  maintenance  is 
contained  in  an  ante-nuptial  settlement,  and  where,  consequently, 
it  can  be  supported  by  the  marriage  contract.  The  question,  there- 
fore, is  still  open  in  the  case  of  a  purely  voluntary  settlement  like 
the  present. 

Now,  in  such  a  case  there  is  nothing  in  the  way  of  contract,  for 
a  man  cannot  make  a  contract  with  himself.  And  the  object  of 
the  settlement  is  entirely  different  from  that  of  a  settlement  upon 

(1)  Law  Eep.  3  Eq.  773.  (2)  Cr.  &  Ph.  317. 

(3)  4  Bro.  C.  C.  223. 
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V.-O.  M.    marriage.    Here  a  man  of  large  means  desires  to  set  apart  a  fund 
1871       which  may  be  applied  for  the  benefit  of  his  family.    He  therefore 
In  re      places  it  in  the  hands  of  trustees,  and  directs  them  to  apply  such 
^Trusts*  *  Par*  as  ^ie^  s^a^  think  fit  for  the  maintenance  of  his  children. 

  Then  from  the  time  of  making  the  settlement  for  a  period  of  nine 

years,  there  is  no  application  by  him  for  any  portion  of  the  income. 
He  might  have  required  it  to  be  paid,  but  he  preferred  to  let  it 
accumulate,  and  I  must  conclude  that  he  only  intended  to  apply 
for  a  contribution  towards  the  maintenance  of  his  children  in 
case  of  some  unforeseen  necessity,  and  that  the  original  £15,000, 
and  all  such  accumulations  as  he  did  not  require,  were  meant  to 
be  treated  as  the  settlement  fund.  He  intended  to  have  the  fund 
ready  to  be  applied  if  he  required  it,  but  if  not,  that  it  should 
accumulate  for  the  benefit  of  his  wife  and  children.  It  is  clear 
that  he  did  not  intend  to  benefit  himself,  or  he  would  have  given 
himself  a  life  interest. 

Therefore,  holding,  as  I  must,  that  the  decisions  beginning  with 
Mundy  v.  Earl  Howe  (1)  proceed  solely  on  the  ground  of  the 
contract  created  by  the  marriage  settlement,  I  think  they  have 
no  application  to  the  present  case,  and  that  the  settlement  fund 
consists  over  and  above  the  £15,000  of  all  the  accumulations. 
The  order  will  therefore  be  as  prayed,  but  the  trustee  will  have  his 
costs  out  of  the  estate. 

Solicitors :  Messrs.  Clarice,  Woodcock,  &  Byland ;  Messrs.  Sharpe, 
.Parkers,  &  Co. 

(1)  4  Bro.  C.  C.  223. 
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GIMBLETT  v.  PURTON.  V.-C.  M. 

1871 

Gift  to  Children  at  Twenty-one — Class  ascertained  upon  eldest  attaining  ^ ^ 
Tiventy-one.  July  15. 

A  testatrix  gave  the  residue  of  her  personal  estate  to  trustees,  to  divide 
the  same  equally  among  such  of  her  grandchildren  as  should  attain  the  age 
of  twenty-one,  with  power  to  apply  the  interest  of  the  presumptive  shares  of 
such  grandchildren  towards  their  maintenance  and  education : — 

Held,  that  those  grandchildren  only  were  entitled  to  a  share  of  the  pro- 
perty who  were  alive  when  the  eldest  attained  twenty-one,  and  that  after- 
born  children  were  excluded. 

Bateman  v.  Gray  (1)  and  Iredell  v.  Iredell  (2),  observed  upon. 

ELIZABETH  GIMBLETT  made  her  will  in  1859,  and  thereby 
gave  all  her  real  estate,  and  all  the  rest  and  residue  of  her  personal 
estate,  to  trustees,  upon  trust  to  sell  and  convert  into  money  all 
such  parts  of  her  estate  as  should  not  consist  of  money.  And  she 
directed  as  follows :  "  That  the  trustees  or  trustee  for  the  time 
being  of  this  my  will  shall  stand  possessed  of  the  moneys  to  arise 
thereby,  and  of  my  ready  moneys,  upon  trust  to  divide  the  said 
principal  moneys  unto  and  among  such  of  my  grandchildren  as 
shall  attain  the  age  of  twenty-one  years  equally,  share  and  share 
alike,  such  children  to  have  a  vested  interest  at  twenty-one."  And 
the  will  contained  the  following  declaration :  "  That  it  shall  be 
lawful  for  the  trustees  and  trustee  for  the  time  being,  if  they  or 
he  shall  think  fit  so  to  do,  during  the  minority  of  any  of  my  grand- 
children, to  apply  the  interest  of  the  presumptive  share  of  the  same 
child  or  children  in  the  said  principal  moneys  (notwithstanding 
their  father  may  be  able  to  maintain  and  educate  them)  towards 
their  maintenance  and  education." 

The  testatrix  died  in  1861.  She  had  one  son,  who  had  at  that 
period  four  children,  all  of  whom  were  infants.  The  suit  was  in- 
stituted to  administer  her  estate.  After  the  death  of  the  testatrix 
her  son  married  a  second  wife,  by  whom  he  had  two  children. 

The  suit  came  on  in  July,  1870,  upon  further  consideration, 
and  the  cause  being  set  down  as  a  short  cause,  a  declaration  was 
made  that  the  six  grandchildren  of  the  testatrix,  and  any  children 
of  the  testatrix's  son  who  should  be  afterwards  born,  and  should 

(1)  Law  Rep,  6  Eq.  215.  (2)  25  Beav.  485. 
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V.-C.  M.    attain  the  age  of  twenty-one,  would  be  equally  ^entitled  to  the 

1871      residuary  property  of  the  testatrix. 
Gimblett       A  petition  of  rehearing  was  now  presented  by  the  eldest  grand- 
Pubton.    son  °*       tes^atrix,  who  had  attained  the  age  of  twenty-one  years, 
  stating  that  he  was  advised  that  the  decree  on  further  considera- 
tion was  erroneous,  and  that,  according  to  the  true  construction  of 
the  will,  no  grandchild  of  the  testatrix  born  after  the  eldest  at- 
tained the  age  of  twenty-one  years  would  be  entitled  to  a  share  in 
the  estate. 

Mr.  Cotton,  Q.C.,  and  Mr.  Speed,,  in  support  of  the  petition  of 
rehearing  : — 

The  question  in  this  case  has  been  settled  definitively  by  many 
decisions  since  the  time  of  Lord  Thurlow,  who  decided  in  Andrews 
v.  Partington  (1)  that  where  there  is  a  bequest  to  all  the  chil- 
dren of  a  person  to  be  paid  at  twenty-one,  without  any  previous 
life  estate,  the  fund  is  divisible  when  the  eldest  child  attains 
twenty-one,  and  the  division  shall  be  among  those  in  esse,  to  the 
exclusion  of  after-born  children.  In  Gillman  v.  Daunt  (2)  the 
present  Lord  Chancellor,  when  Yice-Chancellor,  decided  in  the 
same  way,  that  in  a  bequest  to  such  of  the  children  of  A,  as 
should  attain  twenty-one,  no  child  born  after  the  eldest  attained 
twenty-one  was  entitled  to  a  share  in  the  fund.  Hoste  v.  Pratt  (3) 
is  a  decision  in  conformity  with  this  rule,  notwithstanding  that 
there  was  a  direction  for  maintenance. 

Mr.  Glasse,  Q.C.,  and  Mr.  Roberts,  for  the  trustees. 

Mr.  Pearson,  Q.C.,  and  Mr.  C.  H.  Turner,  in  support  of  the 
original  decree  : — 

This  is  a  gift  to  such  of  the  grandchildren  as  shall  attain 
twenty-one  equally,  and  consequently  there  can  be  no  distribution 
of  the  fund  until  all  the  children  are  ascertained,  and  this  cannot 
be  the  case  during  the  life  of  the  father,  who  may  have  other 
children  than  the  six  now  alive.  In  Andrews  v.  Partington,  Lord 
Thurlow  expressed  his  surprise  that  a  contrary  decision  had  been 
arrived  at,  as  there  was  no  greater  inconvenience  in  the  case  of  a 

(1)  3  Bro.  C.  C.  401,  404.  (2)  S  K.  &  J.  48. 

(3)  3  Yes.  730. 
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devise  than  in  that  of  a  marriage  settlement,  where  no  one  doubted    V.-C.  M. 
that  the  same  expression  included  all  the  children.    The  rule  has  1871 
been  departed  from  in  cases  where  there  was  a  direction  for  main-  gimblett 
tenance.    Mainwaring  v.  Beevor  (1)  was  decided  on  that  ground,  p^iou 

and  after-born  children  were  held  to  be  entitled  to  share.    So  in   

Mills  v.  Norris  (2)  children  without  restriction  were  let  iu.  In 
Iredell  v.  Iredell  (3)  the  Master  of  the  Eolls  held  that  the  class 
was  not  to  be  ascertained  upon  the  first  of  the  class  attaining 
twenty-one,  in  consequence  of  the  will  containing  a  power  of 
maintenance  and  advancement,  whether  the  children  should  or 
should  not  have  attained  twenty-one  ;  and  His  Lordship  came  to  a 
similar  decision  in  Bateman  v.  Gray  (4),  where  the  gift  to  all  the 
children  of  A.,  "  now  or  hereafter  to  be  born,  who  shall  attain  the 
age  of  twenty-one,"  was  followed  by  a  power  of  advancement  out 
of  the  vested  or  presumptive  shares  of  any  object  of  the  gift.  In 
that  decision  his  Lordship  reversed  a  previous  decree  made  by 
himself  upon  a  petition  of  rehearing.  In  this  case  there  is  a  power 
of  maintenance  during  the  minority  of  the  grandchildren  out  of 
the  interest  of  the  presumptive  shares  of  the  children,  which  will 
enable  the  Court  to  follow  the  later  decisions,  and  thereby  prevent 
the  hardship  which  would  be  done  to  after-born  children  if  those 
only  who  are  now  in  esse  should  be  entitled  to  take. 

Sir  K.  Malins,  V.C.  :— 

This  is  a  petition  of  rehearing,  on  the  ground  that  a  decree 
made  by  me  in  the  cause  as  a  short  cause,  and  without  discussion, 
contained  an  erroneous  declaration  of  right.  I  am  of  opinion  that 
it  does  contain  an  erroneous  declaration,  and  I  never  should  have 
made  it  if  my  attention  had  been  drawn  to  the  terms  of  the  will. 

The  testatrix  had  an  only  son,  who  seems  to  have  been  amply 
provided  for,  and  by  her  will  she  gave  the  residue  of  her  pro- 
perty to  trustees  to  sell  and  divide  the  proceeds  between  such  of 
her  grandchildren  as  should  attain  the  age  of  twenty-one,  equally, 
such  children  to  have  a  vested  interest  at  twenty-one.  The  eldest 
grandchild  has  now  attained  the  age  of  twenty-one,  and  the  ques- 
tion is,  whether  the  six  grandchildren,  who  are  now  in  esse,  are  to 

(1)  8  Hare,  44.  (3)  25  Beav.  485. 

(2)  5  Ves.  335.  (4)  Law  Eep.  6  Eq.  215. 
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V.-C.  M.  take  each  of  them  a  share  equal  to  the  number  of  children  now 

1871  living,  or  whether  any  children  who  may  hereafter  be  born  are  to 

;,imblett  have  a  share  of  the  property? 

^  v-  This  question  depends  upon  a  rule  of  law  which  has  been 

PuRTON.  u  r  1 

 settled  ever  since  the  case  of  Andrews  v.  Partington  (1),  that  when 

there  is  a  gift  to  a  class,  without  any  previous  life  estate,  to  be 
divided  at  twenty-one,  then,  when  the  eldest  attains  twenty-one, 
the  maximum  number  of  those  who  are  to  take  is  to  be  ascer- 
tained, arid  the  after-born  children  are  excluded.  I  confess  that, 
when  I  was  a  student  at  law,  it  struck  me  as  unconscionable 
that  the  class  of  persons  to  take  in  cases  of  this  nature  should  be 
ascertained  at  a  particular  period,  and  that  those  who  came  into 
existence  after  that  period  should  be  excluded;  but  experience 
has  shewn  me  the  sound  sense  of  the  rule,  because  the  object  of 
the  law  is  to  make  property  vest  as  early  as  possible,  so  that  the 
persons  to  whom  it  is  given  may  know  what  they  have  to  expect, 
and  make  the  fund  available  at  the  earliest  period.  It  appears 
that  the  father  of  these  children  is  now  of  the  age  of  fifty,  so 
that,  according  to  the  existing  declaration,  the  son  who  has  attained 
twenty-one  would  not  have  any  of  the  property  so  long  as  his  father 
is  alive,  since  it  is  not  impossible  or  even  improbable  that  he  may 
have  other  children.  There  is  no  prior  life  estate  given  by  this  will, 
and  the  rule  established  in  such  cases  has  never  been  departed  from? 
and  ought  not,  in  my  opinion,  to  be  frittered  down  by  such  a  decision 
as  that  in  Bateman  v.  Gray  (2),  where  the  rule  is  evaded,  because 
there  was  a  power  of  advancement  to  children  out  of  vested  shares. 
So  again  in  Iredell  v.  Iredell  (3)  the  Master  of  the  Eolls  decided 
that  the  class  was  not  to  be  ascertained  on  the  first  of  the  class  at- 
taining twenty-one,  in  consequence  of  the  clause  authorizing  main- 
tenance and  advancement,  whether  the  child  should  or  should  not 
attain  twenty-one.  In  the  present  case  there  is  a  power  of  main- 
tenance during  the  minority  of  the  children  out  of  the  interest  of 
their  presumptive  shares;  but  there  is  no  ground  for  construing- 
the  clause  to  extend  beyond  the  time  of  the  children  attaining 
twenty-one,  because  their  shares  would  no  longer  be  presumptive 
shares.    Therefore  there  is  no  such  excuse  for  departing  from  the 


(1)  3  Bro.  C.  C.  401.  (2)  Law  Eep.  6  Eq.  215. 

(3)  25  Beav.  485. 
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rule ;  but  even  if  there  were  a  clause  for  advancement  similar  to    V.-C.  M. 
that  which  is  found  in  Bateman  v.  Gray  (1),  I  should  have  declined  1871 
to  follow  the  decision  of  the  Master  of  the  Kolls  in  that  case,  as  it  gimblett 
tends  to  throw  a  doubt  upon  a  rule  which  is  as  well  settled  as  any  pir^T0N 

rule  of  interpretation  in  the  Courts.    I  need  not  advert  to  all  the   

cases  cited.  It  is  sufficient  to  allude  to  the  fact,  that  the  rule  has 
been  established  in  many  cases,  and  the  inconvenience  of  making 
the  parties  wait  until  there  is  no  possibility  of  an  increase  in  the 
number  of  the  class  is  undoubted.  It  is  a  rule  of  convenience,  and 
one  that  best  suits  the  interests  of  society,  and  it  is  one  that  I 
shall  adhere  to  as  a  cardinal  rule  of  law. 

Here  there  are  six  children,  five  of  whom  are  minors.  Of 
course  the  shares  of  the  five  younger  children  are  only  presump- 
tive shares  until  they  attain  twenty-one  years  of  age,  when  they 
become  vested.  But  suppose  you  were  to  trust  to  this  power  of 
advancement,  how  absurd  it  would  be  that  the  young  man  who  has 
now  attained  twenty-one  should  have  to  submit  to  apply  to  the 
compassion  of  the  trustees  for  any  advancement  they  might  think 
fit  to  make  him  out  of  the  property.  They  might  refuse  to  give 
him  a  penny  upon  any  frivolous  ground. 

There  being  at  present  six  children,  the  eldest  child  has  now 
ascertained  his  minimum  share,  and  if  any  of  the  other  five 
should  die  without  attaining  twenty-one,  he  will  become  entitled 
to  a  part  of  any  share  which  may  fall  in,  equally  with  the  sur- 
viving children.  These  are  the  clear  and  settled  rules,  and  I  have 
no  intention  to  depart  from  them. 

The  declaration  will  therefore  be,  that  the  grandchildren  of  the 
testatrix  living  at  the  time  of  her  death,  or  born  before  the  eldest 
attained  twenty-one,  are  entitled  to  take  equally  her  residuary 
personal  estate,  provided  they  attain  the  age  of  twenty-one ;  and 
that  no  child  born  after  the  eldest  attained  twenty-one  will  be 
entitled  to  any  share. 

Solicitor  for  the  Plaintiffs  and  some  of  the  Defendants:  Mr. 
J.  Turner. 

Solicitors  for  the  Grandchild  who  had  attained  twenty-one : 
Messrs.  Taylor,  Hoare,  &  Taylor. 


(1)  Law  Eep.  6  Eq.  215. 
2  N  2 
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NEWILL  v.  NEWILL. 


1871 
July  Id. 


Will — Bequest  to  A.  and  her  Children. 


A  testator  gave  and  bequeathed  all  his  real  and  personal  estate  to  hid 
wife  for  the  use  and  benefit  of  herself  and  of  all  his  children,  whether  bo.  ii 
of  his  former  wife  or  such  as  might  be  born  of  his  then  present  wife  : — 

Held,  that  the  wife  was  entitled  to  an  estate  for  life,  with  remainder  to  tie 
children  as  joint  tenants. 

HENRY  NEWILL,  late  of  the  Madras  Civil  Service,  made  his 
will,  dated  the  19th  of  October,  1863,  in  the  following  words  :  "  I 
give  and  bequeath  unto  my  wife,  Anna  Elizabeth  Neivill,  for  the 
use  and  benefit  of  herself  and  of  all  my  children,  whether  born  of 
my  former  wife  or  such  as  may  be  born  of  my  present  wife,  all 
my  property  of  every  description,  real  and  personal,  whether  in 
possession,  reversion,  remainder,  or  expectancy,  at  the  time  of  my 
decease ;  and  I  appoint  the  said  Anna  E.  Newill  executrix  of  this 
my  will,  together  with  Joseph  Newill,  my  father  (or,  in  case  of 
his  failing  to  act,  my  brother,  B.  D.  Newill,  in  his  stead) ;  also 
Hudleston  Stokes  and  Charles  Gilbert  Master,  as  executors." 

The  testator  died  on  the  25th  of  April,  1869,  leaving  six 
children  by  a  former  wife  and  two  children  by  Anna  Elizabeth 
Newill.  One  child  had  died  since  the  institution  of  the  suit.  The 
personal  estate  realised  by  the  executors  amounted  to  about 
£6000,  and  the  testator  was  not  entitled  to  any  real  estate. 

The  testator's  widow  and  children  were  stated  to  be  entitled  to 
annuities  of  various  amounts,  payable  out  of  the  Madras  Civil 
Service  Pension  Fund,  but  the  widow,  having  since  married,  had 
lost  a  portion  of  her  pension. 

The  suit  was  instituted  for  the  purpose  of  having  the  trusts  of 
the  will  carried  into  execution,  and  for  the  administration  of  the 
estate. 

Mr.  Pearson,  Q.C.,  and  Mr.  Holmes,  for  the  Plaintiffs,  the 
children  of  the  first  marriage : — 

In  this  case  the  words  of  the  will  are  short  and  clear.  The 
property  is  given  to  the  wife  of  the  testator  for  the  use  and  benefit 
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of  herself  and  of  all  his  children.    The  meaning  of  these  words     V.-C.  M 
can  only  be  effectuated  by  the  wife  and  children  taking  concur-  1871 
rently.     Similar  words  were  used  in  Be  Witte  v.  Be  Witte  (1).  Newill 
The  residue  was  there  given  in  trust  for  the  daughter  of  the    n  is  will 

testator  and  her  children;  and  Vice-Chancellor  Shadwell  held   

that  the  daughter  and  her  children  were  entitled  to  the  residue 
jointly.  The  case  of  Bustard  v.  Saunders  (2)  was  precisely  the 
same.  A  sum  of  money  was  directed  to  be  secured  for  the  benefit 
of  a  married  woman  and  her  children,  and  the  Master  of  the  Eolls 
held  that  they  took  as  joint  tenants.  Bibby  v.  Thompson  (3)  is 
perhaps  more  strongly  in  favour  of  the  same  view  ;  for  there  the 
residue  was  given  to  the  widow  to  be  held  *  for  her  own  use  and 
benefit,  and  that  of  our  infant  daughter ;"  and  it  was  decided  that 
this  was  not  a  discretionary  trust,  but  that  the  widow  and  child 
were  equally  entitled.  Then,  on  the  question  of  intention,  this 
testator  had  children  by  a  former  wife,  who  required  support,  and 
his  second  wife  might  marry  again,  as  she  has  done  in  fact.  It  is 
therefore  probable  that  the  testator's  intention  was  to  make  what 
provision  he  could  for  his  former  children,  independently  of  their 
step-mother. 

Mr.  Marcy,  for  the  first  Defendant,  the  guardian  of  the  infant 
children,  supported  the  arguments  of  the  Plaintiffs. 

Mr.  Glasse,  Q.C.,  and  Mr.  Rogers,  for  the  widow : — 

We  admit  that  at  one  period  the  decisions  were  in  favour  of  the 
view  contended  for  by  the  Plaintiffs,  but  the  current  of  recent 
authorities  has  been  entirely  adverse  to  that  view ;  and  in  cases 
where  the  words  have  been  similar  to  those  contained  in  this 
will,  the  decisions  have  gone  in  support  of  our  contention,  that  the 
widow  takes  an  estate  for  life,  with  remainder  to  the  children  as 
joint  tenants.  This  was  the  decision  in  Audsley  v.  Horn  (4),  where 
the  bequest  was  to  the  testator's  granddaughter  and  her  children. 
There  the  Master  of  the  Rolls  stated  the  fact  that  in  two  previous 
cases,  viz.,  Baivson  v.  Bourne  (5)  and  Jeffery  v.  Be  Vitre  (6),  he 

(1)  11  Sim.  41.  (4)  26  Beav.  1S5. 

(2)  7  Beav.  92.  (5)  16  Ibid.  29. 

(3)  32  Ibid.  647.  (6)  24  Ibid.  296. 
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V.-C.  M.     had  adopted  the  same  view.     In  the  latter  case,  the  gift  was  to  a 
]S71      married  woman  for  the  benefit  of  herself  and  her  children.  The 
Newill     decision  in  Audsley  v.  Horn  was  affirmed  on  appeal  (1).  Then, 
Ne\vill     *n  Ward  v.  Grey  (2),  a  bequest  to  A.  and  her  children  was  held  to 

  go  to  A.  for  life,  and  afterwards  to  her  children.    This  was  also 

the  decision  in  Crockett  v.  Crockett  (3).  In  Armstrong  v.  Arm- 
strong (4)  Lord  Justice  James,  then  Vice-Chancellor,  expressed  a 
similar  view,  though  it  was  unnecessary  to  decide  the  question ; 
and  Vice-Chancellor  Wickens,  in  a  recent  case  of  In  re  Owens  (5), 
decided  in  conformity  with  what  appears  now  to  be  the  settled 
rule,  that,  where  both  a  parent  and  his  children  are  objects  of  a 
bequest,  the  Court  will  construe  the  limitation  as  a  gift  to  the 
parent  for  life,  with  remainder  to  the  children ;  and  there  can  be 
no  doubt  that  this  rule  will,  in  most  cases,  effectuate  the  intention 
of  the  testator. 

Mr.  Pearson,  in  reply,  cited  Mason  v.  Clarke  (6). 


Sir  R  Malins,  V.C. : — 

The  question  in  this  case  is  a  mere  question  of  intention.  The 
testator  was  a  gentleman  of  education  and  position,  holding  a  high 
office  in  the  Government  of  India,  and  the  will  is  made  in  very  few 
words.  It  is  perfectly  clear  that  the  property  is  to  go  for  the 
benefit  of  the  wife  and  the  testator's  children,  and  this  will  be  the 
case  whether  the  wife  takes  concurrently  with  the  children  or 
whether  she  takes  for  life,  and  after  her  decease  it  goes  to  the 
children,  because  it  all  goes  amongst  the  wife  and  children.  But  it 
makes  a  material  difference  to  the  wife  whether  she  is  tenant  for 
life  of  the  whole,  with  remainder  to  the  children,  or  whether  she 
is  to  take  concurrently  with  them.  In  the  present  case  I  under- 
stand the  property  to  be  between  £6000  and  £7000.  There  are 
seven  surviving  children,  and  as  the  whole  of  the  children  take 
concurrently,  they  undoubtedly  take  as  joint  tenants.  That  is  not 
disputed ;  one  has  died  since  the  institution  of  the  suit,  and  so 

(1)  1  D.  F.  &  J.  226.  (4)  Law  Eep.  7  Eq.  518. 

(2)  26  Beav.  485.  (5)  Ibid.  12  Eq.  3  L6. 

(3)  2  Ph.  553.  (6)  17  Beav.  126. 
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far  that  has  increased  the  shares  of  the  survivors.    If  the  wife  V.-C.  M. 
and  children  take  concurrently,  the  wife  takes  no  more  than  the  1871 

children.    It  is  very  true  that,  as  the  widow  of  a  civil  servant  of  t^^will 
the  Government,  she  also  became  entitled  to  a  pension  of  £300  v- 

JN  EWILL. 

a  year,  half  of  which  she  has  lost  by  marrying  her  present  hus-   

band,  Mr.  Saul. 

If  I  were  to  consider  the  case  apart  from  all  the  authorities  (for 
there  is  a  great  difference  of  opinion  amongst  the  learned  Judges 
who  have  considered  this  subject),  and  take  that  to  be  the  rule 
which  alone  ought  to  guide  the  Court,  namely,  what  was  the  inten- 
tion of  the  testator,  then  I  ask,  if  a  man  says,  "I  give  all  my  pro- 
perty to  my  wife,  for  the  benefit  of  herself  and  my  children,"  what 
must  be  his  presumable  intention  ?  Does  he  mean  her  to  be 
tenant  for  life,  and  that  the  property  is  to  go  to  her  children 
afterwards,  or  does  he  mean  that,  the  wife  and  children  are  all  to 
take  concurrently?  Now  I  confess,  considering  that  a  man's 
primary  duty  is  to  take  care  of  his  wife,  not  only  for  her  own  sake 
but  for  the  sake  of  her  children,  and  to  leave  her  with  a  provision 
which  would  enable  her  to  maintain  his  family  in  the  position  of 
respectability  which  he  has  himself  held,  I  should  conclude  that 
his  intention  must  have  been  that  the  wife  and  children  should 
not  take  concurrently,  but  that  the  wife  should  have  it  all  while 
she  lived,  and  that  after  her  death  it  should  go  to  her  children, 
which  was  the  manner  in  which,  in  my  opinion,  this  testator 
intended  his  property  to  go. 

But  this  question  has  been  the  subject  of  very  frequent  judicial 
decision,  and  I  am  hampered  in  this  case  by  those  judicial  de- 
cisions, which  are  of  a  very  contrary  character.  The  decision  of 
Vice-Chancellor  Shadwell,  in  the  case  of  Be  Witte  v.  Be  Witte  (1), 
has  been  cited  on  behalf  of  the  children.  The  Vice-Chancellor  was 
a  Judge  most  conversant  with  the  construction  of  wills  and  written 
documents.  The  bequest  in  that  case  cannot  in  substance  be  dis- 
tinguished from  this,  except  upon  the  ground  that  it  is  there 
given  to  trustees  for  the  benefit  of  the  wife  and  children.  Here 
it  is  given  to  the  wife  herself.  I  am  not  disposed  to  think  that 
that  makes  any  material  difference.    Apart  from  that,  the  cases 

(1)  11  Sim.  41. 
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V.-C.  M.  are  not  distinguishable.  Sir  L.  Shadwell  decided  that  the  wife 
1871       and  children  took  concurrently.    So  it  was  decided  in  Bustard  v. 

Newill     Saunders  (1),  also  a  case  undistinguishable  from  the  present. 

Newi^l  After  that  comes  a  series  of  cases.  It  is,  no  doubt,  true  that 
- —  Lord  Cottenham,  in  Crockett  v.  Crockett  (2),  appears  to  recognise 
Be  Witte  v.  Be  Witte  (3)  as  a  good  authority,  because  he  states  it 
to  be  his  opinion  in  that  case  that,  if  the  wife  and  children 
take  all  that  is  given  to  them  in  this  form,  they  take  it  concur- 
rently ;  but  in  the  case  which  he  had  to  deal  with,  Crockett  v. 
Crockett,  in  which  he  overruled  the  judgment  of  a  very  eminent 
Judge,  Sir  J.  Wigram,  the  words  were  these :  "  Be  it  known  that 
this  my  'last  desire  is,  that  all  and  every  part  of  my  property 
shall  be  at  the  disposal  of  my  most  true  and  lawful  wife  Caroline 
Crockett,  for  herself  and  children,  in  the  event  of  any  unforeseen 
accident  happening  to  myself,  which  Grod  forbid ;  and  I  recom- 
mend the  arrangement  of  all  my  affairs  to  my  friend  J.  Gore" 
There  the  property  was  all  to  be  at  the  disposal  of  his  wife,  for 
herself  and  children.  That  is  a  very  strong  case  for  saying  that 
the  wife  is  to  dispose  of  it  as  she  thinks  proper  for  the  benefit 
of  herself  and  children ;  and  that  certainly  enabled  him  to  say 
that  she  herself  would  have  it  for  life,  with  remainder  to  her 
children. 

Since  that,  there  have  been  many  reported  cases.  One  of  them  is 
Ward  v.  Grey  (4),  where  the  gift  was  to  the  mother  and  her  children. 
In  that  case  the  present  Master  of  the  Kolls  held  that  the  mother 
took  for  life,  with  remainder  to  her  children .  In  Audsley  v.  Horn  (5) 
the  same  construction  was  put  upon  a  similar  will  by  the  same 
learned  Judge.  Jeffery  v.  Be  Vitre  (6)  is  a  decision  to  the  same 
effect.  In  that  case  there  was  a  similar  gift,  and  it  was  held  that 
the  mother  took  for  life  with  remainder  to  the  children.  After 
that,  there  were  several  decisions  of  the  Master  of  the  Kolls,  all  in 
the  same  direction.  The  case  of  Bibby  v.  Thompson  (7)  is  precisely 
the  same.  There  the  Master  of  the  Eolls  originally  decided  in 
conformity  with  what  he  had  previously  decided,  namely,  that  the 

(1)  7  Beav.  92.  (4)  26  Beav.  485. 

(2)  2  Ph.  553.  (5)  Ibid.  195. 

(3)  11  Sim.  41.  (6)  24  Ibid.  296. 

(7)  32  Beav.  647. 
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mother  took  for  life  with  remainder  to  her  children ;  but,  upon     V.-C.  M. 
subsequent  consideration,  he  came  to  the  conclusion  that  he  would  1871 
follow  Be  Witte  v.  Be  Witte(l),  and  that  class  of  cases,  and  there-  Newili, 
fore,  in  fact,  reversed  his  own  decision.    Did  the  Master  of  the  ^ewill 

Eolls  correctly  lay  down  the  law  in  the  earlier  decisions,  or  in   

the  last  ? 

There  was  the  case  of  Armstrong  v.  Armstrong  (2),  before  Vice- 
Chancellor  James,  which,  it  is  very  true,  did  not  call  for  a  decision, 
because  the  mother'  was  dead.  If  she  took  concurrently  with  her 
children,  then  the  children  being  survivors  of  a  class,  and  being 
joint  tenants,  took  all  the  property  ;  but  if  she  were  tenant  for  life, 
with  remainder  to  the  children,  they  were  equally  entitled.  There 
was,  therefore,  no  ground  for  any  decision  whatever ;  but  the  case 
was  elaborately  argued  before  Vice-Chancellor  James,  and  he  ex- 
pressed his  opinion  upon  it.  He  says:  "If  they  take  as  joint 
tenants,  it  becomes  immaterial  to  consider  whether  the  gift  was  a 
gift  to  the  wife  for  life,  with  remainder  to  the  children,  or  whether 
it  was  a  gift  to  the  wife  and  children  equally.  I  confess  the  strong 
inclination  of  my  opinion  would  be  to  declare  it  a  gift  to  the  wife 
for  life,  with  remainder  to  the  children,  but  I  do  not  think  it 
necessary  to  determine  that  question."  It  was  wholly  unneces- 
sary to  determine  that,  because  in  either  way  the  children  were 
absolutely  entitled  to  the  whole  fund.  What  was  the  gift  there  ? 
The  testator  gave  the  property  in  these  terms — to  his  wife  abso- 
lutely for  the  benefit  of  herself  and  children.  Here  it  is  given  to 
the  wife  "  for  the  benefit  of  herself  and  my  children."  This  is  the 
opinion  of  a  Vice- Chancellor,  now  a  Judge  of  the  Court  of  Appeal, 
in  which  he  thought  the  proper  construction  was,  that,  according 
to  all  probability  as  to  what  the  intention  of  the  testator  was, 
the  mother  was  meant  to  be  tenant  for  life,  with  remainder  to  her 
children. 

There  has  been  also  a  case  before  Vice-Chancellor  Wickens: 
In  re  Owen's  Trust  (3).  The  gift  there  was  to  a  mother  and  her 
children,  and  the  Vice-Chancellor  held  it  to  be  a  gift  for  life,  with 
remainder  to  the  children. 


(1)  11  Sim.  41.  (2)  Law  Eep.  8  Eq.  518. 

(3)  Law  Eep.  12  Eq.  310. 
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V.-C.  M.  Therefore,  upon  all  these  grounds,  I  come  to  the  conclusion  that 

1871  the  current  of  authorities  has  now  run  completely  in  the  direction 

Newili,  which  effectuates  the  intention  of  the  testator,  namely,  that  when 

^T  v-  a  man  gives  to  his  wife  for  the  benefit  of  herself  and  her  children, 

Newill.  &  3 
  he  does  not  mean  to  put  her  on  a  mere  equality  with  her  children, 

but  he  means  that  she  is  to  take  for  life,  with  remainder  to  her 
children.  That  is  the  construction  which  I  put  upon  this 
will.  Of  course,  in  coming  to  that  conclusion,  I  follow  all  the 
other  decisions  of  the  Master  of  the  Eolls  except  Bibly  v.  Thomp- 
son (1). 

The  declaration  will  be  that  the  mother  is  tenant  for  life,  with 
remainder  to  all  the  children  of  the  testator  as  joint  tenants. 
There  must  also  be  an  order  to  pay  the  income  to  the  widow  for 
life. 

Solicitors  for  the  Plaintiff:  Messrs.  Sharp  &  Ullithorne. 
Solicitors  for  the  Defendants :  Messrs.  Clayton  &  Sons. 


v.-c.  m.  TUKNEE  v.  COLLINS. 

1871 

  Costs — Solicitor  and  Client — Practice  of  Court — Fiduciary  relation  between 

July  22.  Parties — Fund  applicable  to  the  Payment  of  Costs. 

"Where  an  unsuccessful  party  to  a  suit  has  been  ordered  to  pay  costs,  it  is 
not  the  practice  of  the  Court  to  direct  such  costs  to  be  taxed  as  between 
solicitor  and  client,  except  where  a  fiduciary  relation  exists  between  the 
parties  or  where  there  is  something  in  the  nature  of  scandal,  as  where  gross 
charges  of  fraud  have  been  made  and  not  sustained;  but  the  Court  may 
direct  an  unsuccessful  party  to  pay  the  costs  of  a  trustee  as  between  solicitor 
and  client,  whether  there  is  or  not  any  fund  out  of  which  they  may  be  paid. 

ThIS  was  a  suit  instituted  to  rectify  a  settlement  executed  in 
March,  1855,  under  which  the  Plaintiff,  who  was  entitled  to  con- 
siderable property,  conferred  certain  benefits  on  his  father,  his 
step-mother,  and  his  half-sister ;  by  excluding  part  of  the  property 
comprised  therein,  and  striking  out  a  power  of  appointment  vested 
in  the  father,  on  the  ground  that  the  Plaintiff  had  executed  it 

(1)  32  Beav.  647. 
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without  sufficient  legal  advice,  that  he  was  ignorant  of  its  effect,    V.-O.  M. 
and  that  it  did  not  carry  out  his  intentions.    The  bill  also  asked  1871 
the  direction  of  the  Court  in  reference  to  some  other  questions.  Tuener 

The  suit  occupied  several  days  in  hearing,  and  on  the  8th  of  Collins 

July  the  Vice-Chancellor  gave  judgment  dismissing  the  bill,  so   

far  as  it  sought  to  rectify  the  settlement.  His  Honour  having 
expressed  a  strong  opinion  with  reference  both  to  the  facts  as  they 
appeared  at  the  hearing  and  to  the  long  delay  in  instituting  the 
suit,  that  the  litigation  was  unjustifiable,  said  that  he  desired,  if 
possible,  to  make  the  costs  a  complete  indemnity  to  the  Defen- 
dants, and  that  if  any  authority  could  be  produced  for  dismissing 
a  bill  "with  costs  as  between  solicitor  and  client,"  he  would  follow 
it,  and  make  a  decree  accordingly.  He  wrould,  therefore,  allow  the 
case  to  be  mentioned  again  on  that  question. 

The  suit  was  now  mentioned. 

Mr.  Fry,  Q.C.,  and  Mr.  Chitty,  for  the  persons  beneficially  inte- 
rested in  maintaining  the  settlement : — 

It  is  quite  settled  that  the  Court  has,  in  all  cases,  complete 
jurisdiction  over  costs,  and  can  always  give  them  as  between  soli- 
citor and  client.  The  point  was  raised  recently  in  Mordue  v. 
Palmer  (1),  and  the  Lords  Justices  upheld  an  award  by  an  arbi- 
trator giving  costs  in  that  manner,  expressly  on  the  ground  of  the 
inherent  jurisdiction.  In  Forester  v.  Read  (2)  they  also  carried 
out  the  same  view.  The  Court  has  always  exercised  complete 
discretion  in  directing  how  costs  were  to  be  paid,  as  in  Edenborough 
v.  Archbishop  of  Canterbury  (3),  where  costs  were  allowed  to  the 
Archbishop  as  between  solicitor  and  client,  and  in  Attorney-  General 
v.  Comjpton  (4),  where  they  were  given  to  the  relators.  A  trustee 
is  even  allowed  them  when  unsuccessful :  Poole  v.  Pass  (5). 

Mr.  Glasse,  Q.C.,  who  appeared  for  the  trustees,  referred  to  Lord 
Eldons  decision  in  Dungey  v.  Angove  (6). 


(1)  Law  Bep.  6  Ch.  22. 

(2)  Ibid.  40. 

(3)  2  Buss.  93. 


(4)  1  Y.  &  C.  Ch.  417. 

(5)  1  Beav.  600. 

(6)  2  Ves.  304,  313. 
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Y.-C.  M.        Mr.  Cole,  Q.C.,  and  Mr.  Uaynes,  for  the  Plaintiff,  were  not 
1871       called  upon. 

TUKNEK  _ 

Sir  E.  Malins,  V.C.  :— 

Collins. 

  I  am  sorry  to  come  to  the  conclusion  in  this  case  that  it  is 

not  in  my  power  to  give  the  Defendants  beneficially  interested 
their  costs  as  between  solicitor  and  client.  When  the  case  was 
heard  before  me,  I  expressed  a  strong  desire  to  do  so,  feeling  that 
it  was  one  in  which  I  ought,  if  possible,  to  make  the  costs  a  com- 
plete indemnity.  But  I  am  now  satisfied  that  it  is  not  the  course 
of  the  Court  to  make  such  an  order  in  dismissing  a  bill,  except 
where  the  parties  are  in  a  fiduciary  position,  or  where  there 
is  something  in  the  nature  of  scandal,  such  as  gross  charges  of 
fraud  which  are  not  sustained.  In  the  case  of  Jenner  v.  Jenner  (1), 
which  was  very  much  of  the  same  kind  as  the  one  now  before 
me,  nothing  could  be  stronger  than  the  opinion  of  the  Lord  Chan- 
cellor as  to  the  unjustifiable  nature  of  the  litigation,  for  he  con- 
cludes his  judgment  by  saying:  "The  Plaintiff's  attempt  now  to 
impeach  this  settlement  seems  to  me  highly  discreditable  to  him ; 
and,  for  the  peace  and  honour  of  families,  I  trust  that  it  is  not 
likely  to  be  imitated."  Yet,  in  that  case,  I  find  that  the  costs 
were  only  given  as  between  party  and  party. 

Now,  as  to  the  cases  cited  as  authorities :  Mordue  v.  Palmer  (2) 
was  a  case  where  all  matters  in  difference  between  the  parties  to  a 
cause,  including  the  costs,  had  been  referred  to  an  arbitrator,  and 
he  made  an  award  giving  the  costs  as  between  solicitor  and  client, 
and  it  was  objected  that  the  arbitrator,  unless  specially  authorized, 
had  no  power  so  to  direct ;  but  the  Lords  Justices  decided  that 
the  nature  of  the  suit  and  the  reference  gave  him  jurisdiction  so 
to  determine,  and  on  that  ground  they  refused  to  set  aside  the 
award.  This  is  apparent  from  what  the  Lord  Justice  James  says : 
"  Not  only  the  questions  in  the  suit  were  referred  to  him,  but  also 
the  costs  of  the  suit  and  of  the  award  and  reference.  He  has 
come  to  the  conclusion,  having  regard  to  the  fiduciary  relation 
between  the  parties,  that  the  costs  should  be  paid  as  between 
solicitor  and  client.  It  is  not  our  duty  to  express  any  opinion 
(1)  2D.F.&  J.  359.  (2)  Law  Eep.  6  Ch.  22. 
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V. 

Collins. 


upon  this  conclusion,  except  that  he  had  jurisdiction  to  make  it,  v.-O.  M. 
and  that  his  decision  is  final."  1871 

It  is  clear,  therefore,  that  the  fiduciary  relation  was  the  ground  turner 
on  which  they  held  that  he  had  jurisdiction.  In  Forester  v. 
Bead  (1)  a  distinction  was  made  between  the  parts  of  the  case 
which  were  scandalous  and  those  which  were  not  so,  a  distinction 
which  would  have  been  unnecessary  if  costs  were  in  all  cases 
given  as  between  solicitor  and  client.  As  regards  Edenborough  y. 
Archbishop  of  Canterbury  (2),  it  is  true  that  the  Archbishop  was 
allowed  costs  as  between  solicitor  and  client,  and  it  is  also  true  that 
he  was  not,  strictly  speaking,  a  trustee ;  but  the  case  is  put  on  the 
ground  of  his  being  in  an  official  position,  and  defending  the  suit 
in  a  public  capacity,  and  on  that  ground  the  costs  were  allowed 
him  as  between  solicitor  and  client.  The  same  remarks  apply  to 
Attorney-General  v.  Compton  (3).  Poole  v.  Pass  (4)  was  a  case 
where  a  trustee  was  allowed  his  costs  as  between  solicitor  and 
client,  though  the  suit  had  been  caused  by  his  maintaining  a  con- 
tention which  the  Court  held  wrong  in  law.  In  my  opinion,  I  can 
only  dismiss  a  suit  with  costs  as  regards  beneficiaries  as  between 
party  and  party.  As  to  the  trustees,  I  shall  direct  that  their  costs 
be  paid  as  between  solicitor  and  client,  unless  the  Plaintiff's  counsel 
can  satisfy  me  that  that  would  be  wrong. 

Mr.  Cole,  Q.C.,  and  Mr.  Raynes,  for  the  Plaintiff : — 

The  only  power  the  Court  has  to  direct  that  trustees  shall  have 
solicitor  and  client  costs  is  where  there  is  a  fund  out  of  which  costs 
can  be  paid.  All,  therefore,  that  can  be  done  here  is  to  direct  the 
Plaintiff  to  pay  the  party  and  party  costs  of  the  trustees,  and  that 
the  difference  between  their  party  and  party  costs  and  solicitor  and 
client  Lcosts  be  charged  on  the  settled  fund.  In  Edenborough  v. 
Archbishop  of  Canterbury,  and  Attorney-General  v.  Compton,  there 
was  a  fund  applicable  to  the  payment  of  costs ;  and  in  Saunders  v. 
Saunders  (5),  it  was  laid  down  by  Vice-Chancellor  Kindersley  that, 
where  there  is  no  fund,  trustees  can  only  have  party  and  party 

(1)  Law  Kep.  6  Ch.  40.  (3)  1  Y.  &  C.  Ch.  417. 

(2)  2  Russ.  93.  (4)  1  Beav.  600. 

(5)  3  Jur.  (N.S.)  727. 
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V.-C.  M.     costs.   Moreover,  there  is  no  fiduciary  relation  with  reference  to  the 
1871      part  of  the  bill  dismissed  with  costs. 

Turner        Mr>  QiasS6)  q  q  ?  and  wY  Springall  Thompson,  for  the  trustees. 

Collins. 

Sir  K.  Malins,  V.C.,  without  calling  upon  the  other  parties  : — 

This  is  a  case  of  considerable  importance.  By  virtue  of  a 
voluntary  settlement  of  the  15th  of  March,  1855,  certain  real 
estate  and  some  money  in  the  funds  became  vested  in  trustees 
upon  trusts  for  the  benefit  of  the  settlor's  father  and  other  relations. 
The  settlement  was  duly  executed  by  the  son ;  but  in  the  year 
1869  he  thought  fit  to  institute  proceedings  to  set  it  aside.  I  came 
to  the  conclusion  that  the  litigation  was  as  unjustifiable  as  any  I 
have  ever  had  before  me,  and  dismissed  the  bill  with  costs.  I 
have,  however,  been  obliged  to  decide  that,  as  between  the  father 
and  the  son,  I  have  only  power  to  give  costs  as  between  party  and 
party. 

Now  comes  the  question  as  to  the  trustees.  They  are  brought 
before  the  Court  by  the  Plaintiff.  It  is  admitted  that  they  are 
entitled  to  receive  costs  as  between  solicitor  and  client ;  but  Mr. 
Cole  says  that  the  Plaintiff  can  only  be  required  to  pay  party  and 
party  costs,  and  that  the  difference  must  be  paid  out  of  the  settled 
fund.  If  I  take  that  course,  the  result  will  be  to  diminish  the 
annual  income  which  is  payable  to  the  father,  and  so  in  effect  make 
him  pay  a  large  part  of  the  costs  of  the  suit.  I  am  of  opinion, 
notwithstanding  the  urgency  with  which  Mr.  Cole  pressed  his  view 
upon  me,  that  I  have  power  to  direct  the  costs  of  the  trustees  to 
be  paid  as  between  solicitor  and  client.  If  it  should  turn  out  in 
the  present  case  that  the  Plaintiff  is  unable  to  pay  the  costs,  they 
must  be  made  good  out  of  the  fund.  But  I  am  of  opinion  that  it 
is  quite  consistent  with  the  rules  of  the  Court  to  direct  the  unsuc- 
cessful party  in  the  first  instance  to  pay  all  the  costs  of  the  trus- 
tees as  between  solicitor  and  client.  The  point  was,  in  fact,  raised 
in  Edenborough  v.  Archbishop  of  Canterbury  (1) ;  and  Lord  Eldon 
gave  the  Archbishop  those  costs  expressly  on  the  ground  that,  in 


(1)2  Kuss.  93. 
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the  case  of  a  trustee,  he  could  make  such  a  direction.  In  Poole  v.  V.-O.  M. 
Pass  (1)  a  trustee  had  his  costs,  charges,  and  expenses,  not  with-  1871 

standing  that  he  had  been  the  means  of  bringing  the  parties  before  turner 

the  Court.    Here,  however,  it  is  said  that  he  should  not  have  his  Collins 

full  costs  paid  by  the  party  who  brought  him  before  the  Court.  I   

cannot  imagine  any  thing  more  unjust  than  that  these  trustees 
should  not  have  their  full  costs.  I  am  clearly  of  opinion  that  the 
Plaintiff  must  pay  them  for  the  performance  of  the  duties  which 
the  institution  of  the  suit  threw  upon  them. 

Solicitors :  Messrs.  Leman,  Groves,  &  Leman  ;  Messrs.  Newman, 
Dale,  &  Stretton. 


(1)  1  Beav.  600. 
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v.-c.B.  CHESTER  v.  CHESTER. 

1871  t(J  </a&,A\  r^NHl 
  Charily — Mortmain — 9  Geo.  2,  c.  36 — Impure  Personalty — Charity  empowered 

June  30.  f0  take  Money  devised  or  bequeathed — Residuary  Gift  to  Executors — Power  to 

take  Money  and  hold  Land  to  specified  Amount — Power  to  take  Money 

secured  on  Mortgage. 

By  a  private  Act  of  Parliament  the  Indigent  Blind  School  was  incorporated, 
and  empowered  to  have,  hold,  receive,  and  retain  any  sums  of  money  paid, 
given,  devised,  or  bequeathed,  by  any  person  for  the  charitable  purposes  in 
the  Act  mentioned  ;  and  also  to  purchase,  take,  or  receive,  and  thenceforth 
hold  and  enjoy,  any  lands,  tenements,  and  hereditaments,  in  the  whole  not 
exceeding  two  acres,  without  incurring  any  of  the  penalties  or  forfeitures  of 
the  Statutes  of  Mortmain.  The  surplus  funds  of  the  corporation  were  also 
permitted  to  be  invested  on  mortgage,  and  the  lands,  when  released  or  fore- 
closed, might  be  held  by  the  corporation  for  a  period  not  exceeding  two  years. 
The  Female  Orphan  Asylum  was  incorporated  by  an  Act  containing  a  similar 
clause. 

By  another  Act  the  Deaf  and  Dumb  Asylum  was  rendered  capable  to 
obtain,  acquire,  hold,  and  retain,  for  the  purposes  of  the  institution,  any 
moneys  and  other  personal  estate  and  property,  including  moneys  secured 
by  mortgage  of,  or  charged  upon,  or  to  arise  from  the  sale  of  any  heredita- 
ments ;  with  a  proviso  that  nothing  therein  contained  should  make  valid  any 
grant  which  would  be  void  or  impeachable  under  the  9  Geo.  2,  c.  36  : — 

Held,  that  bequests  of  debts  secured  to  the  testator's  estate  by  equitable 
mortgage  of  leaseholds  to  these  charities  were  void. 

Gifts  of  residue  to  executors  in  trust,  with  equal  legacies  to  the  executors 
by  name : — 

Held  not  to  pass  a  beneficial  interest  in  undisposed-of  residue,  which  came 
to  the  Crown. 

Further  consideration. 

William  Mann  died  on  the  9th  of  March,  1865,  having  by  will, 
dated  the  24th  of  December,  1864,  bequeathed  his  "personal 
estate  of  every  description"  to  his  friends,  Henry  Chester  and 
Frederick  James  Chester,  their  executors,  administrators,  and 
assigns,  upon  trust  in  the  first  place  to  pay  thereout  his  just  debts, 
funeral  and  testamentary  expenses,  and  the  legacy  duty  upon  "  the 
several  legacies  hereinafter  mentioned,"  and  then  to  retain  and  pay 
the  following  legacies,  that  was  to  say  : — "  To  the  said  Henry  Chester, 
£5000 ;  to  the  said  Frederick  James  Chester,  £5000."  Then  fol- 
lowed several  other  pecuniary  legacies,  and  finally  the  following : — 
*  To  the  churchwardens  and  overseers  of  the  parish  of  St.  Mary, 
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Newington,  in  the  county  of  Surrey,  £2000,  to  be  invested  and    V.-C.  B. 
applied  as  hereinafter  mentioned :  to  the  National  Schools  of  the  1871 
said  parish  of  St.  Mary,  Newington,  £1000  ;  to  the  Surrey  Dispen-  Chester 
sary,  £1000 ;  to  the  Deaf  and  Duml  Asylum,  Old  Kent  Road,  £1000 ;  Chester 

to  the  Astjlum  for  Female  Orphans,  Westminster  Road,  £2000  ;  to   

the  Society  for  the  Propagation  of  the  Gospel  in  Foreign  Parts, 
£1000  ;  and  to  the  School  for  the  Indigent  Blind,  St.  George's  Fields, 
Southward,  £1000 ;"  all  the  legacies  to  be  free  of  legacy  duty  :  and 
the  charitable  legacies  to  be  paid  to  the  treasurers  of  the  several 
institutions.  The  testator  directed  that  the  £2000  so  given  to  the 
churchwardens  and  overseers  of  St.  Mary,  Newington,  "  and  any 
augmentation  thereof  under  the  residuary  bequest  hereinafter 
contained,"  should  be  invested  in  consols,  and  the  dividend  paid 
for  the  benefit  of  the  poor  of  the  parish,  as  the  churchwardens  and 
overseers  should  think  fit.  He  then  bequeathed  the  rest,  residue, 
and  remainder  of  his  personal  estate  and  effects  "  upon  trust  to 
apply  the  same  in  equal  proportions  among  the  seven  last-men- 
tioned charities  (each  taking  one  seventh  part)  in  augmentation  of 
their  said  legacies,  and  upon  the  same  trusts  and  purposes  as  are 
hereinbefore  declared  with  reference  to  such  legacies."  After 
some  specific  devises  of  real  estate,  he  continued :  "  I  give  the 
whole  of  my  freehold  estates  and  property  in  the  county  of  Kent, 
and  in  Bishopsgate  Street,  in  the  city  of  London,  unto  the  said 
Henry  Chester  and  Frederick  James  Chester,  their  heirs  and  assigns, 
for  ever,  as  tenants  in  common."  He  also  appointed  the  same  two 
persons  his  executors. 

The  testator  had  no  heir-at-law,  and  no  next  of  kin.  He  died 
possessed  of  personal  property,  comprising  leaseholds  for  years, 
and  real  estate,  part  of  which  was  not  devised  by  the  will. 

The  bill  was  filed  on  the  1st  of  January,  1865,  by  Henry  Chester, 
against  Frederick  James  Chester,  for  administration  ;  a  decree  was 
made  on  the  3rd  of  June,  1865 ;  and  leave  to  attend  the  proceed- 
ings was  given  to  the  Attorney-General  and  the  charities.  The  debts 
and  pecuniary  legacies  having  been  paid,  the  Chief  Clerk,  by  cer- 
tificate, filed  the  27th  of  June,  1866,  found  as  follows : — 

"  The  Plaintiff  and  Defendant  were  proceeding  to  sell  and  dis- 
pose of  the  testators  leasehold  estate,  as  directed  by  the  said 
decree,  but  such  sale  was  opposed  by  the  president,  vice-president, 

YOL.XH.  2  0  2 


446 


EQUITY  CASES. 


[L.  E. 


V.-C.  B.     and  members  of  the  School  for  the  Indigent  Blind,  on  the  behalf 
1871       of  that  charity,  on  the  ground  that  such  charity  has  the  privilege 
Chester    under  two  Acts  of  Parliament  to  receive,  take,  or  enjoy  any  land 
Chester    ^or  ^e  Dene^t  °f  tne  charity,  and  that  the  charity  will  be  preju- 

  diced  if  the  sale  be  proceeded  with.    The  parties  have  therefore 

forborne  to  proceed  with  the  sale  until  the  cause  is  heard  on 
further  consideration." 

On  the  25th  of  February,  1867,  after  an  argument  before  the 
Lord  Chancellor,  then  Vice- Chancellor  Wood,  an  order  was  made 
declaring  that,  according  to  the  true  construction  of  the  will,  "  the 
leasehold  property  in  the  county  of  Kent  belonging  to  the  testator, 
in  the  4th  schedule  to  the  Chief  Clerk's  certificate  mentioned, 
formed  part  of  the  residue  of  the  personal  estate."  It  was  also 
declared  that  "the  School  for  the  Indigent  Blind  is  not  entitled 
to  any  share  in  the  leasehold  estates  of  the  testator,  or  the  proceeds 
thereof."  It  was  also  declared  that  "  the  residue  of  the  testator's 
pure  personal  estate  is  divisible,  subject  to  the  direction  hereinafter 
contained,  in  equal  seventh  parts  amongst  the  following  charities 99 
(naming  them).  An  inquiry  was  directed  "  as  to  how  much  of  the 
personal  estate  of  the  testator  consisted,  at  the  death  of  the  said 
testator,  of  pure  personalty,  and  how  much  of  personalty  savouring 
of  realty,  having  regard  to  the  declarations  herein  contained,  and 
what  is  the  value  thereof  respectively and  it  was  declared  that 
"  the  pecuniary  legacies  to  the  charities  failed  in  the  proportion 
Avhich  the  personalty  savouring  of  realty  bears  to  the  whole  per- 
sonalty." An  inquiry  was  also  directed  as  to  "  how  much  of  the 
residue  of  the  personal  estate  is  to  be  considered  as  pure  personalty, 
and  in  what  proportion  the  same  is  divisible  among  the  charities 
in  respect  of  their  said  legacies  and  as  residuary  legatees,  having 
regard  to  the  declarations  and  directions  hereinbefore  contained, 
and  to  the  payments  already  made  in  respect  of  their  pecuniary 
legacies." 

By  a  further  certificate  dated  the  3rd  of  June,  1870,  the  Chief 
Clerk  found  that  such  part  of  the  personal  estate  not  specifically 
bequeathed  the  particulars  whereof  were  set  forth  in  the  1st 
schedule,  consisted,  at  the  testator's  death,  of  pure  personalty  to  the 
value  of  £50,657  13s.  9d. ;  and  that  such  parts  of  the  personal 
estate  the  particulars  whereof  were  set  forth  in  the  2nd  schedule 
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thereto  consisted  of  personalty  savouring  of  realty  to  the  value     V.-O.  B. 
of  £4231  17s.  lOd.    He  also  found  that  owing  to  the  amount  of  1871 
the  costs  not  yet  having  been  ascertained,  the  inquiry  as  to  the  Chester 
amount  and  quality  of  the  residue  of  the  personal  estate  had  been  qhe^ter 
postponed.   

Amongst  the  items  comprised  in  the  2nd  schedule  was  an 
"amount  of  debt  due  from  William  Holland,  a  lunatic,"  £750, 
with  interest  to  the  9th  of  March,  1865,  £68  17s.  lOd. ;  making- 
together  £818  17s.  lOd.  This  debt  was  secured  by  a  mortgage, 
by  equitable  deposit  with  the  testator,  of  a  lease  belonging  to 
William  Holland. 

The  Plaintiff  Henry  Chester  died,  and  the  first  of  the  above 
charities,  namely,  the  churchwardens  and  overseers  of  the  poor  of 
St.  Mary,  Newington,  obtained  leave  to  have  the  conduct  of  the 
cause,  without  revivor  of  the  suit. 

The  questions  were  two,  first,  as  to  the  debt  secured  by 
equitable  mortgage — whether  a  bequest  of  such  a  debt  to  the 
charitable  legatees,  or  some  of  them,  would  not,  under  their  respec- 
tive statutes,  be  lawful,  the  effect  of  which  would  be  to  increase 
the  ratio  in  which  the  residuary  bequest  to  the  charitable  legatees 
failed ;  and,  secondly,  whether  the  portion  that  failed  went  to  the 
executors  absolutely,  or,  as  undisposed  of,  to  the  Crown. 

Mr.     Hinde  Palmer,  Q.C.,  and  Mr.  Willoughby,  for  the  Church- 
wardens and  Overseers  of  the  Poor  of  St.  Mary  Netvington : — 

As  to  the  debt  secured  by  equitable  mortgage,  it  will  be 
contended  that  it  is  bound  by  declaration — not  perhaps  by  the 
declaration  as  to  the  leaseholds,  which  may  be  considered  to 
extend  to  them  only,  but  by  the  declaration  that  the  pecuniary 
legacies  to  the  charities  fail  in  the  proportion  which  the  impure 
personalty  bears  to  the  whole  personalty. 

If  the  charities,  however,  are  still  at  liberty  to  argue  the  question, 
then  we  say  that  the  churchwardens  and  overseers  of  the  parish 
stand  in  a  different  position  to  that  of  the  Female  Orphan  Asylum 
and  the  Blind  School,  as  regards  which  an  adverse  decision  with 
reference  to  this  very  class  of  property  was  made  by  the  Master  of 
the  Eolls  in  Nethersole  v.  School  for  the  Indigent  Blind  (1). 

(1)  Law  Rep.  11  Eq.  1. 
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Mr.  Coohson  (Mr.  Hughes  Q.C.  with  him),  for  the  School  for  the 
Indigent  Blind : — 

The  decision  of  the  Master  of  the  Kolls  was  no  doubt  against 
the  claim  of  the  school ;  but  that  decision  is  intended  to  be 
appealed. 

The  question  turns  upon  a  local  and  personal  Act  of  7  Geo.  4, 
c.  lxviii.,  passed  in  1826,  by  which  the  Blind  School  was  incorporated, 
followed  by  another  of  1  Will.  4,  c.  cxix,  both  of  which  are  recited  in 
a  third  Act  of  the  28  Yict.  c.  lxxiii  (1). 

If  it  be  held  that  the  Legislature  did  not  intend  that  this  cor- 
poration were  to  be  empowered  to  take  impure  personalty  when 
bequeathed  to  them,  not  only  is  the  word  "  devised  "  inappropriate 
and  unnecessary,  but  the  whole  clause  is  surplusage. 


(1)  The  1st  section  of  the  Act  of 
1826  is  set  out  in  the  report  of  Nether- 
sole  v.  School  for  the  Indigent  Blind ; 
the  more  important  words  being  "  and 
that  they  and  their  successors,  by  the 
name  aforesaid,  shall  be  able  and  ca- 
pable in  law  to  have,  hold,  receive,  enjoy, 
possess,  and  retain,  for  the  ends  and 
purposes  of  this  Act,  and  in  trust  for 
the  benefit  of  the  said  institution,  all 
such  sum  and  sums  of  money  as  have 
been  paid,  given,  devised,  or  bequeathed, 
or  shall  at  any  time  or  times  hereafter 
be  paid,  given,  devised,  or  bequeathed, 
by  any  charitable  or  well  disposed  per- 
son or  persons  to  and  for  the  charitable 
ends  and  purposes  in  this  Act  men- 
tioned ;  and  that  they  and  their  suc- 
cessors, by  the  name  aforesaid,  shall 
and  may  at  any  time  or  times  hereafter 
purchase,  take,  or  receive,  and  thence- 
forth hold  and  enjoy,  any  lands,  tene- 
ments, or  hereditaments,  in  the  whole 
not  exceeding  two  acres,  for  any  estate  or 
interest  whatsoever,  for  the  purposes 
of  the  said  charity,  without  incurring 
any  of  the  penalties  or  forfeitures  of  the 
Statutes  of  Mortmain." 

By  the  3rd  section  of  the  Act  of  1865 
the  corporation  are  empowered  "  to 
purchase  and  hold  any  lands,  tenements, 


or  hereditaments,  without  incurring  any 
of  the  penalties  or  forfeitures  of  the 
Statutes  of  Mortmain  ;"  provided  that 
the  hereditaments  at  any  time  vested 
in,  or  the  property  of,  the  corporation 
(except  such  as  may  from  time  to  time 
be  vested  in  them  as  mortgagees)  shall 
be  in  their  own  occupation,  and  shall 
in  no  case  exceed  fifteen  acres. 

By  the  9th  section  of  the  same  Act, 
surplus  funds  of  the  corporation  are 
permitted  to  be  invested  on  mortgage  of 
freeholds,  or  copyholds  of  inheritance, 
or  leaseholds,  for  terms  of  not  less  than 
eighty  years;  and  by  the  10th  section 
it  is  provided  that  when,  in  the  case  of 
hereditaments  in  mortgage  to  the  cor- 
poration, the  person  entitled  to  redeem 
shall  release  the  right  of  redemption,  or 
it  shall  be  foreclosed,  the  hereditaments 
may  be  held  and  retained  by  the  cor- 
poration for  not  more  than  twenty-four 
months,  within  which  period  the  cor- 
poration shall  sell  the  same,  and  during 
that  space  shall  not  be  liable  for  any 
penalties  or  forfeitures  for  holding  and 
retaining  the  same  ;  but  if  the  heredita- 
ments shall  remain  unsold  and  undis- 
posed of  at  the  expiration  of  that  period 
the  same  shall  be  forfeited  if  the 
hereditaments  exceed  fifteen  acres. 
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The  construction  contended  for  is  helped  by  the  10th  section  of 
the  Act  of  1865,  which  is  not  necessarily  confined  to  the  invest- 
ments permitted  by  clause  9.  There  may  have  been  mortgages  in 
existence  before  the  passing  of  the  Act. 

The  use  of  the  word  "  devised  "  does  away  with  the  double 
disability  pointed  out  in  BobinsonY.  Governors  of  London  Hospital  (1) 
— that  of  testators  to  devise,  and  of  the  corporation  to  hold  impure 
personalty. 


V.-C.  B. 
1871 

Chester 
v. 

Chester. 


Mr.  Horsey,  for  the  Asylum  for  the  Deaf  and  Dumb  Poor : — 

The  statute  under  which  we  claim  is  the  25  Vict.  c.  1.  (2),  which 
expressly  includes  moneys  secured  by  mortgage. 


Mr.  Hadley,  for  the  Female  Orphan  Asylum 

The  Act  under  which  the  asylum  was  established  is  the  39  & 
40  Geo.  3,  c.  lx.  (3). 

The  5th  section  of  the  original  Act  implies  that  the  corporation 


(1)  10  Have,  19. 

(2)  The  4th  section  of  the  25  Vict, 
c.  1.,  provides  that  "  the  said  president, 
vice-presidents,  treasurer,  and  gover- 
nors shall  by  their  corporate  name  be 
able  and  capable  ...  to  obtain,  acquire, 
hold,  and  retain,  for  the  purposes  of  the 
institution  any  moneys  and  other  per- 
sonal estate  and  property,  including 
moneys  secured  by  mortgage  of,  or 
charged  upon,  or  to  arise  from  the  sale 
of  any  hereditaments  :  Provided,  never- 
theless, that  nothing  in  this  Act  con- 
tained shall  make  valid  or  confer  any 
validity  on  any  grant  or  purchase 
which  would  be  void  or  impeachable 
under  the  enactments  contained  in  an 
Act  of  Parliament  passed  in  the  ninth 
year  of  the  reign  of  his  late  Majesty, 
King  George  II.,  intituled  lAn  Act  to  re- 
strain the  Dispositions  of  Lands,  ivhere- 
by  the  same  became  inalienable'"  .  .  . 

The  limit  of  lands  to  be  purchased 
for  the  purposes  of  the  institution  was 
•declared  to  be  fifteen  acres. 


(3)  The  language  of  the  1st  section 
of  the  39  &  -10  Geo.  3.  c.  lx.  is  as  fol- 
lows : — 

"  And  that  they  and  their  successors, 
by  the  name  aforesaid,  shall  be  able  and 
capable  in  law  to  have,  hold  "...  (in 
the  exact  terms  of  the  clause  in  the 
case  of  the  Indigent  Blind  School, 
substituting  "  asylum  "  for  "  institu- 
tion ")  "  and  that  they  and  their  suc- 
cessors, by  the  name  aforesaid,  shall  and 
may,  at  any  time  hereafter,  without 
license  in  mortmain,  purchase,  take,  or 
receive,  hold  and  enjoy  any  lands,  tene- 
ments or  hereditaments,  or  any  estate 
or  interest  arising  or  derived  out  of  any 
lands,  tenements  or  hereditaments,  for 
the  purposes  of  the  said  charity." 

The  5th  section  provides  that  all 
persons  in  whose  names  any  "  sums  of 
money  .  .  .  mortgages,  securities  for 
money  .  .  .  should,  at  the  time  of  the 
passing  of  the  Act,  stand  or  be  secured, 
the  beneficial  interest  wherein  should 
belong  to  the  charity,  should  forthwith 
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were  thenceforth  to  be  capable  of  holding  mortgage  securities  for 
money. 

Independently  of  that,  the  language  of  the  1st  section,  em- 
powering the  asylum  to  "receive"  all  such  sums  of  money  as 
have  been  "devised  or  bequeathed"  by  any  charitable  person, 
shews  the  intention  of  the  framers  of  the  Act  to  have  been  that 
the  Statute  of  Mortmain  should  not,  with  regard  to  impure  per- 
sonalty, any  longer  affect  this  charity. 

The  decision  in  the  Trustees  of  the  British  Museum  v.  White  (1) 
gave  rise  to  the  passing  of  the  5  Geo.  4,  c.  39,  which  contains  words 
similar  to  them ;  and  since  the  passing  of  that  Act  it  is  believed, 
though  no  authority  is  extant,  that  the  Museum  can  take  bequests 
of  impure  personalty. 

Mr.  F.  T.  White,  for  the  Surrey  Dispensary. 

Mr.  Speed,  for  the  Treasurers  of  three  of  the  National  Schools. 

Mr.  Leeson,  for  a  fourth. 

Mr.  Phear,  for  the  Society  for  the  Propagation  of  the  Gospel. 

Mr.  Dauney,  for  the  Defendant,  the  surviving  executor : — 

"The  statute "  of  11  Geo.  4  &  1  Will.  4  c.  40  (Lord  Cranworth's 
Act)  "  has  made  no  alteration  in  the  law,  except  in  the  cases  where 
the  deceased  has  left  next  of  kin.  If,  therefore,  there  are  no  next 
of  kin,  and  no  intention  is  disclosed  on  the  face  of  the  will  that 
the  executors  shall  be  excluded  from  taking  beneficially,  they  will 
be  entitled  as  against  the  Crown:"  Williams  on  Executors  (2), 
referring  to  Taylor  v.  Haygarth  (3),  and  Bussell  v.  Clowes  (4).  He 
also  referred  to  Dacre  v.  PatricJcson  (5). 


V.-C.  B. 
1871 

Chester 
v. 

Chester. 


after  the  passing  of  the  Act  transfer  and 
assign  the  same,  so  as  that  the  same 
should  be  vested  in  the  corporation. 

By  the  5  Geo.  4,  c.  v.,  the  former 
statute  was  amended  and  rendered 
more  effectual,  and  by  sect  1  of  that 
statute  all  corporations,  feoffees  in  trust, 
executors,  administrators,  and  all  other 
trustees  whatsoever,  were  empowered 


"  to  sell  and  convey  to  "  the  president,, 
vice-presidents,  treasurer,  and  guar- 
dians, lands  not  exceeding  in  the  whole 
three  acres. 

(1)  2  S.  &  S.  594. 

(2)  6th  Ed.  vol.  ii.  p.  1366,  n.  (y). 

(3)  14  Sim.  8. 

(4)  2  Coll.  648. 

(5)  1  Dr.  &  Sm.  182. 
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Mr.  Hemming,  for  the  Attorney-General : —  V.-C.  B. 

Before  the  statute  the  onus  was  not  upon  the  executors  to  shew 
that  the  gift  was  intended  for  them ;  and  even  if  the  statute  does  Chester 
not  apply  to  a  case  of  failure  of  next  of  kin,  there  is  enough  to  Chester. 
shew  that  the  executors  cannot  take  beneficially. 

In  this  instance  the  executors  have  equal  legacies  given  to  them, 
which  furnishes  a  presumption  against  their  being  meant  to  take 
the  residue  of  the  impure  personalty  beneficially.  The  words 
"  upon  trust "  alone  have  been  held  to  exclude  a  beneficial  owner- 
ship :  Dacre  v.  PatricJcson  (1). 

They  are,  moreover,  excluded  by  the  form  of  the  declaration. 

Upon  the  other  point,  superfluous  words  are  always  to  be  found 
in  Acts  of  Parliament. 

The  distinction  between  the  two  classes  of  statutes — the  one 
prohibiting  persons  from  alienating,  and  the  other  disabling  cor- 
porations from  holding,  in  mortmain — has  been  forgotten  in  the 
arguments  for  the  charities :  Robinson  v.  Governors  of  London 
Hospital  (2).  The  only  meaning  of  these  enabling  words  is  to  do 
away  with  the  necessity  of  obtaining  a  license  to  hold  in  mortmain. 

As  to  money  secured  upon  mortgage,  of  which  the  impure  per- 
sonalty in  this  case  consists,  not  only  does  the  word  "  devise  "  not 
help  the  charities,  for  it  is  not  the  correct  word  to  use ;  but,  in 
truth,  the  whole  clause  is  a  clause  enabling  charities  to  take,  not 
empowering  testators  to  give. 

In  the  case  of  the  Deaf  and  Dumb  Asylum,  sect.  4  of  the  Act 
defines  the  distinctions  very  clearly.  It  takes  away  the  disability 
of  the  asylum  to  hold  land,  but  provides  that  the  statute  shall 
remain  in  full  force.  It  is  only  by  deed  enrolled  six  months  before 
death  that  property  of  this  kind  can  pass  to  these  charitable 
bodies. 

Sir  James  Bacon,  V.C. : — 

The  claim  of  the  executors  cannot  be  seriously  maintained.  It 
is  clear  that  they  are  not  entitled  to  take  beneficially. 

The  only  question  remaining  for  decision,  under  the  several  Acts 
of  Parliament  relating  to  the  charities  on  behalf  of  which  counsel 


(1)  1.  Dr.  &  Sm.  182. 


(2)  10  Hare,  19,  24. 
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V.-C.  B.  have  appeared,  is  with  respect  to  this  sum  of  money  secured  on 

1871  mortgage. 

Chester  ^ne  important  words  are  to  be  found  in  the  1st  section  of  the 

v-  Blind  School  Act,  passed  in  1826  ;  and  the  statutes  relating  to  the 

t_/HESTER. 

  other  charities,  if  not  identical  in  terms  with  that  Act,  are  governed 

by  the  same  principles.  The  Act  empowers  the  company  to  "  pur- 
chase, take,  or  receive,  and  thenceforth  hold  and  enjoy,  any  lands, 
tenements,  or  hereditaments,  in  the  whole  not  exceeding  two  acres, 
for  any  estate  or  interest  whatsoever,  for  the  purposes  of  the  said 
charity,  without  incurring  any  of  the  penalties  or  forfeitures  of  the 
Statutes  of  Mortmain." 

But  these  words  must  be  read  in  connection  with  the  established 
law.  If  there  had  been  no  reference  to  the  Statutes  of  Mortmain,  the 
construction  must  have  been  the  same.  But  here  there  is  express 
reference  to  the  Mortmain  Acts,  under  which  impure  personalty 
cannot  be  left  by  will  for  the  benefit  of  charitable  institutions. 

I  am  asked  to  hold  that  these  statutes  have  been  repealed  by 
these  Acts  wThich  have  been  referred  to,  and  that  by  a  sort  of  im- 
plication, and  not  expressly.  But  I  think  the  words  of  the  modern 
statutes  on  which  reliance  has  been  placed,  namely,  "  without  in- 
curring any  of  the  penalties  or  forfeitures  of  the  Statutes  of  Mort- 
main," may  be  satisfied  without  any  such  violent  interpretation. 
There  may  be  instances  in  which  powers  have  been  given  to  tes- 
tators to  devise  property  which  otherwise  by  law  would  not  pass  to 
charitable  institutions.  If  such  a  case  should  be  found  to  exist, 
these  words  have  a  direct  application. 

But  then  it  is  said,  that  because  the  Legislature  has  given  to 
these  bodies  power  to  accept  gifts  of  lands  to  the  extent  specified, 
I  must,  therefore,  decide  that  it  has  pro  tanto  repealed  the  Mort- 
main Acts  to  the  whole  extent  of  the  objects  comprised  in  the 
statutes  in  which  these  words  are  to  be  found.  But  the  case  before 
us  is  the  case  of  land  held  in  mortgage,  and  consequently  held  for 
a  totally  different  purpose  than  that  for  which  lands  are  by  these 
statutes  contemplated  to  be  held.  A  power  is  no  doubt  given 
to  invest  surplus  funds  of  the  various  corporations  in  mortgage ; 
but  then  fetters  are  imposed  on  the  corporations  with  regard  to 
the  exercise  of  that  power,  and  they  are  compelled  to  sell  again 
within  the  period  of  two  years. 
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If  it  were  necessary  or  proper  for  the  Court  to  guess  at,  or  to    v.-C.  B. 
talk  about  the  intention  of  the  Legislature,  it  might  be  worth  i87i 
while  to  consider  whether  the  Act  of  Parliament  under  which  the  Chester 
charity  for  which  Mr.  Horsey  appears  claims,  is  different  in  its  (Chester 

.effect  from  that  before  referred  to.    Here  the  words  are,  that  the   

presidents,  vice-presidents,  &c,  shall,  by  their  corporate  name,  be 
able  and  capable  to  hold  for  the  purposes  of  the  institution,  any 
moneys  and  other  personal  estate  and  property,  "  including  moneys 
secured  by  mortgage  of,  or  charged  upon  .  .  .  any  hereditaments." 
But  that  is  followed  by  a  proviso  that  nothing  in  the  Act  contained 
shall  make  valid  any  grant  which  would  be  void  under  the  9  Geo.  2, 
c.  36.  So  that  this  Act  does  not,  any  more  than  the  other,  by 
implication,  repeal  the  Mortmain  Acts  ;  and,  by  express  stipulation, 
it  does  not  exclude  the  operation  of  the  Act  of  9  Geo.  2. 

Then  I  am  asked  not  to  follow  the  decision  of  the  Master  of  the 
Rolls  in  Nether  sole  v.  School  for  the  Indigent  Blind  (1).  But  I 
have  as  great  a  respect  for  that  decision  as  I  have  for  any  other  in 
that  branch  of  the  Court.  If  not  bound  by  that  decision,  I  desire 
to  say  I  concur,  without  the  slightest  doubt  or  qualification,  in  all 
that  fell  from  his  Lordship  in  deciding  that  case. 

The  result  will  be,  that  the  gifts  to  these  institutions  will  abate 
in  the  proportions  which  have  been  worked  out. 

Solicitors  for  the  Newington  Churchwardens :  Messrs.  Chester. 

Solicitors  for  the  respective  Defendants :  Messrs.  Grueber  & 
Cooler ;  Mr.  B.  G.  Wilkinson ;  Messrs.  Booth  &  Bane ;  Messrs. 
Jones,  Arhcoll,  &  Jones ;  Messrs.  Kiss  &  Son  ;  Mr.  B.  Wiltshire  ; 
Messrs.  Nicholl,  Burnett,  &  Newman ;  Mr.  W.  Butler ;  Messrs. 
Baven  &  Bradley. 


(1)  Law  Rep.  11  Eq.  1,  3. 
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v.-o.  b.  In  re  LAUGHAKNE  E  AIL  WAY  COMPANY. 

Railways  Abandonment  Act,  1869  (32  &  33  Vict,  c.  114,  s.  5) — Winding-^) — 
July  1,  4.  Coste  o/"  Petition  for  Transfer  of  Deposit  Moneys. 

A  railway  having  been  abandoned  under  the  Railways  Abandonment  Acts, 
the  costs  of  a  Petition  by  the  depositor  for  the  transfer  out  to  him  of  the 
bulk  of  the  deposit-moneys  were  ordered  to  be  paid  out  of  the  general 
assets  of  the  company. 

By  a  local  Act  passed  in  1866  (29  &  30  Yict.  c.  cclxxix)  the  Laug- 
Jiarne  Railway  Company  was  incorporated,  and  a  sum,  now  repre- 
sented by  a  sum  of  £4522  2s.  9d.  consols,  was  advanced  by  Albert 
Bicardo,  and  deposited  in  the  usual  way,  in  the  names  of  two  of 
the  first  directors.  On  the  11th  of  May,  1870,  the  Board  of  Trade, 
on  the  application  of  Bicardo,  issued  a  warrant  for  the  abandon- 
ment of  the  railway,  on  the  condition  (Railway  Companies  Act,  1867, 
30  &  31  Yict.  c.  127,  sect.  31,  sub-sect.  3)  that  the  deposit  should 
be  applied  as  part  of  the  assets.  Thereupon  an  order  was  made  for 
the  winding-up  of  the  company ;  claims  were  sent  in,  and  an 
amount  of  £647  19s.  Id.  was  allowed.  One  of  these  debts,  for  a 
sum  of  £134  4s.  lid,  due  to  Sir  Charles  Fox,  had  been  purchased, 
since  the  winding-up  order,  by  Bicardo.  A  claim  of  £357  10s., 
though  allowed  against  the  company,  had  been  disallowed  against 
the  deposit,  as  having  been  incurred  on  account  of  the  promotion  of 
the  company  (32  &  33  Yict.  c.  114,  s.  5).  The  other  debts  allowed 
against  the  deposit  amounted  to  £156  4s.  8d. 

Ricardo  now  petitioned  the  Court  praying  that  out  of  the  deposit 
moneys  £3522  2s.  9d.  stock  might  be  transferred  to  him,  leaving 
£1000  stock  in  Court  to  provide  for  the  costs  of  the  liquidation, 
and  for  so  much  of  the  £156  4s.  8d.  as  might  ultimately  be  directed 
to  be  paid  out  of  the  deposit. 

Mr.  Fry,  Q.C.,  and  Mr.  Westlahe,  for  the  Petitioner. 

Mr.  Jackson,  for  the  official  liquidator. 

Hon.  R.  Butler,  for  Sir  C.  Fox,  asked  for  his  costs. 

The  Yice-Chancellok  ordered  as  prayed,  and  directed  Sir  C. 
Fox's  costs  to  be  paid. 
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July  4.    The  Petition  being  mentioned  again  to  day,  V.-O.  B. 

1871 

Mr.  Fry,  and  Mr.  Westlake,  asked  for  the  Petitioner's  costs : — 

J'  In  re 

The  fund  having  been  advanced  by  the  Petitioner  for  the  bene-  Lmjgharnk 
°t                                 .  .                                           Railway  Co. 
fit  of  the  undertaking,  the  costs  of  obtaining  a  re-transfer  ought  to   

be  repaid  to  hirn  out  of  the  funds ;  in  other  words,  the  Petitioner 

is  entitled  to  his  costs  against  the  general  assets  of  the  company. 

Mr.  Jackson,  for  the  liquidator,  did  not  oppose ;  and  asked  for 
the  liquidator's  costs  out  of  the  general  assets. 

Sir  James  Bacon,  V.C. : — 

The  application  seems  a  reasonable  one,  and  the  Petitioner  may 
take  his  costs  out  of  the  general  assets. 

The  liquidator  will  have  his  costs  out  of  the  same  fund. 

Solicitors  for  all  Parties  :  Messrs.  Ashurst,  Morris,  &  Co. 


COLLINS  v.  COLLINS.  v.-O.  B. 

1871 

Will — Legacy — "  Moneys  in  the  House  and  out  of  it " — Building  Shares — Sura        ,  ^ 

of  Consols.  July  4. 

Testator,  after  commencing  his  will  with  the  words  "  as  for  my  worldly 
goods  and  chattels,  I  bequeath  them  as  followeth,"  gave  several  pecuniary 
legacies,  and,  amongst  the  rest,  to  his  daughter  S.,  a  legacy  of  £3000.  He 
also  bequeathed  to  his  daughter  S.  "  all  things  in  the  house  remaining  .  .  . 
and  all  moneys  both  in  the  house  and  out  of  it,"  and  made  no  express 
residuary  bequest.    He  appointed  an  executor. 

At  the  time  of  his  death  testator  had  moneys  in  his  house,  at  his  bankers, 
and  at  a  savings  bank.  He  had  also  due  to  him  arrears  of  a  superannuation 
allowance,  and  a  sum  for  funeral  expenses  from  a  friendly  society,  as  to  all 
which  there  was  no  question. 

He  had  besides  some  shares  in  a  building  society,  and  a  sum  of  consols 
standing  in  his  own  name  : — 

Held,  that  the  shares  and  stock  did  not  pass  under  the  bequest  of  "  all 
moneys  both  in  the  house  and  out  of  it." 

BoBEBT  COLLINS  died  in  1866,  having  by  will,  dated  in 
1862,  bequeathed  as  follows : — 

"As  for  my  wordly  goods  and  chattels  I  bequeath  them  as 
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V.-C.  B.     followeth :  First,  to  my  son  Thomas,  £700.    To  my  son  James, 
1871       £100.    To  my  son  Alfred,  £100.    To  my  son  Frederick,  £100. 
Collins    To  my  son  Arthur  £700.    To  my  daughter  Susannah,  £3000,  and 
Collins     ^  married  not  to  be  sold  out  of  the  funds  without  her  consent. 

  And  I  also  bequeath  to  her  all  things  in  the  house  remaining  of 

whatsoever  kind,  and  all  moneys  both  in  the  house  and  out  of  it, 
for  her  own  use."  He  bequeathed  another  legacy,  and  appointed 
his  son  Thomas  executor.  By  a  codicil  he  gave  additional  legacies 
to  his  sons  Thomas  and  Arthur,  and  in  all  other  respects  confirmed 
his  will. 

At  his  death  he  had  furniture  in  his  house,  moneys  in  the  house, 
a  sum  of  £389  standing  in  his  name  to  the  credit  of  a  drawing 
account  at  his  bankers,  and  a  sum  standing  to  his  credit  at  a 
savings  bank.  He  was  also  entitled  to  £23,  as  arrears  of  a  super- 
annuation allowance  from  Government,  and  to  a  sum  of  £14  pay- 
able for  his  funeral  expenses  by  a  friendly  society.  As  to  these 
items  there  was  no  question.  But  he  had  also  ten  shares  for  £50 
each  in  a  building  society,  and  a  sum  of  £6886  17s.  Qd.  Consoli- 
dated Bank  Annuities. 

The  bill  was  filed  for  administration,  and  the  question  now,  upon 
further  consideration,  was,  whether  the  building  shares  and  consols 
went  to  Susannah  under  the  gift  of  "  all  moneys  both  in  the  house 
and  out  of  it ;"  or  passed  to  his  next  of  kin  as  undisposed  of 
personalty. 

Both  the  consols  and  the  shares  had  been  sold  by  the  executor. 

Mr.  Eddis,  Q.C.,  and  Mr.  G.  0.  Edwards,  for  the  Plaintiffs,  some 
of  the  next  of  kin : — 

We  say  that  the  building  shares  and  consols  are  undis- 
posed of. 

The  words  "  worldly  goods  and  chattels  "  might  carry  this  pro- 
perty ;  but  they  are  flexible,  and  must  be  interpreted  by  what 
follows.  It  is  improbable  that  the  testator  meant  to  make  his 
daughter  Susannah  his  residuary  legatee,  when  he  had  already 
taken  £3000  out  of  his  estate  to  give  to  her,  and  had  given  her 
things  which  he  described  by  reference  to  locality.  Nor  should  we 
expect  to  find  a  residuary  clause  in  the  middle  of  a  will. 

The  word  "  moneys  "  is  ineffective  to  carry  stock :  Gosden  v. 
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Dotterill  (1) ;  Lowe  v.  Thomas  (2) ;  Ogle  v.  Knijoe  (3) ;  Lamer  v. 
Lamer  (4). 

Apart  from  the  context,  "  money  "  does  not  include  stock  or 
shares  in  a  company :  Jarman  on  Wills  (5). 

There  is  not  a  word  in  the  clause  suggestive  of  residue :  Lowe 
v.  Thomas  (6). 

Mr.  CracJcnall,  for  another  of  the  next  of  kin  : — 

The  testator's  daughter  Susannah  is  not  appointed  executrix. 
How  then  can  she  take  ? 

If  this  stock  passes  under  the  gift  of  "  moneys,"  the  effect  would 
be  to  defeat  all  the  other  legatees :  Collier  v.  Squire  (7). 

Mr.  Willeock,  Q.C.,  and  Mr.  Cottrell,  for  the  executor. 

Mr.  W.  B.  Fisher,  for  Susannah  Collins : — 

If  these  words  are  held  to  include  the  residue,  the  whole  will  is 
made  plain.    The  Court  struggles  against  an  intestacy. 

In  Gosden  v.  Dotterill  there  was  no  intention  to  dispose  of 
the  residue.  Nor  can  the  case  be  now  considered  as  good  law : 
Jarman  on  Wills  (8).  It  was  not  followed  in  Dowson  v.  Gas- 
coign  (9). 

That  words  of  this  kind  will  carry  the  residue  appears  from 
Glendening  v.  Glendening  (10)  ;  Waite  v.  Combes  (11). 

In  Lowe  v.  Thomas  there  was  no  appointment  of  executors. 

The  context  requires  that  the  stock  and  shares  should  pass 
under  these  words. 

[He  also  referred  to  Montague  v.  Earl  of  Sandwich  (12)  ;  Gros- 
venor  v.  Durston  (13) ;  Prichard  v.  Prichard  (14).] 

Mr.  Eddis,  in  reply  : — 

In  Waite  v.  Coombes  there  was  an  express  direction  to  the  exe- 

(1)  1  My.  &  K.  56.  (8)  Vol.  i.  p.  733,  note  (r). 

(2)  5  D.  M.  &  G.  315.  (9)  2  Keen,  14. 

(3)  Law  Rep.  8  Eq.  434.  (10;  9  Beav.  324. 

(4)  3  Drew.  704,  (11)  5  De  G.  &  Sm.  676. 


V.-C.  B 
1871 

Collins 
v. 

Collins. 


(5)  Vol.  i.  p.  731. 

(6)  Kay,  369,  375. 

(7)  3  Euss.  467. 


(12)  33  Beav.  324. 

(13)  25  Ibid.  97. 1 

(14)  Law  Rep.  11  £q.  232. 
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cutors  "  to  take  and  receive "  all  moneys  tliat  might  be  in  the 
testator's  possession  or  due  to  him. 

The  Vice-Chancellor  : — That  cannot  amplify  the  authority 
which  the  executor  has  by  law. 

Mr.  Eddis : — It  is  evidence  of  intention. 

The  rule  in  Gosden  v.  BotteriJl  (1)  that  the  word  "  money,"  if 
used  without  an  explanatory  context,  is  to  be  construed  strictly  is 
not  interfered  with  by  cases  which  turn  upon  the  question  of  whether 
or  not  the  testator  has  meant  to  pass  all  his  residuary  estate  under 
the  term  "  moneys." 

Sie  James  Bacon,  V.C. : — 

The  only  importance  of  this  case  arises  from  the  conflicting 
nature  of  some  of  the  decisions,  and  it  was  with  a  view  to  that 
conflict  of  authority  only  that  I  called  upon  Mr.  Eddis  to  reply  ^ 

In  Waite  v.  Combes  (2),  Sir  J.  Parker  seems  to  have  been  led  to 
the  conclusion  that  the  word  "  moneys "  would  include  a  sum  of 
stock,  because  there  was  a  general  direction  to  the  executors  to 
take  and  receive  all  moneys  that  might  be  in  the  testator's  posses- 
sion or  due  to  him  at  the  time  of  his  decease.  But  whether  it  be 
so  expressed  or  not,  it  is  always  the  duty  of  executors  to  take  and 
receive  all  moneys  in  the  testator's  possession  or  due  to  him. 
The  present  case  must  be  governed  entirely  by  that  principle  of 
construction. 

First,  there  is  a  general  bequest  of  the  whole  of  the  testator's 
"  worldly  goods  and  chattels."  The  executor  has  sold  the  stock 
and  shares.  Having  done  this,  he  possessed  himself  of  the  whole 
of  the  testator's  "worldly  goods  and  chattels."  Out  of  those 
moneys  he  has  to  pay  the  debts,  funeral  and  testamentary  expenses, 
and  legacies.  Then  follows  a  specific  gift.  He  bequeaths  to  his 
daughter  Susannah  "  all  things  in  the  house  remaining  of  whatso- 
ever kind,"  about  which  there  is  no  doubt,  and  "  all  moneys,  both 
in  the  house  and  out  of  it."  That  is  clearly  a  specific  bequest, 
valid  when  assented  to  by  the  executor,  and  clear  in  its  terms. 

It  has  been  decided  that  the  word  "  money  "  will  not  pass  stock, 
but  the  bequest  will  carry  whatever  there  was  which  could  be 
(1)  1  My.  &  K.  56.  (2)  5  De  Gr.  &  Sm.  676. 


V.-C.  B. 

1871 

Collins 
v. 

Collins. 
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Collins. 


said  to  be  money,  in  the  testator's  house  and  out  of  it,  in  the  sense  V.-C.  B. 
in  which  he  used  the  word  "  money."  1871 

The  decisions  are  so  clear  that  I  am  bound  to  hold — the  exe-  Collins 
cutor  having  assented  to  the  specific  bequest  as  far  as  the  money, 
strictly  so  called,  in  the  house  and  out  of  it,  is  concerned — that  the 
daughter  Susannah  takes  only  those  items,  and  that  the  moneys 
which  would  have  remained  in  the  executor's  hands,  arising  from 
the  sale  of  the  stock  and  shares,  after  payment  of  the  debts,  funeral 
and  testamentary  expenses,  and  legacies,  are  undisposed  of,  and  go 
to  the  next  of  kin. 

The  executor  must  pay  the  costs  of  the  suit  out  of  the  moneys 
in  his  hands. 

Solicitor  for  the  Plaintiff:  Mr.  H.  B.  Silvester. 
Solicitors  for  the  Defendants :  Messrs.  J.  &  C.  &  W.  Rogers  ;  Mr. 
E.  S.  Stephenson. 


COOK  v.  HAKT.  v.-c.  B. 

1871 

Foreclosure  Suit —Sale  by  Plaintiff  confirmed  with  Defendant's  Consent — Costs 

of  Plaintiff  in  priority  to  Defendant.  July  5. 

Legal  mortgagees  having  filed  a  bill  for  foreclosure  only,  amended  their 
bill  by  stating  that  they  had,  with  the  Defendant's  consent,  contracted  to  sell 
the  property,  and  prayed  that  the  purchase  might  be  carried  out  under  the 
sanction  of  the  Court.  By  a  consent  decree,  the  Court  ordered  the  sale 
to  be  carried  out.  The  purchase-money  being  sufficient  only  to  pay  the 
principal  and  interest  with  a  small  balance  over : — 

Held,  that  the  Plaintiffs  were  entitled  to  their  costs  of  suit  so  far  as  the 
fund  would  go,  before  the  Defendants  were  paid  any  costs. 

Observations  on  Macrae  v.  Ellerton  (1). 

By  several  conditional  surrenders,  the  last  being  dated  the  25th 
of  November,  1840,  certain  copyholds  in  Lincolnshire  were  sur- 
rendered by  Charles  Eart  to  the  use  of  Thomas  Ayliff  and  Jarvis 
Cooh,  their  heirs  and  assigns,  to  secure  £2500  and  interest  at  4  per 
cent. 

On  the  7th  of  November,  1851,  Charles  Hart  died,  having  de- 


(1)  6  W.  R.  851 ;  4  Jur.  (N.S.)  967. 
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V.-C.  B.    vised  the  equity  of  redemption  in  the  copyholds  to  devisees  (whom 
1871       he  also  appointed  executors),  and  their  heirs,  upon  trust  for  sale. 

The  devisees  renounced  and  disclaimed,  whereupon  administration 
Hart      w^  the         annexed  was  granted  to  William  Hart,  a  son  of 

  Charles  Hart. 

The  customary  heir  of  Charles  Hart,  deceased,  was  his  eldest  son 
Charles  Hart,  who  was  never  admitted. 

Jarvis  Cooh,  having  survived  Thomas  Aylijf,  entered  into  receipt 
of  the  rents  and  profits  of  the  mortgaged  copyholds,  and  so  con- 
tinued until  his  death. 

In  June,  1852,  Jarvis  Cooh  was  admitted  to  the  copyholds. 
In  1859  the  copyholds  were  enfranchised ;  and  the  lands  were 
conveyed  to  the  use  of  Jarvis  Cooh,  his  heirs  and  assigns,  subject 
to  an  annual  rent-charge. 

On  the  1st  of  September,  1867,  Jarvis  Cooh  died,  having  by  will 
devised  his  real  estate  to  John  Frederick  Cooh  and  Seth  Hollida?/ 
Savage,  and  their  heirs,  upon  trust  for  sale. 

The  heir-at-law  and  by  custom  of  Jarvis  Cooh  was  John  Frederick 
Cooh. 

On  the  11th  of  November,  1868,  J.  F.  Cooh  and  Savage  filed  this 
bill  against  Charles  Hart,  William  Hart,  and  the  other  beneficiaries 
under  the  will  of  Charles  Hart,  deceased,  and  the  official  assignee 
of  one  of  them  who  had  been  adjudicated  a  bankrupt,  praying  for 
the  usual  accounts  on  the  footing  of  a  mortgagee  in  possession,  and 
foreclosure.    The  bill  did  not  pray  a  sale. 

On  the  23rd  of  April,  1869,  the  bill  was  amended,  stating 
thut  on  the  18th  of  April,  1868,  the  Plaintiffs  entered  into  a  con- 
tract to  sell  the  premises  for  a  sum  of  £3300,  that  the  purchaser 
had  paid  a  deposit  and  entered  into  possession,  alleging  that  the 
sale  would  be  for  the  benefit  of  all  the  persons  interested  in  the 
equity  of  redemption  of  the  premises,  and  praying  that  the  con- 
tract might  be  confirmed  and  carried  into  effect  by  the  direction 
of  the  Court,  and  that  out  of  the  purchase-moneys  and  interest 
payable  under  the  contract,  what  should  be  certified  to  be  due  to 
the  Plaintiffs,  and  the  costs  of  and  incident  to  the  sale  (less  the 
deposit),  should  be  paid  to  the  Plaintiffs,  and  the  residue  to  the 
parties  entitled  thereto. 

By  a  decree  made  in  June,  1869,  on  further  consideration,  the 
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Defendants  not  opposing,  it  was  ordered  that  the  sale  be  carried     v.-C.  B. 
into  effect ;  and  that  (amongst  other  accounts  and  inquiries)  there  1871 
should  be  taken  an  account  of  what  was  due  to  the  Plaintiffs  q00k 
"  under  and  by  virtue  of  their  mortgage  securities,  and  for  their  h*-rt 

costs,  charges,  and  expenses  properly  incurred  of  and  incident  to   

the  sale."  Upon  this  the  Chief  Clerk  certified  finding  to  be  due 
to  the  Plaintiffs,  for  principal  and  interest,  £3894  10s.  8d.,  which, 
with  £77  12s.  3d.  for  taxed  costs  of  sale,  fees,  repairs,  and  other 
charges  and  expenses  properly  incurred,  and  other  sums,  amounted 
altogether  to  £4636  9s.  lid.  ;  and  due  from  them  in  respect  of 
rents  and  profits  received,  £1797  12s.  5d. ;  leaving  a  balance  due 
to  them  of  £2838  17s.  6d.  The  sale  moneys  ordered  to  be  paid 
into  Court  and  invested  amounted  to  £3067  6s.  Id. ;  so  that  the 
estate  was  sufficient  to  pay  the  principal  and  interest,  and  yield  a 
balance  of  about  £220. 

A  question  arose  about  the  costs  of  the  suit,  and  a  correspond- 
ence ensued,  which  was  terminated  by  a  letter  from  the  Plaintiffs' 
solicitor,  stating  that  they  would  not  consent  to  any  portion  of 
-the  fund  in  Court  being  paid  out  to  the  Defendants. 

Upon  settling  minutes  of  order  on  further  consideration, 

Mr.  Kay,  Q.C.,  and  Mr.  W.  Pearson,  for  the  Plaintiffs : — 

We  are  entitled  to  our  costs  of  suit  first.  The  rule  of  the  Court 
is  distinctly  in  our  favour. 

In  Macrae  v.  Ellerton  (1),  which  seems  at  first  sight  the  other 
way,  the  case  was  this :  Vice-Chancellor  Stuart  held  that,  just  as 
where  a  mortgagee,  not  content  with  praying  for  a  sale  or  a  fore- 
closure, goes  on  to  pray,  as  he  has  a  right  to  do,  for  the  adminis- 
tration of  the  estate,  the  costs  of  all  parties  will  be  ordered  out  of 
the  estate— so,  where  after  ineffectual  attempts  to  sell  under  his 
power,  the  mortgagee  filed  a  bill,  and  sales  were  made  under  the 
order  of  the  Court,  the  costs  of  the  parties  whose  assistance  the 
mortgagee  had  required  were  ordered  out  of  the  proceeds.  But 
this  decision  was  not  followed  by  the  Master  of  the  Rolls  (Decem- 
ber 17,  1851)  in  Cutjield  v.  Richards  (2),  nor  by  Vice- Chancellor 
Kindersley  (June  11,  1859)  in  Wade  v.  Ward  (3),  nor  by  the  Lord 

(1)  6  W.  E.  851 ;  4  Jur.  (N.S.)  967.  (2)  26  Beav.  241. 

(3)  4  Drew.  602. 

you  XII.  2  P  2 
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Chancellor,  when  Vice-Chancellor  Wood  (February  21,  1860),  in 
TucMey  v.  Thompson  (1). 

Other  authorities  in  our  favour  are  Upperton  v.  Harrison  (2)  and. 
Barnes  v.  Bacster  (3). 

Mr.  Amphlett,  Q.C.,  and  Mr.  Parhe,  for  the  Defendants : — 

Macrae  v.  EUerton  (4),  which  is  an  authority  exactly  in  point, 
has  never  been  overruled. 

This  is  not  the  case  of  a  mortgagee  praying  for  a  foreclosure, 
and  then  availing  himself  of  the  statutory  power  of  the  Court 
to  order  a  sale  instead.  He  does  not  pray  for  a  sale.  He  prays- 
for  a  foreclosure  only ;  and  then  by  arrangement  the  bill  is  turned 
into  one  for  having  a  sale,  effected  by  consent,  sanctioned  by  the  j 
Court.  Without  the  Court's  sanction  the  contract  would  have 
been  ultra  vires  ;  and  so  by  arrangement  a  decree  was  taken,  not 
for  sale,  nor  for  foreclosure,  but  for  having  a  particular  contract 
carried  into  execution.  Under  these  circumstances,  we  say  that 
the  costs  of  the  suit  ought  to  be  first  paid. 

Macrae  v.  EUerton  was  followed  by  Vice-Chancellor  Stuart  in 
Fuller  v.  Morgan  (5). 

The  Defendants  have  been  brought  here  for  the  convenience  of 
the  Plaintiffs. 

The  other  cases  were  decided  each  on  special  grounds  of  its 
own. 

Mr.  Simmonds,  for  the  assignee. 

Sir  James  Bacon,  V.C. : — 

But  for  the  differences  which  appear  in  some  of  the  cases,  I 
should  have  considered  this  matter  to  be  free  from  doubt. 

In  Macrae  v.  'EUerton,  Sir  John  Stuart  seems  to  have  thought 
that  there  were  circumstances  which  justified  a  departure  from  the 
general  rule.  It  is  very  likely,  indeed,  that  if  the  same  state  of 
circumstances  should  arise  again  which  existed  there,  the  Court 
would  pronounce  exactly  the  same  judgment  as  was  delivered 


(1)  1  J.  &  H.  126. 

(2)  7  Sim.  444. 


(3)  1  Y.  &  C.  Cb.  401. 

(4)  6  W.  E.  851 ;  4  Jur.  (N.S.)  967. 


(5)  Seton  on  Dec.  p.  380. 
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by  the  Vice-Chancellor.    But  that  decision,  invading  as  it  was    V.-C.  B. 
supposed  to  do  the  settled  rule  of  the  Court,  was  brought  under  1871 
the  review  successively  of  the  Master  of  the  Kolls,  Vice-Chan-  cook 
cellor  Kindersleij,  and  the  Lord  Chancellor.     Not  a  shadow  of  hart 

doubt  existed  in  the  minds  of  any  of  these  learned  Judges  as  to   

what  the  guiding  principle  of  the  Court,  in  dealing  with  costs  in 
cases  of  this  kind,  is.  The  costs  of  a  mortgagee  are  the  costs  of 
realising  his  security.  He  takes  the  costs  of  realising  his  security, 
because  he  holds  the  property  as  a  security  for  his  debt.  Upon 
what  principle  the  heir-at-law  or  devisee  can  interfere  with  that 
right,  I  am  at  a  loss  to  understand.  The  property  is  the  property 
of  the  pledgee ;  and  the  Court  can  take  nothing  from  the  estate 
until  the  mortgagee's  claim  is  satisfied. 

Why  there  should  be  any  difference  in  the  case,  because  a  sale 
has  taken  place  under  the  sanction  of  the  Court,  I  cannot  see. 
That  the  sale  was  effected  with  the  consent  of  the  mortgagor 
makes  it  all  the  stronger,  because  it  appears  that  after  the  parties 
were  at  arms'  length,  the  Defendants  themselves  urged  on  the 
sale,  under  the  expectation  that  something  might  possibly  be  left 
for  them. 

_  The  Plaintiffs  may  take  what  is  certified  to  be  due  to  them  for 
principal  and  interest  at  once ;  their  costs  of  suit  to  be  taxed, 
unless  the  Defendants  agree  to  let  them  take  the  balance ;  and 
anything  that  may  remain  will  go  to  the  Defendants. 

Solicitors  for  the  Plaintiffs:  Messrs.  T.  H.  &  A.  B.  Oldman, 
agents  for  Messrs.  Caparn  &  Winders,  Uolbeaeh. 

Solicitors  for  the  Defendants  :  Messrs.  Wright  &  Venn. 


2  P  2 
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v.-c.  b.  CHATFIELD  v.  BEKCHTOLDT. 

1871 

Legacy  Duty — Annuity  for  Lives  charged  on  Land  in  England — Foreign 
July  15.  Domicil —  Will — Bequest  of  Share  in  the  Annuity. 

Legacy  duty  is  not  payable  on  a  share  bequeathed  by  the  will  of  a  person 
domiciled  in  a  foreign  country  in  an  annuity  for  lives  charged  on  English 
lands. 

Petition. 

By  a  codicil  to  the  will  of  Francis  Charles,  Marquess  of  Hert- 
ford, the  testator  bequeathed  as  follows  : — 

"  I  do  hereby,  by  virtue  of  the  power  given  to  me  by  the  settle- 
ment dated  on  or  about  the  2nd  of  October,  1802,  executed  by  my 
father  and  myself,  to  charge  my  settled  estates  in  the  county  of 
Suffolk,  and  the  parishes  of  Lamheg  and  Glenavy,  in  the  county  of 
Antrim,  in  Ireland,  with  an  annual  rent-charge  or  charges  not  exceed- 
ing in  the  whole  the  yearly  sum  of  £700,  and  all  other  powers 
enabling  me  in  this  behalf,  limit  to  the  use  of  Louisa  Billon  Strachan, 
widow  of  Sir  Richard  Strachan,  Baronet  and  Admiral,  during  her 
life,  this  annual  sum  or  yearly  rent-charge  of  £700  of  lawful 
money  of  Great  Britain  to  be  issuing  and  payable  out  of,  and 
charged  or  chargeable  upon,  all  the  hereditaments  which  by  the 
said  indenture  of  release  and  settlement  I  am  authorized  to  charge 
as  aforesaid,  clear  of  all  taxes  and  outgoings  whatsoever,  to  com- 
mence from  my  death,  and  to  be  paid  by  equal  quarterly  pay- 
ments in  every  year.  And  I  hereby  limit  and  appoint  to  the  said 
widow,  Louisa  Dillon  Strachan,  all  such  powers  to  recover  the  said 
yearly  rent-charge  by  distraining  upon  the  hereditaments  hereby 
charged  therewith,  and  selling  such  distress,  as  landlords  have  by 
law  for  recovery  of  rent  service  in  arrear.  And  after  the  death  of 
the  said  Louisa  Billon  Strachan,  widow,  I  desire  and  direct  that  the 
said  rent-charge  of  £700,  by  virtue  of  settlements  aforesaid,  be 
continued  and  equally  divided,  during  their  lives  and  the  life  of 
the  longest  liver,  to  Matilda  Strachan,  Charlotte  Strachan,  and 
Louisa  Strachan,  the  three  daughters  of  the  said  Admiral  Sir 
Bichard  Strachan,  Baronet,  to  whom  I  am  a  guardian ;  in  manner 
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that,  when  all  three  shall  have  died,  the  hereditaments  shall  be     V.-O.  B. 
discharged  for  ever  of  the  same,  but  to  continue  payable,  with  the  1871 
powers  and  distresses  mentioned  above,  to  these  said  children,  my  chatfield 
wards,  after  their  mother's  death,  during  their  lives  and  the  life  of  BerCj^oldt 
the  survivor  of  them."   

By  a  subsequent  codicil  dated  the  17th  of  September,  1835,  the 
testator  declared  as  follows  : — 

"  All  bequests  to  women  I  wish  ....  to  be  independent  of 
present  or  future  husbands'  control." 

The  testator  died  on  the  1st  of  March,  1842. 

Charlotte  Strachan,  afterwards  Countess  de  Zichy  Ferraris,  by 
her  will,  in  the  English  form,  dated  the  8th  of  January,  1850,  ap- 
pointed, gave,  and  bequeathed  all  her  money,  securities  for  money, 
and  other  personal  estate  whatsoever  and  wheresoever  (except  her 
jewels,  trinkets,  clothes  and  ornaments  of  the  person),  of  or  to 
which  she  then  was,  or  at  the  time  of  her  death  might  be,  entitled, 
for  her  separate  use,  or  over  which  she  had  or  was  entitled  to 
exercise  any  right  or  power  of  appointment  or  disposition  what- 
ever, unto  Charles  Chatfield  and  Richard  Edwin  Chatfield,  upon 
trust  to  convert  into  money  the  personal  estate  which  should  not 
consist  of  money,  and  to  stand  possessed  of  the  moneys  which 
should  come  to  their  hands  under  ....  the  said  trust  for  sale  or 
conversion,  in  trust,  in  the  first  place,  to  reimburse  themselves  all 
costs  they  might  have  incurred  in  the  execution  of  the  trusts 
thereby  in  them  reposed ;  and  as  to  the  residue  of  such  moneys  to 
invest  the  same  as  therein  mentioned.  And  as  to  one  moiety  of  the 
said  trust  funds  upon  trust  to  pay  the  annual  income  thereof  unto 
her  sister  the  Countess  Berchtoldt  (formerly  Matilda  Strachan),  for 
life,  for  her  separate  use,  and  after  her  death,  upon  trust  to  trans- 
fer the  same  moiety  and  the  income  thereof  to  Richard,  eldest  son 
of  the  Countess  Berchtoldt,  if  he  should  be  living  at  the  Countess's 
decease,  with  contingent  limitations  to  the  other  sons  of  the  Countess 
as  therein  mentioned ;  and  as  to  the  other  moiety  upon  trust  to  pay 
the  annual  proceeds  thereof  unto  her  other  sister,  the  Princess  De 
St.  Antimo  Ruffo  (formerly  Louisa  Strachan),  for  life,  for  her 
separate  use,  and  after  her  death  upon  trust  to  pay  the  same 
moiety  and  the  interest  thereof  to  Leopoldina,  daughter  of  the 
Princess,  and  widow  of  Paul  Marulli,  Duke  d'Ascoli,  if  she  should 
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V.-O.  B.     be  living  at  the  death  of  the  Princess,  with  a  contingent  remainder 

1871       over  as  therein  mentioned.    She  appointed  Charles  and  Richard 

Chatpield       Chatfield  her  executors. 

v-  The  Countess  de  Zichy  Ferraris  died  on  the  10th  of  November, 

Berchtoldt.  ... 

—  1851,  domiciled  in  Hungary;  and  probate  of  her  English  will 
was  granted  by  the  Prerogative  Court  of  Canterbury  to  Charles 
Chatfield. 

On  the  20th  of  December,  1852,  the  suit  was  instituted  by 
Charles  Chatfield  against  the  Countess  Berchtoldt,  her  husband  and 
sons,  the  Princess  St.  Antimo  Buffo,  her  husband,  and  daughters, 
and  others,  for  administration  of  the  real  and  personal  estate  of 
the  Countess. 

On  the  5th  of  January,  1867,  Louisa  Dillon  Strachan,  the 
mother,  who  had  since  become  the  Marquise  de  Salza,  died,  also 
domiciled  abroad;  and  her  sole  personal  representative  in  this 
country  was  Henry  Wreford. 

The  Plaintiff  having  died,  and  the  suit  having  been  revived 
by  his  personal  representatives,  by  an  order  made  by  Lord 
Justice  (then  Yice-Chancellor)  James,  on  the  15th  of  June,  1870, 
upon  the  Petition  of  the  Plaintiffs,  it  was  declared  that,  accord- 
ing to  the  true  construction  of  the  codicil,  Matilda  Strachan, 
Charlotte  Leojpoldina  Strachan,  and  Louisa  Strachan,  upon  the 
death  of  their  mother,  became  entitled  to  the  yearly  rent-charge 
of  £700,  in  equal  shares  as  tenants  in  common ;  and  that  the  one 
share  to  which  Charlotte,  afterwards  Countess  de  Zichy  Ferraris 
became  so  entitled  was  vested  in  the  Plaintiffs,  as  her  legal 
personal  representatives,  upon  the  trusts  of  her  English  will. 

This  Petition  was  now  presented  in  the  suit  by  the  Plaintiffs,  as 
legal  personal  representatives  of  the  Countess,  stating  as  above, 
and  that  legacy  duty  had  been  claimed  under  the  will  of  the 
Countess  in  respect  of  the  one-third  of  the  annuity  ;  and  praying 
for  the  direction  of  the  Court  as  to  whether  legacy  duty  was 
properly  payable  by  the  Petitioners  in  respect  of  the  one-third  of 
the  annuity  bequeathed  by  the  will  and  codicil  of  the  Marquess, 
to  which  the  Petitioners  were  entitled  as  legal  personal  repre- 
sentatives of  the  Countess. 


Mr.  Amphlett,  Q.C.,  and  Mr.  Owen,  for  the  Petitioners. 
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Mr.  W.  W.  Karslalce,  for  the  Commissioners  of  Inland  Eevenue  : — 

The  question  turns  upon  the  following  enactments — 36  Geo.  3 
c.  52,  ss.  20,  7  (1)  ;  45  Geo.  3,  c.  28,  s.  4  (2) ;  55  Geo.  3,  c.  184, 
Sched.  part  3  (3). 

The  case  of  an  estate  pur  autre  vie  is  also  dealt  with  by  the 
Wills  Act  (1  Vict.  c.  26),  which  by  sect.  3  enacts  that  it  shall 
be  lawful  for  every  person  to  devise,  bequeath,  and  dispose  of 
all  real  and  personal  estate  wrhich  he  shall  be  entitled  to  at  the 
time  of  his  death ;  and  that  this  power  shall  extend  to  (:  estates 
pur  autre  vie,  whether  there  shall  or  shall  not  be  any  special  occu- 
pant thereof/'  of  whatever  tenure  the  same  may  be,  "  and  whether 
the  same  shall  be  a  corporeal  or  incorporeal  hereditament ;"  and  by 
sect.  6  enacts,  that  if  any  estate  pur  autre  vie  "  shall  come  to  the 
executor  or  administrator  ....  by  virtue  of  this  Act,  it  shall  be 
assets  in  his  hands,  and  shall  go  and  be  applied  and  distributed  in 
the  same  manner  as  the  personal  estate  of  the  testator."  .  .  . 

We  say  that  this  interest  is  an  estate  pur  autre  vie,  which  is 
disposable  of  as  personal  estate,  that  is  to  say,  that  it  vests  in  the 


V.-C.  B. 

1871 
Chatfield 

V. 

Berchtoldt. 


(1)  .  Sect.  20:  "And  be  it  further 
enacted,  that  estates  pur  auter  vie,  ap- 
plicable by  law  in  the  same  manner  as 
personal  estate,  shall  be  charged  with 
the  duties  hereby  imposed  as  personal 
estate." 

Sect.  7  :  "  And  be  it  further  enacted, 
that  any  gift  by  any  will  or  testamen- 
tary instrument  of  any  person  dying 
after  the  passing  of  this  Act,  which 
shall,  by  virtue  of  such  will  or  testamen- 
tary instrument,  have  effect,  or  be  satis- 
fied out  of  the  personal  estate  of  such 
person  so  dying,  or  out  of  any  personal 
estate  which  such  person  shall  have 
power  to  dispose  of  as  he  or  she  shall 
think  fit,  shall  be  deemed  and  taken  to 
be  a  legacy  within  the  intent  and  mean- 
ing of  this  Act,"  .  .  . 

(2)  .  Sect.  4  :  "  And  be  it  further 
enacted  that  every  gift "  (following  the 
words  above)  "as  he  or  she  shall  think 
fit,  or  which  shall  have  been  charged 
upon  or  made  payable  out  of  any  real 


estate  of  the  person  so  dying,  or  which 
such  person  may  have  the  power  to 
dispose  of,  whether  the  same  shall  be 
given  by  way  of  annuity,  or  in  any  other 
form,  shall  be  deemed  and  taken  to  be 
a  legacy  within  the  true  intent  and 
meaning  of  this  Act."  .  .  . 

(3)  Schedule,  Part  III.  (II.)  — 
"  Where  the  testator  .  .  .  shall  have 
died  after  the  5th  day  of  April,  1805." 

"  For  every  legacy,  specific  or  pecu- 
niary, or  of  any  other  description,  of 
the  amount  or  value  of  £20  or  upwards, 
given  by  any  will  ...  of  any  person 
.  .  .  either  out  of  his  or  her  personal  or 
moveable  estate,  or  out  of  or  charged 
upon  his  or  her  real  or  heritable  es- 
tate "... 

"  Where  any  such  legacy  .  .  .  shall 
have  been  given  ...  to  or  for  the  bene- 
fit of  any  stranger  in  blood  to  the  de- 
ceased, a  duty  at  and  after  the  rate  of 
£10  per  cent,  on  the  amount  or  value 
thereof." 
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V.-C.  B.  executor  by  virtue  of  his  appointment;  that  the  bequest  of  it 

1871  requires  his  assent;  and  that  upon  such  assent  being  given  it 

Chatfield  vests  in  the  person  pointed  out  in  the  will. 

3     v-  This  is  the  first  occasion  on  which  the  question  has  been  raised 

3EROHTOLDT.  * 

  as  to  whether  legacy  duty  is  payable  under  the  will  of  a  person 

domiciled  abroad  in  respect  of  an  estate  pur  autre  vie  in  an 
annuity  charged  upon  lands  in  England.  There  is  no  doubt  that 
if  this  were  pure  personalty  the  question  would  be  governed  by 
authority,  as  in  the  leading  case  of  Thomson  v.  Advocate-General  (1), 
which  decides  that  personal  property  having  no  situs  of  its  own, 
follows  the  domicil  of  its  owner ;  and  that  the  law  of  the  domicil 
decides  whether  his  personal  property  is  liable  to  legacy  duty. 
But  the  whole  difference  lies  in  this — that  here  is  a  rent  charged 
upon  land;  and  the  question  is,  whether  it  is  not  thereby  rendered 
of  the  class  of  immoveable  property :  Story  s  Conflict  of  Laws  (2). 

From  Co.  Litt.  it  appears  that  a  rent-charge  is  an  incorporeal 
hereditament  (3)  ;  and  that  the  remedy  for  its  recovery  is  by  dis- 
tress (4).  It  is  an  annuity,  and  something  more ;  for  the  owner 
of  it  may  have  both  a  writ  of  annuity  and  a  remedy  against  the 
land ;  but  a  rent-charge  must  be  demanded  on  the  land,  and  to  be 
well  tendered  must  be  tendered  on  the  land,  and  nowhere  else  (5). 

In  the  course  of  Lord  Chancellor  Lyndhurstfs  judgment  in 
Thomson  v.  Advocate- General  (6),  he  expressly  distinguishes  the 
case  of  a  charge  upon  land.  Keferring  to  a  decision  relied  upon 
in  the  Court  below,  he  says  that  in  that  case  "  It  appears  that  the 

(1)  12  CI.  &  F.  1.  the  sense  of  law,  immoveables,  and  go- 

(2)  Par.  447  :  "  Here,  as  we  have     verned  by  the  lex  rei  sitse,  (5)." 
already  seen,  not  only  lands  and  houses,        (3)  Co.  Litt.  20  a. 

but  servitudes  and  easements,  and  other        (4)  Ibid.  144  a. 
charges  on  lands,  or  mortgages  and  rents,        (5)  Ibid.  201  a,  b. 
and  trust  estates,  are  deemed  to  be,  in        (6)  12  CI.  &  F.  22. 


(b)  Ante,  §  382  ;  Poth.  Cout.  d'Or- 
leans,  ch.  1,  §  2.  P.  Voet  puts  on  this 
point  the  very  sensible  distinction,  that 
whether  rents  are  to  be  deemed  personal 
or  real  depends  upon  the  question, 
whether  they  are  charged  on  real  pro- 
perty or  not ;  "  Vel  enim  talium  redi- 
tuum  nomine  sunt  affecta  immobilia, 


id  est,  super  immobilibus  sunt  constituti,, 
et  immobilibus  erunt  adscrilendi,  adeo- 
que  statutum  loci  spectabitur ;  vel  im- 
mobilia  affecta  non  sunt  illis  reditibus, 
tumque  mobilibus  poterunt  accenseri ; 
atque  adeo  statutum  loci  personce,  cvjus 
iTli  sunt  reditus,  inspici  debebit;"  P. 
Voet,  De  Stat.  9,  ch.  i.,  n.  13,  p.  259. 
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legacy  duty  was  charged  upon  real  estate,  and,  therefore,  it  would  V.-C.  B. 

not  come  within  the  principle  which  I  have  stated."  1871 

As  to  succession  duty,  Wallace  v.  Attorney- General  (1),  decides  chatfield 

that  succession  duty  is  not  payable  on  legacies  g  iven  by  the  will  j}ERCI^oldt 

of  a  person  domiciled  abroad ;  but  as  this  is  a  legacy  of  an  interest   

charged  on  land,  if  it  be  held  that  legacy  duty  is  not  payable,  we 
claim  succession  duty. 

Mr.  Fry,  Q.C.,  objected  that  this  was  not  prayed  by  the  Petition. 

The  Vice-Chancellok  was  of  opinion  that  the  question  of  legacy 
duty  only  was  arguable  on  this  Petition. 

Mr.  Karslahe : — If  the  Crown  succeeds,  we  are  entitled  to  our 
costs  out  of  the  estate  :  Lyall  v.  Paton  (2). 

Mr.  Tripp,  for  the  Countess  Berchtoldt  and  her  sons  : — 

f  The  property  is  unconnected  with  this  country,  unless  and  until 
it  becomes  a  chose  in  action  to  be  realised  by  proceedings  in  our 
Courts. 

Mr.  Fry,  Q.C.,  and  Mr.  James  T.  Anderson,  for  the  Princess 
St.  Antimo  Ruffo  and  her  daughter : — 

The  contention  of  the  Crown  is,  that  we  are  not  to  look  to  the  lex 
domicilii,  but  are  bound  by  the  lex  loci  ;  and  why  ?  Because  this  is 
an  annuity  charged  upon  real  estate. 

The  answer  to  that  is,  either  this  is  personal  estate,  or  it  is  not. 
If  it  is  personal  estate,  then  it  follows  the  person ;  the  law  of  the 
place  of  domicil,  namely  Hungary,  must  apply,  and  so  cadit  qusestio. 
If  it  is  real  estate,  then,  it  being  beyond  question  that  the  object 
of  the  Legacy  Duty  Act  was  primarily  to  deal  with  personal  estate 
only,  the  Crown  must  shew  some  section  expressly  charging  this 
class  of  real  property.  All  they  rely  upon  is  the  20th  section,  which 
in  terms  applies  to  personal  estate  only ;  and  so  the  claim  fails. 

They  contend  that  this  is  not  personal  estate,  for  the  purpose  of 
bringing  in  the  lex  loci ;  and  then  they  say  that  it  is  personal 
estate,  for  the  purpose  of  bringing  in  the  20th  section. 

The  first  inquiry  should  be,  is  this  interest  within  the  Legacy 

(1)  Law  Eep.  1  Ch.  1.  .  (2)  25  L.  J.  (Ch.)  746. 
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V.-C.  B.  Duty  Act  at  all  ?  We  say  it  is  not  an  estate  pur  autre  vie  within 
1871  the  meaning  of  the  20th  section.  It  is  not  so  described  in  Colce  (1), 
Chatfield  wno  sPea^s  °f  sucn  an  estate  as  this  as  a  form  of  a  tenancy  for 
life ;  and,  being  as  it  is,  an  estate  in  A.  during  the  lives  of  A.,  B., 
and  (7.,  and  the  life  of  the  longest  liver,  it  is  rather  an  estate  for 
life,  with  an  estate  pur  autre  vie  superadded :  Rosse's  Case  (2) ; 
Utty  Bales  Case  (3)  ;  Preston s  Conveyancing  (4). 

But  if  it  were  an  estate  pur  autre  vie,  it  is  made  personal  estate 
by  the  Act  itself,  and  so  comes  within  Thomson  v.  Advocate- 
General  (5). 

The  fact  of  its  being  charged  upon  land  in  this  country  does  not 
make  it  the  less  distributable  according  to  foreign  law. 

Mr.  V.  Hawkins,  for  the  personal  representative  of  the  tenant 
for  life : — 

The  principle  upon  which  duties  are  imposed  by  the  Legislature 
of  this  country  is,  that  persons  who  are  claiming  by  "  virtue  of  the 
laws  of  this  country "  (6)  ought  to  contribute  to  the  revenue  of 
the  country.  In  this  instance  the  property  is  being  claimed  by 
virtue  of  the  laws  of  Hungary.  There  cannot  be  two  successions 
to  the  same  estate,  one  in  one  country  and  another  in  another. 

The  proposition  in  Story  may  be  admitted — that  leaseholds  and 
charges  on  land  are  to  be  governed  by  the  lex  loci;  for,  trying  the 
question  whether  this  is  real  or  personal  estate  by  our  own  law, 
the  test  is — does  it  pass  to  the  personal  representative  ?  There  can 
be  no  doubt  that  it  does,  and  hence  that  it  is  within  the  principle 
of  Thomson  v.  Advocate-General  and  Wallace  v.  Attorney- General  (7). 

[He  also  referred  to  Davidson's  Conveyancing,  "Wills,"  (8)  and 
Jarman  on  Wills  (9).] 

Mr.  Karslahe,  in  reply : — 

Whatever  may  have  been  the  nature  of  this  interest  before  the 
death  of  the  testatrix,  directly  she  died  it  must  have  become  an 
estate  pur  autre  vie,  and  hence  expressly  within  the  statute ;  and 

(1)  Co.  Litt.  41  b.  (5)  12  C.  L.  &  F.  22. 

(2)  5  Eep.  13  a.  (6)  Law  Eep.  1  Ch.  7. 

(3)  Cro.  El.  182.  (7)  Ibid.  1  Ch.  1. 

(4)  Vol.  iii.  pp;  58,  404.  (8)  Vol.  iv.  p.  417,  note  (b). 
.     (9)  Vol.  i.  563,  n. 
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although  both  the  Legacy  Act  and  the  Wills  Act  declare  estates  pur 
autre  vie  to  be  personal  estate,  it  has  never  yet  been  decided  that  an 
estate  pur  autre  vie  in  an  annuity  charged  on  land  is  such  personal 
estate  as  is  within  Thomson  v.  Advocate-General  (1). 

There  is  no  reason  why  there  should  not  be  two  successions  to 
the  same  estate,  one  here  and  another  abroad. 

Sir  James  Bacon,  V.C. : — 

In  my  opinion,  legacy  duty  is  not  payable. 

It  is  said  this  is  an  estate  pur  autre  vie,  which  is  a  mere  technical 
expression.  This  expression  is  not  to  be  translated  "  for  the  life 
of  another,"  but  it  describes  a  thing  known  to  the  law.  I  think, 
according  to  the  authorities  Mr.  Fry  referred  to,  this  particular 
interest  is  not  an  estate  pur  autre  vie  in  its  technical  meaning  and 
signification.  It  is  an  estate  which  is  to  endure,  no  doubt,  as  long- 
as  three  lives  shall  live,  but  it  is  not  such  an  estate  as  is  described 
in  the  Act  as  an  estate  pur  autre  vie. 

But  if  it  were,  I  think  the  statute  has  concluded  the  question ; 
because  the  Act  of  the  36  Geo.  3,  c.  52  has,  in  the  most  express 
terms,  declared  that  an  estate  pur  autre  vie  "  shall  be  charged  with 
the  duties  hereby  imposed  as  personal  estate."  The  6th  section  of 
the  Wills  Act  is  in  pari  materia,  and  declares  exactly  the  same 
thing. 

I  consider  that  this  interest  is  personal  estate  for  all  purposes  of 
administration ;  that  it  is  assets  in  the  hands  of  the  executor,  to 
be  applied  and  distributed  in  all  other  ways  in  which  personal 
estate  is  applicable. 

Then  I  have  not  heard  Mr.  Hawkins'  argument  answered.  The 
right  of  the  legatees  to  receive  this  legacy  is  their  birthright. 
They  claim  in  the  character  which  they  would  have  had  if  the 
testatrix's  whole  property  had  been  in  Hungary.  She  living  and 
dying  in  Hungary,  and  being  domiciled  in  a  foreign  country,  her 
personal  estate  is  distributable  amongst  the  persons  whom  the 
foreign  law  has  ascertained  to  be  entitled  to  it,  and  is  not  subject  to 
the  fiscal  regulations  of  this  country  in  the  shape  of  legacy  duty. 

That,  I  apprehend,  disposes  of  the  question  raised  here,  and  I 
hold  that  legacy  duty  is  not  payable  in  this  case. 

(1)  12  CI.  &  F.  1. 


V.-C.  B. 
1871 

Chatfield 

V. 

Berchtoldt. 
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V.-C.  B.        Mr.  Amphlett  .—According  to  the  authority  cited,  the  Crown, 
1871       failing,  will  have  no  costs. 

Chatfilld      ^  YicE-CnANCELLOR  :— That  is  so :  the  costs  of  all  the  other 

Berohtoldt.  partieg  win  come  outof  the  flmd> 

Solicitors  for  the  Petitioner :  Messrs.  Bavies  &  Williams. 

Solicitors  for  the  Eespondents :  The  Solicitor  to  the  Inland  Be- 
venue;  Messrs.  Capron,  Dalton,  &  Hitchins ;  Messrs.  Farrer, 
Ouvry,  &  Co. 


V.-C.  B.  In  re  SANKEY  BKOOK  COAL  COMPANY. 

In  re  E  AD  LEY  AND  BRAMALL. 

Vendor  and  Purchaser — Company — Grant  of  Powers  of  Distress  and  Entry  to 
Lenders  to  secure  Payment  of  a  Boyalty — Liquidation — Sale — Lenders  not 
necessary  Parties  to  Conveyance. 

A  limited  colliery  company  resolved  to  enlarge  its  capital,  and  that  6d.  per 
ton  of  coal  should  be  retained  to  repay  the  persons  advancing  the  additional 
capital,  with  powers  of  distress  and  entry  ;  and  in  conformity  therewith,  by 
a  deed  to  which  the  company  and  the  lenders  were  parties,  in  consideration  of 
the  advance,  the  company  covenanted  to  repay  the  sums  advanced,  and  to 
retain  6d.  per  ton  to  pay  for  such  advances,  with  power  for  a  majority  of  the 
lenders  irrevocably  to  appoint  a  receiver ;  also  that  if  default  should  be  made 
by  the  company  in  retaining  and  paying  the  said  rate,  or  if  a  majority  of  the 
lenders  should  be  of  opinion  that  the  company  could  not  in  any  half-year 
pay  such  rate,  it  should  be  lawful  for  such  majority  to  enter  and  distrain 
upon  the  collieries  and  business  of  the  company. 

The  company  being  in  liquidation  under  supervision,  the  liquidators  con- 
tracted to  sell  one  of  the  collieries  : — 

Held,  that  the  lenders  were  not  necessary  parties  to  the  conveyance  by  the 
liquidators  to  the  purchaser. 

ThIS  was  an  adjourned  summons  on  behalf  of  the  liquidators  of 
the  Sankey  Brook  Coal  Company,  Limited,  for  the  opinion  of  the 
Judge,  as  to  whether  the  Eev.  Thomas  Badley  and  Henry  Bramall, 
purchasers  of  part  of  the  company's  property,  called  the  Ashton 
Green  Colliery,  were  entitled  to  require  that  the  lenders,  under  the 
deeds  of  covenant  below  mentioned,  should  join  in  the  conveyance 
to  them  of  the  property. 

The  first  of  the  above-mentioned  deeds  of  covenant  was  dated 


1871 
July  29. 
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the  4th  of  January,  1868,  and  made  between  the  company  of  the  first     V.-C.  B. 
part,  and  the  persons  therein  named  and  described,  and  afterwards  1871 
called  "  the  lenders,"  of  the  second  and  third  parts,  and  after  reciting 
the  establishment  of  the  company  with  limited  liability  for  the  b^o^KqqAL 
purchase  of  the  Sankey  Brook  Colliery,  with  a  capital  of  £60,000  Company. 
in  40,000  shares  of  £1  10s.  each,  the  purchase  of  the  colliery,  and  ptAI^EYeAND 
that  the  capital  had  been  increased  from  £60,000  to  £105,000,  the  Bramall. 
deed  proceeded  to  recite  that  by  resolutions  passed  at  a  special 
general  meeting  on  the  7th  of  October,  1867,  the  directors  were 
empowered,  without  any  further  authority  beyond  confirmation  of 
the  resolution,  to  borrow,  in  addition  to  the  £20,000  sterling  men- 
tioned in  the  29th  article  of  association  of  the  company  (and 
already  authorized  to  be  borrowed)  any  further  sum  or  sums  not 
exceeding  in  the  whole  the  additional  sum  of  £15,000  sterling, 
so  that  the  loan  capital  of  the  company  might  amount  to  £35,000 ; 
and  that  in  order  to  secure  the  repayment  of  the  £35,000,  or  any 
part  thereof,  with  interest,  the  directors  were  empowered  to  give 
such  securities  as  were  mentioned  in  the  29th  article,  and  it  was 
resolved  that,  in  addition  thereto,  such  securities  might  provide 
that  6cl.  on  each  ton  of  coal  and  slack  sold  by  the  company  should 
be  retained  before  calculation  and  division  of  profits,  to  be  paid 
every  half-year  in  reduction  of  the  loan  and  interest  and  any 
arrears  thereof ;  and  that  the  persons  advancing  such  loan,  therein- 
after called  "  the  lenders,"  should  have  power  to  appoint  a  receiver 
with  the  statutory  powers  conferred  by  the  23  &  24  Vict.  c.  145, 
ss.  19-23 ;  and  should  have  power,  "  if  they  shall  be  of  opinion 
that  the  company  cannot  in  any  one  half-year  pay  such  tonnage 
rate,  to  enter  upon  the  premises  of  the  company  and  to  seize, 
distrain  upon,  and  sell,  the  goods  and  chattels  of  the  said  company, 
or  so  much  as  may  be  necessary,"  and  thereout  realise  and  pay  the 
loan,  interest,  cost,  charges,  and  expenses  then  owing ;  and  that  the 
draft  deed  of  security  between  the  company  and  the  lenders  was 
thereby  approved  and  adopted.    The  deed  then  recited  that  the 
above  resolutions  were  duly  confirmed,  that  the  parties  thereto  of 
the  second  and  third  parts  had  agreed  to  advance  £28,576,  as  part 
of  the  £35,000,  upon  the  security  thereinafter  mentioned ;  that 
£25,447  10s.,  part  thereof,  had  been  duly  paid  by  the  parties 
thereto  of  the  second  part,  and  £3128 10s.,  residue  thereof,  had  been 
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T.-O.  B.  agreed  to  be  paid  by  the  parties  thereto  of  the  third  part,  and  that 
1871  the  draft  of  the  indenture  now  in  recital  was  the  draft  referred  to 
In  re      in  the  above  special  resolutions. 

Broo^Coal     ^  ^en  wu^essed  that  the  parties  thereto  of  the  third  part 
Company,    thereby  covenanted  to  pay  the  sums  so  agreed  to  be  paid  by 

Ead^eyand  ^nem  respectively  as  aforesaid ;  and  that,  in  consideration  of  the 
Bbamall.  above  payment  and  agreement  to  pay,  the  company  covenanted 
with  the  lenders  and  each  of  them  to  repay  the  said  sums ;  and 
that  "  the  said  company  shall  and  will,  as  from  the  1st  day  of 
November,  1867,  so  long  as  any  principal  or  interest  money 
shall  remain  due  on  the  security  of  these  presents,  retain,  before 
the  appropriation  or  division  amongst  the  shareholders  ...  of  any 
dividend  or  profit,  the  sum  of  6d.  per  ton  on  each  ton  of  coal 
and  slack  sold  by  the  company,"  and  would  pay  the  amount  of 
the  moneys  retained  into  a  bank  therein  mentioned  in  the  names 
of  certain  of  the  lenders,  upon  the  trusts  therein  declared.  The 
company  also  covenanted  with  the  lenders  and  each  of  them  that 
the  company  would  at  any  time  whilst  any  principal  or  interest 
should  remain  due  on  that  security,  "  at  the  request  of  the  person 
or  persons  for  the  time  being  entitled  to  the  repayment  of  the  said 
loan  capital  of  the  company,  or  a  majority  in  value  of  such,  persons, 
appoint,  or  join  with  such  person  or  persons  in  appointing,  such 
person  or  persons  as  shall  be  nominated  by  the  said  parties  so 
entitled  as  aforesaid,  or  a  majority  of  them  in  value,  to  be  receiver, 
agent,  and  attorney  from  time  to  time  in  the  name  of  the  said  com- 
pany or  otherwise,  to  receive  the  rents  and  profits  of  all  the  heredita- 
ments and  premises  of  or  belonging  to  the  said  company,  and  to 
receive  all  sums  of  money  which  shall  or  may  from  time  to  time 
become  due  to,  or  would,  except  for  this  appointment,  be  receivable 
by  the  said  company  in  respect  of  the  said  e  colliery/  and  of  the  sale 
of  coal,  minerals,  and  materials,  or  otherwise  howsoever  in  respect 
of  the  said  business  of  the  said  company,  as  colliery  proprietors  and 
coal  merchants  as  aforesaid,  and  the  profits  thereof,  and  in  case  of 
non-payment  thereof  to  use  all  proper  remedies  for  recovering  and 
obtaining  payment  of  the  same  or  any  part  thereof,  and  to  do  all 
things  expedient  for  recovering  and  receiving  the  said  rents  and 
profits  and  moneys,  as  fully  and  effectually  as  the  said  company 
could  do."   The  company  further  covenanted  with  the  lenders  and 
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each  of  them  that  they  would  not  revoke  the  powers  or  authorities    v.-C.  B. 
thereby  contained  for  such  receiver,  or  any  of  them.    It  was  also  1871 
declared  and  agreed  that  if  default  should  be  made  by  the  com-      In  re 
pany  in  retaining  and  paying  the  said  rate  of  6d.  per  ton  on  all  ^iSo^Coal 
coal  and  slack  in  manner  therein  provided,  or  "  in  case  the  majority  Company. 
in  value  for  the  time  being  of  the  persons  entitled  to  the  said  loan  r^^anr 
capital  shall  be  of  opinion  that  the  company  cannot  in  any  one  Bbamall. 
half-year  pay  such  tonnage  rate,"  then  it  should  be  lawful  for  the 
majority  in  value  of  the  persons  entitled  to  the  repayment  of  the 
loan  capital,  "  into  and  upon  all  or  any  part  of  the  lands,  moneys, 
hereditaments,  collieries,  and  premises  of  or  then  belonging  to  the 
company  to  enter,  and  for  all  principal  and  interest  which  shall  then 
be  due  to  distrain,  and  the  distress  and  distresses  then  and  there 
found  to  dispose  of  in  due  course  of  law,  as  landlords  may  do  in 
respect  of  distresses  for  rent  reserved  upon  leases."    The  company 
also  covenanted  that  during  the  continuance  of  the  security  free 
access  by  a  person  or  persons  duly  appointed  by  the  lenders  should 
be  had  to  the  books  of  the  company. 

The  second  deed  was  indorsed  on  the  last,  dated  the  1st  of 
December,  1868,  and  made  between  the  company  of  the  one  part 
and  the  therein  within  named  Samuel  Hargreaves  of  the  other  part. 
It  recited  that  there  remained  £27,033  0s.  Id.  due  on  the  security 
of  the  indenture ;  that  £5400  had  been  raised  on  debentures ;  that 
there  remained  power  of  raising  a  further  sum  of  £2566  19s.  11c?. ; 
that  Hargreaves  had  agreed  to  advance  £500,  and  witnessed  that 
the  £500  should  be  considered  as  part  of  the  therein  within  men- 
tioned loan  capital,  and  that  the  therein  within  security  should 
extend  to  it ;  also,  that  if  the  tonnage  rate  paid  should  amount  in 
each  year  to  £5000,  the  £500  should  not  be  called  in  for  six 
years. 

The  third  deed  was  dated  the  8th  of  December,  1868,  and  made 
between  the  company  of  the  first  part  and  the  persons  therein  named 
and  described,  and  thereinafter  called  "  the  lenders,"  of  the  second 
and  third  parts.  After  reciting  that  there  had  been  repaid  by  the 
company  the  sum  of  £1200  9s.  llcL,  and  that  the  whole  amount 
then  due  in  respect  of  the  £35,000  capital  was  £32,433  0s.  Id. ; 
that  by  another  special  resolution,  dated  the  25th  of  August,  1868, 
the  directors  had  been  empowered  to  borrow  further  sums,  not 
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V.-C.  B.    exceeding  tlie  additional  sum  of  £25,000,  so  that  the  loan  capital 
1871      might  amount  to  £60,000 ;  and  that  the  parties  thereto  of  the 
second  part  had  advanced  the  sum  of  £17,600  10s.,  and  the  parties 

BeookCoal  °^ tn*rc*  Part  na(*  agree(i  to  advance  the  sum  of  £4677  10s., 
Company,    making  together  £22,278,  it  was  witnessed  that  the  company 
Radleyakd  tnereDy  covenanted  to  repay  the  sums  so  advanced  and  to  be 
Beamall.    advanced ;  and  the  deed  contained  similar  provisions  and  powers 
to  the  former,  with  regard  to  the  rate  of  6d.  per  ton,  the  appoint- 
ment of  a  receiver,  and  the  rights  of  distress  and  entry ;  and  it  was 
provided  that  if  the  tonnage  rate  paid  should  amount  to  £5000  a 
year  the  £21,828  should  not  be  called  in  for  ten  years. 

On  the  17th  or  18th  of  September,  1869,  resolutions  were  passed 
for  winding  up  the  company  voluntarily,  and  for  the  appointment  of 
liquidators  ;  and  on  the  18th  of  December  following  the  liquidation 
was  ordered  to  be  continued  under  supervision. 

On  the  10th  of  May,  1870,  the  liquidators  entered  into  a  pro- 
visional contract  for  the  sale  of  the  Ashton  Green  Colliery,  and  on 
the  20th  of  May  following  the  contract  received  the  sanction  of  the 
Court. 

Abstracts  were  delivered,  and  requisitions  were  sent  in  on  the 
22nd  of  June,  1870. 

In  answer  to  the  general  inquiry,  whether  the  vendors  were 
aware  of  any  incumbrance  not  disclosed,  the  vendors'  solicitor 
said :  "  The  vendors  send  an  abstract  of  two  deeds  none  of  the 
powers  in  which  have  been  enforced  against  the  company,  and 
which  the  vendors  are  advised  do  not,  since  the  making  of  the 
order  for  winding-up  under  supervision,  give  the  persons  claiming 
under  them  any  other  rights  than  those  of  ordinary  creditors :  see 
sect.  163  of  the  Companies  Act,  1862." 

The  purchasers'  solicitor  replied  as  follows  (after  referring  to  the 
deeds) :  "  The  lenders  under  those  mortgages  should  concur  to 
release  the  property  from  their  lien  or  charge  thereon." 

In  the  result  it  was  arranged  to  submit  the  point  to  the  decision 
of  the  Court. 

It  did  not  appear  that  a  receiver  had  ever  been  appointed. 


Mr.  Fry,  Q.C.,  and  Mr.  Finch,  for  the  liquidators  :— 
The  concurrence  of  the  lenders  is  not  necessary. 
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The  first  question  is,  is  this  a  covenant  binding  the  real  estate,  V.-C.  B. 

or  only  personal  to  the  company  ?  We  say  it  is  a  personal  covenant  1871 
only,  and  that  it  does  not  affect  to  create  any  charge.    The  only 

conceivable  ground  on  which  it  can  be  supposed  to  create  a  charge  bRo^KqqAL 

is,  that  a  power  of  distress  and  entry  implies  a  rent-charge  for  the  Company. 

amount  for  which  the  holder  of  the  power  is  entitled  to  distrain.  Kadley^and 

In  this  instance  the  whole  of  the  legal  estate  was  outstanding  in  Bkamall. 
a  mortgagee,  so  that  if  one  technical  rule  of  law  is  had  recourse  to 
to  shew  that  this  is  a  rent-charge,  another  rule  may  be  invoked, 
which  is,  that  in  order  to  establish  your  right  to  a  rent-charge  you 
must  have  a  legal  interest  in  the  land :  Freeman  v.  Edwards  (1). 

Mr.  Sylvester  Hunter,  for  debenture-holders  : — 

If  the  Court  should  hold  that  the  lenders  have  a  lien  on  the 
property,  the  interests  of  the  debenture-holders  are  gone.  It  is 
their  interest,  therefore,  to  contend  that  the  lenders  are  not  neces- 
sary parties. 

It  was  not  intended  by  the  resolutions  to  give  these  persons  any 
dominion  over  the  property.  The  receiver,  who  was  to  have 
statutory  powers,  had  no  authority  to  pay  any  principal — only 
interest.  The  power  of  distress  is  merely  a  license  to  receive 
certain  goods  and  chattels ;  and  in  that  view  the  deeds  were  bad 
as  not  having  been  registered  under  the  Bills  of  Sale  Act. 

That  a  covenant  of  this  kind,  not  being  a  charge  on  any  specific 
lands,  creates  no  lien,  appears  from  Freemoult  v.  Dedire  (2)  and 
Berrington  v.  Evans  (3). 

Mr.  Waley,  for  the  purchasers : — 

At  any  rate  the  purchasers  could  not  have  ventured  to  complete 
without  the  decision  of  the  Court. 

When  it  is  said  that  this  power  of  distress  does  not  amount  to  a 
specific  lien  on  the  lands,  it  must  be  observed  that  it  is  the  lands, 
works,  and  business  of  this  company  that  are  specified.  So  that 
had  this  company  not  been  in  liquidation  a  most  grave  question 
would  have  arisen  whether  the  company  could  have  turned  round, 
and  rendered  all  these  securities  illusory. 

(1)  17  L.  J.  (Ex.)  258.  (2)  1  P.  Wms.  429. 

(3)  3Y.  &C.  Ex.  384. 
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V.-O.  B.        That  this  is  a  sale  under  a  winding-up,  no  doubt  makes  a  great 
1871      difference  ;  but  it  is  a  winding-up  under  supervision  only. 


In  re 

BbookK£Al  Sie  James  Bacon,  V.C.:- 

^Inte*'  ^  ^0°k  uPon  ^s  contract  as  the  contract  of  the  company  whilst 
Radley  and  it  was  a  going  concern. 

  [His  Honour  read  the  main  provisions  of  the  first  deed,  and 

continued : — ] 

It  happens  that  the  lenders  did  not  contemplate  that  event  which 
has  occurred,  namely,  that  this  company  has,  by  process  of  law, 
ceased  to  exist  as  a  going  concern,  and  that  its  assets  have  had,  for  the 
benefit  of  creditors,  to  be  realised  by  sale  ;  and  that  has  been  done. 
Suppose  that  the  purchaser,  whoever  he  is,  may  have  no  desire  to 
carry  on  the  colliery,  but  wishes  to  devote  the  land  to  building 
houses  upon  it,  can  it  be  for  a  moment  contended  that  the  lenders 
would  have  a  right  to  distrain  upon  those  houses  ?  They  were 
to  have  a  remedy  against  the  company  qua  company.  The 
company's  assets  have  passed  into  other  hands  for  realisation :  the 
collieries  have  been  brought  into  this  Court  to  be  sold ;  the  pur- 
chaser has  paid  his  money  for  them ;  and  the  intention  of  all  parties 
would  be  disappointed  if  the  lenders  could  follow  this  property 
in  the  hands  of  the  purchaser. 

The  order  will  be  that  the  Court,  being  of  opinion  that  the 
persons  claiming  under  the  deed  are  not  necessary  parties  to  the 
conveyance  by  the  liquidators,  let  the  costs  of  the  liquidator  and 
purchaser  come  out  of  the  estate. 

Mr.  Hunter  asked  for  his  costs. 

The  Vice-Chancelloe  : — To  allow  your  costs,  Mr.  Hunter,  would 
be  making  a  very  bad  precedent.    I  cannot  allow  you  any  costs. 

Solicitors :  Messrs.  Sharpe,  Parkers,  Pritchard,  &  Sharpe,  for  Mr. 
M.  W.  Peace,  Wigan  ;  Mr.  Pechham ;  Messrs.  Clarice,  Woodcock,  & 
Byland,  for  Mr.  Damton,  Ashton-under-Lyne. 
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KHODES  v.  BAEKET. 


v.-c.  B. 


Ex  parte  SINGLETON. 


1871 
May  30. 


Administration — Two  Creditors'  Suits — Conduct  of  Cause, 

A  creditor  took  out  a  summons  for  the  administration  of  a  testator's  per- 
sonal estate  only,  which  was  insufficient.  On  the  day  following  the  hearing 
of  the  summons,  another  creditor,  appearing  by  the  solicitors  who  appeared 
for  the  Defendants  to  the  summons,  filed  a  bill  for  the  administration  of  the 
personal  estate,  which  bill  he  afterwards  amended  by  making  the  heir-at-law 
a  party,  and  praying  for  administration  of  both  the  real  and  personal  estate, 
which  together  were  sufficient.  In  the  suit  the  same  solicitors  appeared 
for  all  parties.  A  decree  having  been  obtained  in  the  suit,  the  first  creditor 
applied  for  leave  to  have  the  conduct  of  the  cause  : — 

Held,  that  the  Plaintiff  in  the  suit  could  not  retain  the  advantage  which 
had  been  unfairly  obtained  by  him,  and  that  the  Plaintiff  in  the  summons 
must  have  the  conduct  of  the  cause. 

This  was  an  application  on  behalf  of  Cuthbert  Singleton,  a  cre- 
ditor against  the  estate  of  Joseph  Morton  Barret,  the  testator  in 
the  cause,  to  have  the  conduct  of  the  cause  given  to  him,  under 
the  following  circumstances : — 

The  testator  died  on  the  10th  of  October,  1870.  The  executors, 
who  were  also  appointed  by  the  will  trustees  of  his  real  and  per- 
sonal estate,  all  renounced,  and  by  deed  disclaimed. 

On  the  15th  of  December,  1870,  administration  with  the  will 
annexed  was  granted  to  the  testator's  widow,  Ann  Sarah  Barret, 
and  his  sister,  Elizabeth  Barret,  who  were  the  residuary  legatees 
under  the  will. 

On  the  23rd  of  December,  1870,  Singleton,  who  was  a  creditor 
for  about  £150,  took  out  a  summons,  to  which  the  two  administra- 
trixes were  made  Defendants,  for  administration  of  the  personal 
estate,  which  was  heard  before  the  Chief  Clerk  on  the  11th  of 
January,  1871,  and,  on  the  application  of  a  clerk  of  the  Defen- 
dants' solicitors  for  time  to  reply  to  affidavits,  was  adjourned  to 
the  25th  of  January. 

On  the  12th  of  January,  1871,  a  bill  was  filed  by  John  Rhodes, 
another  creditor,  appearing  by  the  solicitors  of  the  Defendants  in 
the  administration  summons,  against  the  two  administratrixes,  and 
(as  amended  on  the  18th  of  January)  against  William  Barret,  the 
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Ehodes 
v. 

Barret. 

Ex  parte 
Singleton. 


heir-at-law,  praying  for  administration  of  the  personal  and  (as 
amended)  of  the  real  estate ;  and  on  the  21st  of  January  an  admi- 
nistration decree  was  made  in  Bhodes  v.  Barret. 

A  summons,  returnable  on  the  26th  of  January,  taken  out  on 
behalf  of  Singleton  to  have  the  conduct  of  the  cause,  and  another 
summons,  returnable  on  the  6th  of  March,  for  leave  to  attend 
the  proceedings,  were  both  now  adjourned  into  Court. 

The  personal  estate  was  insufficient,  but  the  real  and  personal 
estate  together  were  fully  sufficient,  to  pay  the  debts.  All  the 
creditors'  claims,  including  Singletons,  had  been  allowed,  except  a 
claim  by  a  creditor  who  was  also  the  solicitor  of  Singleton. 

Mr.  Amphlett,  Q.C.,  and  Mr.  Bagshawe,  for  the  applicant : — 
Bhodes  v.  Barret  is  plainly  a  merely  collusive  suit.    All  the 
parties  in  it  are  represented  by  the  same  solicitors.    The  decree 
was  taken  for  the  purpose  of  defeating  the  applicant's  summons. 

This  is  a  practice  which  the  Court  has  always  condemned  :  Wheel- 
house  v.  Calvert  (1) ;  Harris  v.  Gandy  (2)  ;  Frost  v.  Ward  (3). 

Mr.  Kay,  Q.C.,  and  Mr.  W.  Barber,  for  the  Plaintiff  in  Bhodes 
v.  Barret : — 

Mr.  Singletons  summons  went  only  to  the  administration  of  the 
personal  estate,  which  was  insufficient.  A  suit,  therefore,  became 
necessary,  in  order  to  get  administration  of  the  real  as  well  as  of 
the  personal  estate. 

The  proceeding  by  Singletons  summons  is  adverse ;  ours  is  a 
friendly  suit ;  and,  as  it  was  and  is  instituted  with  entire  good  faith, 
the  Plaintiff  Bhodes  ought  not  to  be  deprived  of  the  conduct  of 
the  litigation. 

Sir  James  Bacon,  V.C. : — 

I  think  this  case  comes  clearly  within  the  practice  which  has 
been  established  in  this  Court  in  such  cases.  It  has  always  been 
the  object  of  the  Court  to  give  no  encouragement  whatever  to 
mere  dexterity  of  practice,  to  mere  ingenuity,  which,  I  think, 
has  been  resorted  to  in  this  case. 

The  facts  are  very  plain.  On  the  23rd  of  December,  1870,  the 
summons  was  taken  out  by  Mr.  Singleton.  It  was  returnable  on 
(1)  Seton,  p.  888.        (2)  1  D.F.&  J.  13.        (3)  2D.J.&  S.  70. 
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the  11  th  of  January,  and  ought  then  to  have  been  proceeded  with. 
It  is  said  that  that  summons  was  defective,  inasmuch  as  it  did 
not  comprise  the  real  estate.  On  the  next  day,  the  12th  of 
January,  the  present  Plaintiff  filed  a  bill  which  was  open  to 
exactly  the  same  defect,  and  it  was  not  until  the  18th  of  January 
that  he  amended  his  bill  by  making  it  comprise  the  real  estate. 
On  the  21st  of  January  a  decree  was  made,  and  as  soon  as  the 
creditor  in  the  summons  obtained  information  of  the  decree  having 
been  made,  he  took  out  a  summons,  returnable  on  the  26th  of 
January,  asking  for  the  conduct  of  the  cause.  The  case  is  to  be 
disposed  of  as  if  we  were  now  talking  upon  the  26th  of  January. 
He  finds  that  a  bill  has  been  filed  which  supplies  that  which  was 
said  to  be  defective  or  imperfect  in  his  summons,  and  he  desires, 
not  to  impede  the  progress  of  that  suit,  not  to  gain  any  advantage, 
but  to  have  the  benefit  of  the  proceeding  which  he  first  took,  and 
which  gave  him  the  right  to  the  conduct  of  the  business  of  the 
administration  of  the  debtor's  estate. 

It  is  said  that  this  will  be  introducing  a  hostile  creditor,  but  I 
think  there  is  no  ground  for  that.  He  is  no  longer  a  hostile  cre- 
ditor. His  claim  has  been  admitted  in  the  course  of  the  proceed- 
ings in  Chambers,  and  that  which  has  taken]  place  since  the  date 
of  the  summons  can  never  be  alleged  against  him,  because,  as  I 
have  said,  his  rights  are  to  be  considered  as  they  were  upon  the 
day  on  which  his  summons  was  returnable.  There  is  no  ground 
for  the  notion  of  his  being  a  hostile  creditor,  nor  do  I  see  how  one 
farthing  of  expense  or  one  hour's  delay  can  be  occasioned  by  his 
having  the  conduct  of  this  cause. 

In  my  opinion,  the  case  comes  clearly  within  the  wholesome  rule 
that  has  been  established  in  this  Court ;  and,  although  a  temporary 
•advantage  may  have  been  gained  by  persons  conducting  the  suit, 
I  do  not  think  they  can  retain  that  advantage  any  longer,  but  I 
think  Mr.  Singleton  is  entitled  to  the  conduct  of  the  cause. 

There  will  be  an  order  according  to  the  terms  of  the  summons. 
The  costs  of  the  administration  summons  and  of  this  application 
to  be  costs  in  the  cause. 


V.-C.  B. 
1871 

Rhodes 
v. 

Barket. 

Ex  parte 
Singleton. 


Solicitors  for  the  Applicant :  Messrs.  Singleton  <&  Tattershall. 
Solicitors  for  the  Plaintiff  and  Defendants :  Messrs.  Wright  dt  Venn. 


482 


EQUITY  CASES. 


■V.-C.  B. 


WILDBOBE  v.  GBEGOBY. 


1871       Power  of  Appointment — Power  to  appoint  Part  of  an  Estate  coupled  with 
June  3  Interest  in  the  Besidue — Devise  of  "  the  Whole  of  my  Property,  real  and 
  personal  " — Will  not  an  Exercise  of  the  Power. 

Under  a  marriage  settlement,  dated  in  1840,  power  was  reserved  to  the 
husband  to  appoint,  after  the  death  of  his  wife,  if  she  should  survive  him, 
"  so  much "  of  a  particular  freehold  estate  settled  by  him  "  as  shall  not 
exceed  the  annual  income  of  £300,"  to  the  use  of  the  children  of  the 
marriage;  the  same  to  be,  in  default  of  appointment,  for  the  use  of  the 
children  equally.  The  residue  of  the  estate  to  be  to  the  use  of  the  husband,, 
absolutely. 

By  bis  will  the  husband  gave,  devised,  and  bequeathed  "  the  whole  of  my 
property  real  and  personal,  consisting  of  a  farm "  (describing  the  freehold 
estate  above  mentioned),  "  and  whatever  may  devolve  to  me  by  virtue  of  the 
marriage  settlement,"  to  a  trustee,  upon  trust,  after  the  death  of  his  wife,  for 
his  five  children,  in  unequal  shares.  He  further  gave  to  the  trustee  a 
discretionary  power  either  to  divide  the  income  of  "  my  entire  property," 
according  to  the  provisions  before  made,  or  to  sell  the  whole  and  divide  the 
proceeds : — 

Held,  that  the  will  did  not  operate  as  an  exercise  of  the  power  of 
appointment. 

By  an  indenture  dated  the  15th  of  December,  1840,  being  the 
marriage  settlement  of  Bohert  Wildhore  and  Emily  Stewart,  a  manor, 
or  reputed  manor,  called  Tilton-on-the-HiU,  two  cottages,  and  a 
farm  called  the  Hall  Farm,  in  the  county  of  Leicester,  of  which 
Robert  Wildhore  was  seised  in  fee  in  possession,  were  conveyed  by 
him  to  two  trustees  (of  whom  Bohert  Gregory  became  the  survivor) 
and  their  heirs,  to  the  use,  after  the  marriage,  of  Adam  Murray 
Stewart,  his  executors,  administrators,  and  assigns,  for  500  years, 
upon  the  trusts  thereinafter  expressed  and  contained,  and  subject 
thereto,  to  the  use  of  Bohert  Wildhore  and  his  assigns  for  life, 
without  impeachment  of  waste,  remainder  to  the  use  that,  if  Emily 
Stewart  should  survive  Bohert  Wildhore,  she  and  her  assigns  should 
from  and  after  his  decease  receive  and  take  a  yearly  rent-charge  of 
£300  oat  of  the  premises,  to  be  in  lieu  of  dower  or  free  bench ; 
and  in  case  there  should  be  issue  of  the  marriage,  then  after  the 
decease  of  the  survivor  of  Bohert  Wildhore  and  Emily  Stewart,  "  as- 
to  so  much  of  the  said  hereditaments  and  premises  as  shall  not 
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exceed  the  annual  income  of  £300  ...  to  the  use  of  all  and  every  V.-C.  B. 
or  such  one  or  more  exclusively  of  the  other  or  others  of  the  1871 
children  or  remoter  issue  "  of  the  marriage,  "  at  such  ages,  days,  or  Wildbore 
times,  for  such  estate  or  estates,  interest  or  interests,  and  if  more  Gregory. 
than  one  in  such  parts,  shares,  and  proportions,  and  either  abso- 
lutely  or  conditionally,  and  subject  to  such  charges,  conditions, 
limitations  over,  and  restrictions,  to  or  in  favour  of  any  other  or 
others  of  the  said  children  or  remoter  issue,"  as  Robert  Wildbore 
should  by  deed  or  will  appoint ;  "  and  in  default  of  any  such  direc- 
tion, limitation,  or  appointment,  or  if  the  same  shall  not  extend 
to  the  entire  full  amount  of  the  said  annual  value  of  £300  of  the 
said  hereditaments  and  premises,  then  to  the  use  of  all  and  every 
or  such  one  or  more  exclusively  of  the  other  or  others  of  the 
children  or  remoter  issue  "  of  the  marriage,  "  at  such  ages "  (re- 
peating the  former  clause)  as  Emily  Stewart,  in  case  she  should 
survive  Robert  Wildbore,  and  notwithstanding  her  coverture  by  any 
future  husband,  should  by  deed  or  will  appoint ;  "  and  in  default 
of  such  last-mentioned  direction,  limitation,  or  appointment,  and  so 
far  as  any  such  last-mentioned  direction,  limitation,  or  appoint- 
ment, if  incomplete,  shall  not  extend  within  the  limits  aforesaid, 
to  the  use  of  all  and  every  the  children  and  child  "  of  the  marriage, 
"  if  more  than  one,  in  equal  shares,  as  tenants  in  common,  and  of 
their  several  and  respective  heirs  and  assigns  for  ever."  If  any 
one  or  more  of  the  children,  being  a  son  or  sons,  should  die 
under  twenty-one  without  lawful  issue,  or  being  a  daughter  or 
daughters,  should  die  under  twenty-one  or  without  having  been 
married,  the  share  and  shares  of  such  child  or  children  were  to 
remain  and  be  to  the  use  of  the  other  or  others  of  the  children, 
his,  her,  or  their  heirs  and  assigns  for  ever,  if  more  than  one  in 
equal  shares  as  tenants  in  common,  the  said  original  and  accrued 
shares  to  be  apportioned  to  them  at  twenty-one  or  marriage. 
It  was  further  provided  that  "  the  residue  of  the  said  heredita- 
ments and  premises  which  shall  exceed  and  be  over  the  said 
annual  value  of  £300  shall  remain  and  be  to  the  use  of  the  said 
Robert  Wildbore,  his  heirs  and  assigns  for  ever;  it  being  the  true 
intent  and  meaning  of  the  parties  hereto  that  the  said  heredita- 
ments and  premises  shall  be  charged  to  the  extent  of  £300  per 
annum  only  for  the  said  Emily  Stewart  and  the  children  of  the 
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V.-C.  B.     said  intended  marriage ;"  also  that  if  no  child  or  other  issue  of  the 
1871       marriage  should  attain  twenty-one,  then,  subject  to  the  payment  of 
Wildbore   ^ne  yearty  rent-charge  of  £300,  to  Emily  Stewart  for  life,  the 
Gregory    hereditaments  and  premises  thereby  conveyed  should  go,  remain, 

  and  be  "  to  the  use  of  Robert  Wildbore,  his  heirs  and  assigns,  for 

ever." 

The  deed  then  declared  the  trusts  of  the  500  years'  term  to  be 
to  raise  and  pay  the  £300  rent-charge. 

On  the  8th  of  May,  1852,  Robert  Wildbore  died,  having  by  will, 
dated  the  19th  of  January,  1850,  bequeathed  (so  far  as  is  material), 
as  follows : — 

"I  give,  bequeath,  and  devise  to  my  friend  Robert  Gregory, 
clerk  ....  the  whole  of  my  property  real  and  personal,  consisting 
of  a  farm  and  two  cottages  at  Tilton,  in  the  county  of  Leicester, 
and  whatever  may  devolve  to  me  by  virtue  of  the  marriage  settle- 
ment made  at  the  time  of  my  marriage  .  .  .  and  of  all  moneys  stand- 
ing to  my  credit  at  my  banking  house,  and  of  any  kind  of  securities 
belonging  to  me,  in  trust  for  the  purpose  under-mentioned : — 

"  1.  The  said  Robert  Gregory  is  to  pay  to  my  wife  Emily  Wildbore, 
during  the  term  of  her  natural  life,  the  whole  of  the  net  income 
of  the  property  real  and  personal  of  which  I  may  die  possessed. 

"  2.  After  the  death  of  the  said  Emily  Wildbore  my  entire  pro- 
perty is  to  be  divided  into  six  equal  portions,  one  to  become  the 
property  of  my  daughter  Eveline  Mary  Wildbore,  one  to  become 
the  property  of  my  daughter  Florence  Emily  Wildbore,  and  a  third 
to  become  the  property  of  my  daughter  Edith  Frances  Wildbore ; 
the  three  remaining  portions  to  be  equally  divided  between  my 
two  sons,  Frederick  Stewart  Wildbore  and  Alfred  Eemsley  Wild- 
bore, subject  to  the  limitations  hereunder  mentioned. 

"  3.  In  case  of  the  marriage  of  any  or  of  all  my  said  three 
daughters,  the  said  Robert  Gregory  is  to  take  care  to  have  her  or 
their  portions  secured  to  her  or  them  during  the  term  of  her  or 
their  natural  lives,  in  a  legal  manner ;  unless  a  sufficient  settle- 
ment is  made  upon  her  or  them  at  the  time  of  marriage. 

"  4.  In  case  any  or  all  of  my  said  daughters  marry  and  leave 
lawful  issue  surviving,  I  give  her  or  them  power  to  dispose  of  her 
or  their  portion  or  portions  amongst  her  or  their  children  or  grand- 
children ;  but  if  any  of  them  die  unmarried,  or  without  lawful 
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issue,  her  or  their  portion  or  portions  is  to  be  equally  divided  V.-O.  B. 
among  the  surviving  brothers  and  sisters.  1871 

"  5.  If  all  my  said  three  daughters  die  unmarried,  or  without  Wildbore 
lawful  issue,  their  portions  are  to  be  equally  divided  between  my  qBEq0BT 
two  sons,  or  are  to  go  to  the  survivor  of  them.   

"  6.  In  case  of  the  death  of  either  of  my  two  sons  unmarried,  or 
without  lawful  issue,  his  portion  is  to  go  to  the  surviving  brother. 
In  case  both  of  my  said  sons  die  unmarried,  or  without  lawful 
issue,  their  portions  are  to  be  divided  amongst  the  surviving 
sisters,  or  the  survivor  of  them.  But  I  empower  both  my  two 
sons  to  leave  to  their  wives  surviving  them  a  life  interest  in  the 
portion  which  each  is  to  receive  under  this  my  will  and  testament. 

"  7.  I  give  my  said  sons  power  to  dispose  of  their  several  portions 
by  will  or  otherwise,  incase  they  leave  lawful  issue  surviving  them. 

"  8.  In  case  my  eldest  son  Frederick  Stewart  Wildbore,  on  reach- 
ing the  age  of  twenty-one  years,  wish  to  retain  possession  of  the 
farm  at  Tilton,  he  may,  after  the  death  of  the  said  Emily  Wild- 
lore,  his  mother,  do  so,  on  entering  into  legal  engagement  to  pay 
over  the  difference  between  his  own  share  of  the  net  income  of 
the  said  farm,  and  the  whole  of  the  said  net  income,  for  the  use  of 
my  other  children,  to  be  divided  among  them  as  is  aforesaid. 

"  9.  However,  as  unforeseen  circumstances  may  arise,  I  give  my 
trustee,  Bobert  Gregory,  full  power,  acting  according  to  the  best  of 
his  judgment,  either  to  divide  the  income  of  my  entire  property 
according  to  the  provisions  before  made,  or  to  sell  the  whole,  and 
divide  the  proceeds  arising  from  such  sale  among  my  children, 
care  being  taken  to  invest  the  same  in  good  legal  securities"  .... 

The  testator  appointed  his  wife,  Emily  Wildbore,  guardian  of  his 
children ;  and  her  and  Bobert  Gregory  executors  of  his  will. 

There  were  issue  of  the  marriage  the  five  children  above  named, 
all  of  whom  survived  the  testator. 

On  the  13th  of  December,  1855,  Emily  Wildbore,  the  widow, 
died. 

In  April,  1856,  the  will  was  proved  by  Bobert  Gregory,  the 
surviving  executor,  who  was  also  the  surviving  trustee  of  the 
settlement. 

In  March,  1858,  the  five  children,  then  infants,  filed  the  bill  in 
the  cause  against  Bobert  Gregory  for  administration. 
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V.-C.  B.        An  administration  decree  was  made  in  April,  1858 ;  on  the  10th 
1871      of  February,  1859,  the  Chief  Clerk  made  a  certificate ;  and  in 
Wildbore   March,  1859,  an  order  was  made  on  further  consideration. 
Gregory       ^n  November,  1860,  the  Plaintiff,  Alfred  Eemsley  Wildbore,  died, 

  aged  about  twelve  years. 

In  November,  1862,  Eveline  Mary,  the  eldest  surviving  child, 
attained  twenty-one,  and  in  November,  1870,  Edith  Frances,  the 
youngest  surviving  child,  attained  twenty-one. 

A  Petition  was  now  presented  in  the  cause  by  the  Plaintiff,  Fre- 
derick Stewart  Wildbore,  stating  the  above  facts,  and  that  no  appoint- 
ment was  ever  made  by  Emily  Wildbore,  the  widow ;  and  praying 
that  the  rights  and  interests  of  the  Petitioner  and  his  sisters  in  the 
manor  and  hereditaments  of  Tilton  under  the  will  and  settlement 
might  be  determined  by  the  Court. 

It  was  stated  that  the  yearly  rent  of  the  farm  at  Tilton  was 
about  £500. 

Mr.  Charles  Hall,  for  the  Petitioner: — 

The  power  of  appointment  created  by  the  settlement  extends 
only  to  so  much  of  the  property  as  will  raise  the  rent-charge  of 
£300  a  year;  and  the  question  is,  did  the  will  operate  as  an 
exercise  of  the  power  ?  If  it  did,  the  Petitioner  takes  (by  survivor- 
ship) one-half  of  the  rent-charge  property,  as  well  as  one-half  of 
the  residue  :  i.  e.,  he  takes  one-half  of  the  whole  estate  in  fee,  sub- 
ject to  the  rent-charge,  with  an  executory  devise  over  to  his  sisters 
in  the  event  of  his  dying  without  issue  ;  and  a  power  of  jointuring 
his  widow.  Each  sister  takes  one-sixth  of  the  rent-charge  property, 
and  one-sixth  of  the  residue,  with  an  executory  devise  over  to  her 
brother  and  sisters  and  the  survivors  or  survivor  of  them,  in  the 
event  of  her  dying  without  issue. 

If  the  will  did  not  operate  as  an  exercise  of  the  power,  the  rent- 
x  charge  property  goes  in  fourths  amongst  the  Petitioner  and  his 
sisters  absolutely. 

The  interest  of  the  Petitioner  is  to  support  the  former  contention. 

Mr.  Speed,  foi  the  trustee. 

Mr.  W.  W.  Cooper,  for  the  three  daughters  : — 

The  language  of  the  will  is  such  as  to  shew  that  the  testator  was 
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dealing  only  with  his  "  own  "  property.  Where  a  testator  describes    V.-O.  B. 
the  property  he  is  giving  as  "  the  whole  of  my  property,"  the  gift  1871 
cannot  be  held  to  extend  to  property  over  which  he  has  only  a  Wildbore 
power  of  appointment.  Gregory. 

Here  also  he  vests  the  property  he  is  giving  in  a  trustee  with  a   

power  of  sale — which  is  wholly  inconsistent  with  the  power  of 
appointment. 

The  words  "  my  property  "  are  well  satisfied  by  the  Tilton  farm, 
less  the  rent-charge  portion  of  the  estate  ;  Sugden  on  Powers  (1) ; 
Evans  v.  Evans  (2),  referring  to  Jones  v.  Curry  (3). 

Mr.  Hall,  in  reply  : — 

In  this  instance  all  the  defendants  have  to  rely  on  to  shew  that 
the  testator  did  not  mean  to  pass  the  whole  of  his  estate  is  the  use 
of  the  words  "  my  property."  But  the  testator  goes  on  to  give  a 
specific  description  of  what  he  had  before  described  generally; 
and  in  that  specific  description  is  included  this  very  farm  of  Tilton. 
His  idea  is  not  very  clearly  expressed,  but  there  is  enough  to 
shew  he  had  a  notion  that  there  was  something  coming  to  him 
under  his  marriage  settlement,  and  that  something  he  certainly 
wished  to  dispose  of. 


Sir  James  Bacon,  V.C. : — 

I  cannot  decide  this  case  in  favour  of  the  Petitioner  without 
going  against  the  authorities. 

This  gentleman  at  the  time  when  he  made  his  will  was  seised  of 
the  whole  of  this  estate,  and  I  presume  was  also  in  possession  of  it. 
The  £300  rent-charge  did  not  arise  till  his  death;  but  to  the 
extent  of  the  hereditaments  which  were  required  to  raise  the  £300 
rent-charge,  the  farm  at  Tilton  was  not  the  testator's  property, 
whatever  he  may  have  thought. 

I  think  he  cannot  be  considered,  by  using  the  words  "  my  pro- 
perty," to  have  intended  to  deal  with  property  over  which  he  had 
only  a  power  of  appointment,  when  there  was  property  of  his  to 
which  the  words,  giving  full  effect  to  them  according  to  the  terms 
of  the  will,  exclusively  of  the  settlement,  would  apply. 

(1)  8th  Ed.  p.  325.  (2)  23  Beav.  1.  (3)  1  Sw.  66. 
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V.-C.  B.        I  agree  in  the  rule  that  the  intention  must  be  collected  from  the 
1871       face  of  the  will.     The  will  must  speak  for  itself;  and  the  result 
Wildbore    will  be,  that  the  limitations  of  the  settlement  dealing  with  the 

Gregory.    £30°  a  ^ear  ProPertY  wil1  remain. 

  I  think  the  son  is  entitled  to  exercise  an  option  of  retaining 

possession  of  the  farm,  and  to  be  allowed  twelve  months  within 
which  to  exercise  his  discretion. 

The  costs  of  all  parties,  as  between  solicitor  and  client,  will  come 
out  of  the  estate. 

Solicitors  for  the  Petitioner  and  the  Defendants :  Messrs.  J.  & 
J.  K.  Wright 

Solicitors  for  the  Trustee :  Messrs.  Taylor,  Hoare,  &  Taylor. 


V.-C.  B.  In  re  WILLIAMS'  ESTATE. 

^J],  Statutory  J urisdiction — Local  and  Personal  Act  prior  to  Lands  Clauses  Act, 
June  3.  1845 — Court  of  Exchequer — Transfer  and  Payment  out  of  Court  of  Chancery 
  — Costs. 


Purchase-money  had  been  paid  into  the  Court  of  Exchequer  by  a  company 
incorporated  under  an  Act  prior  to  the  Lands  Clauses  Act,  which  provided 
that  the  Court  should  have  power  to  order  the  "  costs  of  all  purchases," 
together  with  "  the  necessary  costs  of  obtaining  such  order,"  to  be  paid  by 
the  company. 

The  costs  of  a  Petition  praying  for  the  payment  of  the  dividends  of  the 
investments  of  the  purchase-money  to  a  tenant  for  life,  had  been  ordered  by 
the  Court  of  Exchequer  to  be  paid  by  the  company  : — 

Held,  that  the  Court  of  Chancery  had  no  power  to  order  the  costs  of  a  Peti- 
tion for  transfer  of  the  fund  and  payment  out  of  the  dividends  to  a  person 
beneficially  entitled,  to  be  paid  by  the  company. 

Petition. 

The  Llanelly  Railway  and  Bock  Company  were  incorporated  by 
an  Act  of  the  9  Geo.  4,  c.  xci.,  with  powers  to  purchase  and  hold 
land  for  the  purposes  of  their  undertaking ;  and  it  was  provided 
(sect.  96),  that  all  purchase-moneys  under  £200  for  lands  belong- 
ing to  persons  under  disability  might  be  paid  either  into  the  Bank 
in  the  name  of  the  Accountant-General  of  the  Court  of  Exchequer 
to  his  account,  Ex  parte  The  Llanelly  Railway  and  Dock  Com- 
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pany,  or  to  two  trustees  as  therein  mentioned ;  and  should  when    V.-C.  B. 
so  paid  in  there  remain  until,  by  an  order  of  the  said  Court  upon  1871 
Petition,  applied  either  in  the  purchase  or  redemption  of  the  jnre 
land  tax,  or  in  or  towards  the  discharge  of  any  debt  or  debts  or  ^statiT' 

other  incumbrances  affecting  the  same  hereditaments  or  other  here-   

ditaments  standing  settled  therewith,  as  the  Court  should  autho- 
rize, or  until  the  same  should,  upon  like  application,  be  laid  out  by 
order  of  the  Court  in  the  purchase  of  other  hereditaments  to  be 
settled  to  the  same  uses ;  in  the  meantime  the  moneys  to  be  in- 
vested ;  and  it  was  thereby  (sect.  100)  further  enacted,  that  "  where 
by  reason  of  any  disability  or  incapacity  of  the  person,  or  persons, 
or  corporation,  entitled  to  any  lands,  tenements,  or  hereditaments 
to  be  purchased,  taken,  or  used  under  the  authority  of  this  Act, 
the  purchase-money  for  the  same  shall  be  required  to  be  paid  into 
the  Bank  of  England,  or  to  be  applied  in  the  purchase  of  other 
lands,  tenements,  or  hereditaments  to  be  settled  to  the  like  uses, 
in  pursuance  of  this  Act,  it  shall  be  lawful  for  the  said  Court  to 
order  the  expenses  of  all  purchases  from  time  to  time  to  be  made, 
in  pursuance  of  this  Act,  or  so  much  of  such  expenses  as  the  said 
Court  shall  deem  reasonable,  together  with  the  necessary  costs  and 
charges  of  obtaining  such  order,  to  be  paid  by  the  said  company 
out  of  the  moneys  to  be  received  by  virtue  of  this  Act ;  who  should 
from  time  to  time  pay  such  sums  of  money  for  such  purposes  as 
the  said  Court  shall  direct." 

By  two  subsequent  Acts  of  the  3  &  4  Will.  4,  c.  lii.,  and  5  &  6 
Will.  4,  c.  xcvi.,  the  powers  of  the  company  were  enlarged  and 
extended. 

Certain  lands  settled  to  the  use  of  William  Williams  for  life, 
remainder  to  the  use  of  his  wife  Jane  Williams  for  life,  remainder 
to  the  use  of  the  first  son  of  William  Williams  and  the  heirs  of  his 
body,  were,  in  or  about  the  year  1840,  taken  by  the  company. 
The  purchase-money,  amounting  to  £65,  was  paid  into  the  Court 
of  Exchequer;  and  by  an  order  of  that  Court  dated  the  11th  of 
May,  1840,  made  upon  the  Petition  of  Jane  Williams  (William 
Williams,  her  husband,  having  died),  it  was  ordered  that  the 
Accountant-General  of  the  Court  should  invest  the  sum  of  £65  in 
Bank  Annuities,  and  carry  them  to  an  account  to  be  entitled 
"  Ex  parte  The  Llanelly  Bailway  and  Dock  Company,  the  Life 
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V.-C.  B.     Account  of  Jane  Williams"  and  should  pay  the  dividends  to  her 
1871      for  life ;  and  the  company  were  ordered  to  pay  the  costs  of  the 
in  re  application. 
^Estate8       -^is  was  accordingly  done ;  and  afterwards,  under  the  Act  of 

  5  Vict.  c.  5,  the  fund  was  transferred  to  the  Accountant-General  of 

the  Court  of  Chancery. 

In  the  year  1853  was  passed  the  Llanelly  Railway  and  Dock 
Act,  1853  (16  &  17  Vict.  c.  clxix),  incorporating  (amongst  others), 
the  Lands  Clauses  Act,  1845.  By  this  Act  the  above-mentioned 
statutes  of  the  9  Geo.  4,  and  the  3  &  4  and  5  &  6  of  Will.  4, 
were  repealed  (except  as  to  certain  portions) ;  but  it  was  enacted 
(sect.  8),  that  notwithstanding  such  repeal  the  company  should 
continue  incorporated ;  and  (sect.  11)  that  notwithstanding  such 
repeal  "  all  purchases,  sales,  conveyances,  leases,  deeds,  appoint- 
ments, contracts,  agreements,  mortgages,  bonds,  covenants,  and 
securities  made  or  entered  into  before  the  commencement  of  this 
Act,  to,  with,  in  favour  of,  or  by,  for,  or  on  behalf  of  the  company  or 
any  person  on  their  behalf,  shall  be  and  remain  as  good,  valid,  and 
effectual  in  favour  of,  against,  and  with  reference  to  the  company, 
and  may  be  proceeded  on  and  enforced  in  the  same  manner  to  all 
intents  and  purposes  as  if  this  Act  were  not  passed." 

Jane  Williams  died  on  the  20th  of  March,  1870,  and  this  Peti- 
tion was  presented  by  John  Howetts  Williams,  the  first  son  of 
William  Williams,  and  executor  of  Jane  Williams,  praying  that  the 
fund  might  be  transferred  and  paid  to  the  Petitioner,  he  under- 
taking to  pay  and  apply  such  part  of  the  cash  as  belonged  to  the 
personal  estate  of  Jane  Williams  ;  and  that  the  company  might  pay 
the  costs. 

The  only  question  was  as  to  the  costs. 


Mr.  Freeling,  for  the  Petitioner : — 

The  practice  of  the  Court  of  Exchequer  was  to  order  payment 
of  the  costs  of  a  Petition  praying  for  an  absolute  transfer  and 
payment  out ;  and  that  practice  has,  in  some  instances,  been 
followed  by  this  Court,  as  in  In  re  Robertson  (1)  and  In  re  Tiverton 
Market  Act  (2). 


(1)  23  Beav.  433. 


(2)  2G  Beav.  239. 
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The  attention  of  the  Court  should  nevertheless  be  directed  to  V.-C.  B. 
In  re  Land's  Trust  (1),  where  the  words  were  the  same  as  here.  1871 

Mr.  Methold,  for  the  Company.  Williams' 

Estate. 

Sir  James  Bacon,  V.C. : — 

It  is  impossible  for  me  to  decide  against  the  authority  of  the 
Lord  Chancellor  in  the  case  that  has  been  cited ;  where  the  practice 
is  treated  as  settled. 

The  language  of  the  Act  of  Parliament  is  reasonably  plain.  It 
is  as  follows  : — [His  Honour  read  the  clause.]  As  far  as  they  go,  I 
think  the  words  are  against  the  Petitioner,  and  I  do  not  think  the 
decisions  that  have  been  cited  of  the  Master  of  the  Kolls  are  against 
the  conclusion  to  which  I  have  arrived. 

The  Petitioner  will  take  his  money  ;  but  without  costs. 

Solicitors :  Messrs.  Vizard,  Croivder,  &  Co. ;  Messrs.  MarJcby  & 
Tarry. 


MAGBATH  v.  MOKEHEAD.  v,c.B. 

Will — Construction — Executory  Trust. 


Testator,  by  his  will,  directed  his  property  to  be  divided  into  nine  shares, 
and  gave  one  and  a  half  share  to  each  of  his  two  daughters,  "  to  be  settled 
on  themselves  at  their  marriage."  At  his  death,  the  two  daughters  were 
infants. 

The  two  daughters  having  attained  twenty-one,  and  being  unmarried : — 
Held,  that  they  were  entitled  to  their  shares  absolutely,  and  that  there  was 
no  trust  for  a  settlement  which  the  Court  could  execute. 

ANDREW  NICHOLSON  MAGBATH  made  his  will,  dated  the 
12th  of  October,  1860,  which,  after  a  specific  devise  of  real  estate, 
was  (so  far  as  is  material)  in  the  words  and  figures  following : — "  I 
hereby  leave  the  whole  of  the  proceeds  of  my  property  of  every 
description  to  my  wife  Caroline  Maria  during  her  life,  except 
£200  per  annum,  which  I  leave  to  my  sister  Mary  Geraldine 
Magrath  during  her  life.    My  property  I  wish  to  be  divided  into 

(1)  4  K.  &  J.  81. 


Jab/  7. 
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V.-O.  B.    nine  shares ;  one  share  I  leave  to  each  of  my  six  sons,  and  one  and 
1871       a  half  shares  to  each  of  my  two  daughters,  the  latter  to  be  settled 
Magrath    on  themselves  at  their  marriage ;"  and  the  testator  appointed  his 
Mobehead    W^C^0W  and  William  Ambrose  Morehead  executors  of  his  will. 

  The  testator  died  on  the  27th  of  December,  1860,  leaving  two 

infant  daughters,  Caroline  Charlotte  Louisa  and  Mary  Cathe7~ine 
Emily ;  and  on  the  25th  of  February,  1861,  his  will  was  proved 
by  his  widow.  She  died  on  the  10th  of  March,  1861;  and  the 
will  was  again  proved  by  William  Ambrose  Morehead  on  the  23rd  of 
November,  1861. 

On  the  1st  of  December,  1863,  William  Ambrose  Morehead  died, 
having  by  will  bequeathed  to  Catherine  Morehead,  Raynham 
William  Stewart,  and  Charles  Morehead,  all  estates  and  property 
vested  in  him  at  his  decease  upon  any  trust,  and  having  appointed 
Catherine  Morehead  and  George  Jeffrey  Morehead  his  executors, 
both  of  whom  proved  his  will. 

In  October,  1864,  Caroline  C.  L.  Magrath  attained  twenty-one. 
Applications  were  made  by  her,  on  her  own  and  her  sister's 
behalf,  for  a  statement  of  the  securities  in  which  the  moneys 
representing  their  shares  were  invested ;  and  finally,  on  the  26th 
of  October,  1869,  this  bill  was  filed  by  Miss  Magrath  and  her 
sister  Mary,  then  an  infant,  against  the  executors  of  W.  A.  More- 
head,  praying,  amongst  other  things,  that  the  construction  of  the 
testator's  will,  so  far  as  the  same  related  to  the  shares  of  the 
property  thereby  bequeathed  to  his  two  daughters,  the  Plaintiffs, 
might  be  declared,  and  the  trusts  carried  into  execution  by  and 
under  the  direction  of  the  Court ;  that  if,  in  the  judgment  of  the 
Court,  the  Plaintiff  Caroline  C.  L.  Magrath  was  entitled  to  an  im- 
mediate transfer  of  her  share  of  the  property,  the  same  might  be 
transferred  to  her  accordingly;  and  if  not,  that  proper  provision 
might  be  made  for  securing  the  same ;  also  that  the  shares  of  the 
Plaintiff  Mary  C.  E.  Magrath  might  be  ascertained  and  secured  for 
her  benefit. 

Since  the  filing  of  the  bill,  Miss  Mary  C.  E.  Magrath  had 
attained  twenty-one.    Both  ladies  were  unmarried. 

The  sole  question  was,  whether  they  were  entitled  to  their 
shares  absolutely,  or  whether  the  Court  would  require  the  shares 
to  be  settled. 
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Mr.  Holmes  (Mr.  Bristowe,  Q.C.,  with  him),  for  the  Plaintiffs : —      V.-O.  B 

The  Plaintiffs  are  entitled  to  a  transfer  of  their  shares  to  thern  1871 

absolutely.  Maqeath 

v. 

The  expression  in  the  will  is  not  sufficiently  direct  or  precise  to  Morehead. 
raise  an  executory  trust. 

Mr.  Fischer,  for  the  Defendants : — 

The  shares  of  the  Plaintiffs  ought  to  be  settled. 

The  testator's  intention  is  sufficiently  shewn,  and  the  form  of 
settlement  is  well  established  by  the  practice  of  the  Court :  Loch 
v.  Bagley  (1) ;  Jervoise  v.  Duke  of  Northumberland  (2) ;  Hulme  v. 
Tenant  (3) ;  Lijddon  v.  Ellison  (4). 

Sir  James  Bacon,  V.C.  :— 

I  think  that  the  words  of  this  will  clearly  import  an  absolute 
gift  to  the  daughters.  I  do  not  find  any  gift  over,  any  reference 
to  grandchildren,  or  any  intimation  in  the  language  of  the  will  of 
an  intention  on  the  testator's  part  to  restrict  the  gift  to  a  life 
interest. 

The  circumstance  that  at  the  date  of  the  will  the  daughters 
were  infants,  is  sufficient  to  account  for  the  use  of  the  words 
referring  to  a  settlement  at  marriage. 

I  must  therefore  declare  that  the  Plaintiffs  are  entitled  to  have 
their  shares  paid  and  transferred  to  them  absolutely. 

The  costs  of  all  parties,  as  between  solicitor  and  client,  will  come 
out  of  the  general  residue. 

Solicitor  for  the  Plaintiffs :  Mr.  B.  F.  Watson, 
Solicitors  for  the  Defendants :  Messrs.  Cox  &  Sons. 

(1)  Law  Eep.  4  Eq.  122.  (3)  1  Bro.  C.  C.  1G. 

(2)  1  Jac.  &  W.  559.  (4)  19  Beav.  565. 
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V.-CB.  In  re  THAKEHAM  SEQUESTKATION  MONEYS. 

Church  Discipline  Act,  3  &  4  Vict.  c.  86—  Suspension  of  Cleric  for  Misconduct- 
July  15.  Sequestration— Bight  to  the  Proceeds  of  Sequestration. 

Where  a  living  is  vacant  by  reason  of  the  suspension  of  a  clerk  under 
sentence  founded  on  proceedings  under  the  Church  Discipline  Act,  and  the 
proceeds  have  been  sequestrated,  the  fruits  of  the  sequestration  belong  to  the 
bishop,  as  chief  pastor  of  the  church,  subject  to  the  duty  of  providing  for  the 
services. 

Petition. 

In  May,  1844,  the  Kev.  John  Hurst,  rector  of  ThaJceham,  Sussex, 
was,  by  a  decree  of  the  Court  of  Arches,  in  a  suit  intituled  "  The 
Office  of  the  Judge  promoted  by  Trower  v.  Eurst "  (1),  suspended, 
for  misconduct,  from  performing  divine  service,  and  from  enjoying 
the  profits  and  emoluments  of  the  rectory,  for  three  years.  (The 
decree  will  be  found  printed  at  length  in  Coote  on  the  Ecclesiastical 
Courts  (2). 

In  pursuance  of  the  decree,  letters  of  sequestration  were  issued 
out  of  the  registry  of  the  then  bishop  of  Chichester  (Dr.  Ashhurst 
Turner  Gilbert)  to  Joseph  Butler,  as  sequestrator,  in  the  usual  form 
(see  Cripps  on  the  Clergy)  (3) ;  and  in  1856  the  living  of  Pett, 
in  the  same  diocese,  was  also  sequestrated  under  similar  circum- 
stances. 

The  profits  and  emoluments  of  the  two  livings  received  by  the 
sequestrator  were  paid  into  the  bank  of  Messrs.  Bendy  &  Co.  at 
Chichester,  and  were  there  carried  to  an  account  called  "  The  Bishop 
of  Chichester,  ThaJceham  Account ;"  and  out  of  this  account  were 
paid  from  time  to  time  the  curates'  salaries,  rates,  taxes,  and  other 
outgoings  of  the  rectories.  A  balance  remained  then  amounting 
to  about  £860. 

In  the  year  1850  a  correspondence  took  place  between  George 
Gibson,  Esq.,  a  resident  in  ThaJceham  parish,  and  the  then  bishop, 
on  the  subject  of  the  application  of  the  moneys.  In  the  course  of 
this  correspondence  the  bishop  said  he  should  be  glad  to  contem- 
plate the  employment  of  the  money  towards  building  and  endowing 


(1)  1  Rob.  Ecc.  597. 


(2)  Page  248. 


(3)  Page  657. 
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a  school  for  the  parish,  as  an  object  to  which,  with  the  co-operation  V.-C.  B. 
he  might  hope  for,  he  might  begin  to  take  measures  to  apply  the  1871 
fund.  He  thought  it  would  not  be  right  to  mitigate  to  Mr.  Hurst  re 
the  consequences  of  his  misconduct  by  applying  it  to  the  repairs  gJjj^JJ^ 
of  the  church  and  buildings,  which  must  be  supported  by  the  tios  Moneys. 
rector.  In  another  letter,  in  1851,  the  bishop  said  he  looked  for 
contributions  towards  a  fund  for  the  site  and  building  of  the  pro- 
posed school  from  the  parish,  together  with  the  assistance  of  the 
diocesan  and  national  societies,  and  of  the  Privy  Council.  In  a 
third,  he  observed  that  Mr.  Hurst  had  "  refused  the  payment  of 
the  rent-charge  of  his  own  farm  and  withheld  possession  of  the 
glebe,  and  that  it  was  in  endeavouring  to  carry  out  the  sentence  of 
the  Court  against  him  on  these  points,  and  which  attempts  failed, 
that  a  large  portion  of  the  law  expenses  was  incurred."  In  another 
letter,  in  December,  1851,  his  Lordship  said:  "I  have  not  the 
least  expectation  that  the  societies  or  the  Privy  Council  would, 
under  your  circumstances,  give  anything,  for  the  reasons  I  stated. 
...  So  that  the  question  on  that  head  reduces  itself  to  one,  in  my 
opinion  at  least,  of  what  the  landowners  and  occupiers  of  Thakeham 
itself,  with  their  own  immediate  friends,  will  do  towards  providing 
a  schoolroom  and  residences  for  a  master  and  mistress.  When  this 
is  effected  in  a  manner  sufficient  in  my  judgment,  and  the  tenure 
and  management  secured  in  what  I  may  deem  a  proper  way  .  .  . 
I  will  be  ready  to  transfer  the  fund  in  my  hands  as  an  endowment, 
but  not  until  the  buildings  are  erected,  paid  for,  and  transferred." 
Writing  again  in  January,  1852,  the  bishop  concluded :  "  Still,  if 
you  succeed  "  (i.  e.,  in  getting  funds  for  the  site  and  building),  "  I 
approving  of  the  form,  &c,  of  the  school  and  house,  and  of  the 
legal  provisions  for  the  tenure  and  management  of  the  school,  I  will, 
when  all  is  completed,  make  over  the  £552  "  (the  then  amount)  "  as 
an  endowment  fund." 

The  late  bishop  died  in  February,  1870,  having  appointed 
Robert  Wintle  Wintle  and  the  Kev.  Thomas  Morrell  Gilbert  his 
executors. 

On  the  18th  of  April,  1871,  the  partners  in  the  Chichester  bank 
filed  an  affidavit  In  the  Matter  of  the  Trustees  Belief  Act,  and  of  the 
Sequestration  Moneys  of  the  Parishes  of  Thakeham  and  Pett,  stating 
that  they  were  desirous  of  paying  into  and  depositing  in  Court  to 
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,   V.-O.  B.  the  credit  of  tlie  Thdkeham  account  a  sum  of  £262  Os.  bd.  cash, 

1871  and  two  exchequer  bills  for  £500  and  £100  respectively,  and  to  the 

j^Te  credit  of  the  Pett  account  £104  2s.  cash,  and  an  exchequer  bill  for 

Thakeham  £ioo .  an(j  that  there  had  been  served  on  them  a  notice  by  Mr. 

Sequestra-  '  J 

iion  Moneys.  Hurst,  the  rector,  claiming  some  interest  in  the  funds ;  a  notice 
not  to  part  with  the  funds  by  the  churchwardens  and  overseers  of 
Thakeham ;  and  a  claim  by  the  executors  of  the  late  bishop  to  the 
whole  fund. 

They  also  stated  as  follows : — "  The  Eight  Eev.  the  present 
Bishop  of  Chichester  has  called  at  the  bank  of  the  deponents,  and 
has  informed  the  deponent,  Robert  Dendij,  that  he  claimed  both 
funds  standing  to  the  said  two  accounts ;  and  that  he  desired  the 
deponents  to  consider  that  he  had  from  that  date  placed  a  *  moral 
distringas '  on  those  sums." 

They  shortly  afterwards  paid  and  deposited  the  funds  in  Court ; 
whereupon  the  present  Petition  was  presented  by  the  executors  of 
the  late  bishop,  praying  that  the  funds  might  be  delivered  up  and 
paid  to  them. 

Mr.  Hurst  deposed  that  the  tithes  of  Thakeham  were  commuted 
at  £710 ;  and  that  the  rent  of  the  glebe  was  £100  a  year  or 
thereabouts.    He  further  deposed  as  follows : — 

"  At  and  during  the  whole  time  that  the  said  living  was  under 
sequestration,  the  sequestrator  had  not  (as  I  believe),  any  power  to 
distrain  for  the  tithes  payable  to  me  as  rector  of  the  said  parish ; 
and  shortly  after  the  said  sequestration  was  made,  the  Eight  Eev. 
Ashhurst  Turner,  the  then  bishop  of  Chichester,  promised  and 
agreed  with  me,  that  if  I  would  not  appeal  from  the  aforesaid 
decree  to  the  Judicial  Committee  of  the  Privy  Council,,  or  in  any 
manner  prevent  the  sequestrator  from  recovering  the  said  tithes, 
he  would,  at  the  expiration  of  the  time  for  which  the  said  living 
was  sequestered,  pay  me  a  portion  of  the  surplus  of  the  emolu- 
N  ments  and  endowments  of  uthe  said  living  which  remained  after 
paying  the  costs  of  the  proceedings  in  the  Arches  Court,  and  of 
the  sequestration,  and  providing  for  the  services  of  the  said  church 
and  the  other  duties  of  the  minister  ;  and  in  consideration  of  such 
promise  and  agreement  on  the  part  of  the  said  late  bishop,  I  under- 
took and  agreed  not  to  appeal  from  the  said  decree,  nor  to  obstruct 
the  sequestrator  in  recovering  and  receiving  the  said  tithes ;  which 
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undertaking  and  agreement  on  my  part  I  strictly  observed  and    V.-C.  B. 
performed,  and  the  said  sequestrator  was  thereby  enabled  to  receive  is?i 
(as  he  in  fact  did)  the  whole  of  the  said  tithes  during  the  three 

years  that  the  said  living  was  under  sequestration  as  aforesaid."  Thakeham 

J  .  Sequestra - 

He  further  said,  that  no  account  of  the  receipts  and  payments  tion  Moneys. 
of  the  sequestrator  were  ever  furnished  to  him,  and  he,  until  very 
recently,  believed  the  emoluments  had  been  entirely  absorbed  in 
paying  costs,  providing  for  the  services  of  the  church  and  the 
duties  of  the  minister ;  and  that  any  balance  had  been  devoted 
by  the  late  bishop  to  the  building  of  a  church  near  Chichester. 

He  also  said  that,  in  January,  1845,  he  paid  to  the  Kev.  Charles 
Courtenay,  the  then  curate,  in  part  payment  of  the  first  annual 
sum  for  performing  such  duties,  a  sum  of  £75  out  of  his  own 
resources ;  and  that  during  the  sequestration  no  repairs  were  done 
to  the  chancel  of  the  church  or  to  the  rectory-house ;  and  by 
reason  of  such  non-repair  a  considerable  additional  cost,  amount- 
ing to  £520  at  least,  was  thrown  upon  the  deponent. 

He  submitted  that  he  was  absolutely  entitled  to  the  exchequer 
bills— -No.  244,  for  £500,  and  No.  3692,  for  £100— and  to  the  sum 
of  £262  0s.  5cZ.  cash ;  or  that  he  was,  at  any  rate,  entitled  to  bo 
repaid  thereout  the  £75  and  £520. 

Mr.  Hurst  had  been  served  with  notice  to  attend  and  be  cross- 
examined  on  this  affidavit ;  but  he  failed  to  attend,  and  excused 
himself  on  the  ground  of  being  laid  up  with  an  attack  of  gout. 

The  objection  to  the  admissibility  of  the  affidavit  was  not  insisted 
on  by  the  Petitioners'  counsel. 

Mr.  Kay,  Q.C.,  and  Mr.  E.  Leigh  Pemberton,  for  the  Petitioners 
The  course  pursued  by  the  bankers  is  quite  without  precedent. 
The  rights  of  the  bishop  in  such  a  case  are  declared  by  the  Court 
of  Queen's  Bench  in  the  case  of  Bunter  v.  Cresswell  (1).  [They  also 
referred  to  Morris  v.  Og&en  (2)  and  Pinder  v.  Barr  (3).] 

(1)  14  Q.  B.  825,  830  :  "  The  church  a  liability  to  account  to  the  court  for  his 

being  for  the  time  in  substance  deprived  receipts,  but  in  virtue  of  his  office  of 

pf  its  minister,  it  is  cast  upon  the  bishop  chief  pastor,  responsible  to  no  one  so 

to  provide  for  the  temporary  vacancy ;  long  as  the  church  is  properly  sup- 

and  to  enable  him  to  do  so,  he  is  to  re-  plied." 

ceive  the  profits,  not  as  when  he  receives  (2)  Law  Rep.  4  C.  P.  687, 

them  in  the  exercise  of  a  writ  from  a  (3)  4  E.  &  B.  105, 
temporal  court,  as  a  sort  of  sheriff,  with 
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V.-O.  B.        Mr.  Fry,  Q.C.,  and  Mr.  Freeman,  for  Hurst  :— 

Mr.  Hurst  is  at  liberty  to  claim  any  portion  of  the  fund  he 

In  re      pleases,  short  of  the  whole  ;  at  least  he  is  entitled  to  his  outlay. 
Thakeham 

Sequestra-  No  doubt  the  bishop  is  chief  pastor ;  but  suppose  all  the  pro- 
tion  Moneys.  cee(jg  0f  ^Q  i{Y{ng  are  no£  required,  can  it  be  said  that  the  balance 
belongs  to  this  high  officer  of  the  church,  whose  predecessor  issued 
the  letters  of  request  by  virtue  of  which  Mr.  Trower,  the  rural 
dean,  promoted  the  office  of  judge  against  the  clerk  ?  Is  he  to 
reap  the  benefit  of  having  set  the  Court  in  motion  ?  Bunter  v. 
Cresswell  (1)  was  a  case  of  competition  between  two  sequestrations. 
The  case  of  Morris  v.  Ogden  (2)  does  not  establish  the  right  of  the 
bishop  to  reap  a  private  profit  from  a  sequestration. 

Mr.  Kingdon,  for  the  churchwardens : — 

The  fund  ought  to  be  devoted  to  the  benefit  of  the  parish. 

The  dictum  in  Bunter  v.  Cresswell  was  extrajudicial.  Is  a  bishop 
acting  under  the  Church  Discipline  Act  (3  &  4  Vict.  c.  86)  to  be  a 
judge  in  his  own  cause  ? 

A  sequestrator  is  liable  to  pay  for  the  repairs  of  the  chancel  and 
parsonage  :  Hubbard  v.  Beclcford  (3). 

The  Yice-Chancellor  : — That  was  under  a  sequestration  for 
debt. 

Mr.  Kingdon : — A  fortiori,  would  it  be  so  under  a  sequestration 
for  misconduct.  Dr.  Burn  says  (4),  that  "  by  the  common  law  of 
the  church  the  profits  of  the  vacation  were  to  be  laid  out  for  the 
benefit  of  the  church,  or  reserved  for  the  successor."  The  late 
bishop  himself  earmarked  this  fund  at  the  bankers. 

Mr.  Woodroffe,  for  the  Bishop  of  Chichester. 

Mr.  Alfred  Smith,  for  the  bankers,  asked  for  their  costs. 

Sir  James  Bacon,  V.C. : — 

It  is  you,  the  bankers,  who  have  done  all  the  mischief ;  it  is 
your  misconduct  which  has  occasioned  this  absurd  litigation. 

(1)  14  Q.  B.  825.  (3)  1  Hagg.  Consist.  307,  312. 

(2)  Law  Rep.  4  C.  P.  GST.  (4)  4  Ecc.  Law,  1. 
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The  matter  seems  to  me  very  plain.    About  the  right  of  the  V.-C.  B. 
bishop  there  can  be  no  doubt.    It  is  very  clear,  and  entirely  1871 
covered  by  precedent.    The  principle  is  laid  down  in  the  case  that 

has  been  cited  of  Bunter  v.  Gresswell  (1),  and  a  reason  is  there  Jhakemam 

v  /7  Sequestra- 
given  for  it.    Mr.  Kingdon  says  that  that  was  an  extrajudicial  tion  Moneys. 

decision,  and  that  the  learned  Judge  (Patteson)  who  delivered  the 

judgment  of  the  Court  in  that  case  ought  not  to  have  gone  so  far. 

In  my  opinion,  it  was  quite  right  and  proper,  if  I  may  take  the 

liberty  of  saying  so  in  speaking  of  that  judgment,  that  the  Court 

should  point  out  the  rights  of  creditors  claiming  against  the  rights 

of  the  bishop  under  the  second  sequestration.    The  proceeds  of  the 

second  sequestration  belonged  to  the  bishop  or  chief  pastor  of  the 

church.    How  could  it  be  otherwise  ?    The  reason  is  plain.  The 

effect  of  the  suspension  of  the  clerk  is  to  render  the  living  vacant. 

All  the  duties  of  the  vacant  living  have  to  be  discharged  by  or  at 

the  cost  of  the  bishop.     The  bishop  may  discharge  these  duties  in 

his  own  person  if  he  thinks  fit,  or  he  may  provide  a  substitute. 

Suppose  that  he  discharged  them  in  his  own  person,  could  there  be 

the  slightest  doubt  as  to  his  title  to  the  proceeds  ?    The  bishop, 

and  the  bishop  alone,  is  entitled  to  the  sequestrated  profits  of  the 

living,  subject  only  to  the  duty  which  is  thrown  upon  him  of 

providing  for  the  services  of  the  church. 

The  notion  that  the  churchwardens  of  the  parish  have  some 

claim  upon  the  proceeds  is  one  which  the  Court  cannot  entertain 

for  a  moment.    They  have  no  right  to  claim  at  law,  still  less  are 

they  entitled  in  this  instance  to  set  up  any  agreement  with  the 

late  bishop. 

Mr.  Hursfs  claim  is  the  only  thing  that  remains  to  be  con- 
sidered. To  the  evidence  which  he  has  given  I  cannot  pay  any 
serious  attention.  He  sets  up  an  agreement  with,  the  late  bishop 
that  he  was  to  have  a  portion  of  the  emoluments  of  the  living  on 
certain  terms,  namely,  that  he  was  not  to  appeal  from  the  decree, 
and  not  to  interfere  with  the  sequestrator.  But  the  reported 
case  (2)  shews  that  Mr.  Hurst  did  most  effectually  interfere  with 
the  sequestrator.  Sir  H,  J.  Fust  was  of  opinion  that  an  agreement 
had  been  made  out  whereby  the  relation  of  landlord  and  tenant 
was  established  between  the  sequestrator  and  Mr.  Hurst.  He 
(1)  14  Q.  B.  825.  (2)  1  Rob.  Ecc.  597. 
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V.-O.  B.  said  (1) :  "  The  case  becomes  one  rather  of  non-payment  of  rent 
1871  than  of  receiving  or  keeping  to  himself  strictly  the  profits  of  the 
jn^e      living."    But  this  at  least  is  clear,  that  Mr.  Hurst  resisted  payment 

Seqijestea-  of  tne  Profits  °f  tne  gleDe  to  tne  sequestrators. 
Tim  Moneys.  There  is  another  ground  on  which  I  cannot  give  any  effect  to 
this  alleged  agreement — namely,  that  I  cannot  tell  what  "  portion" 
of  the  surplus  emoluments  is  supposed  under  such  agreement 
to  be  Mr.  Hurst's.  Besides,  Mr.  Hurst  has  for  more  than  twenty 
years  been  in  receipt  of  the  proceeds  of  this  living,  and  has 
during  that  time  made  no  claim ;  and  how  does  he  account  for 
the  delay?  He  says  he  thought  until  lately  that  the  balance 
of  the  emoluments  had  been  devoted  by  the  bishop  to  the  build- 
ing of  a  church  near  Chichester — a  proceeding  which  would  have 
been  a  direct  violation  of  such  an  agreement  as  he  before  alleges 
the  bishop  to  have  made.  And  the  case  thus  made  rests  upon  an 
affidavit  not  filed  till  after  the  late  bishop's  death,  and  when 
there  is  no  possibility  of  an  explanation  of  what  arrangement,  if 
any,  took  place  between  him  and  the  late  bishop.  Then  he 
claims  to  have  an  allowance  made  to  him  in  respect  of  the  £75 
which  he  says  he  paid  to  Mr.  Courtenay.  But  Mr.  Hurst  may 
have  paid  that  sum  to  Mr.  Courtenay  at  the  time  of  his  suspension 
and  yet  have  paid  no  more  than  was  due  to  him  before  the  date 
of  the'sequestration. 

The  only  thing,  then,  remaining  to  be  disposed  of  is  the  question 
of  dilapidations.  In  this  respect  Mr.  Hurst  has  not  for  twenty 
years  made  any  claim.  I  do  not  say  that  he  ever  could  have 
done  so ;  but  if  he  ever  could,  it  is  plain  he  should  have  done  so 
within  a  reasonable  time  after  he  was  restored  to  the  proceeds  of 
the  living,  and,  at  any  rate,  in  the  lifetime  of  the  late  bishop. 

It  is  clear  to  me  that  the  moneys  lately  standing  at  the  bankers 
belonged  to  the  bishop,  and  to  no  one  else ;  and  I  hold  that  the 
representatives  of  the  late  bishop  are  now  entitled  to  the  fund. 

As  for  the  conduct  of  the  bankers  in  paying  the  money  into 
Court,  if  I  could  make  them  pay  the  costs  occasioned  by  their  so 
doing  I  would  do  so.    As  it  is,  I  give  no  costs  to  any  one. 

Mr.  Woodroffe  asked  for  the  costs  of  the  Bishop  of  Chichester* 
(1)  1  Rob.  Ecc.  603. 
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The  Vice-Chancellor: — You  must  Laye  recourse  to  your  V.-C. B. 
"  moral  distringas."    I  give  you  no  costs.  1871 


Solicitor  for  the  Petitioners :  Mr.  Girdlestone.  Thakeham 
Solicitors  for  the  several  [Respondents :  Messrs.  Senior,  Attree,  TIo^QMoN£Yy 
and  Johnson,  agents  for  Mr.  Mant,  Storrington ;  Messrs.  Palmer, 
Palmer,  &  Bull,  agents  for  Mr.  Lear,  Arundel ;  Messrs.  Robinson 
&  Preston. 


In  re  OEIENTAL  COMMEKOIAL  BANK.  v,c.  d. 

1871 

Contract  of  Indemnity — Bills  of  Exchange.  ^_J^ 

July  20. 

Bills  of  exchange  were  accepted  by  the  A.  Company  for  the  accommodation   

of  B.  Company,  upon  an  agreement  that  funds  should  be  provided  by 
B.  Company  to  meet  the  bills  at  maturity.  The  bills  were  discounted,  but 
before  they  arrived  at  maturity  companies  A.  and  B.  had  both  stopped  pay- 
ment, and  the  bills  were  dishonoured.  C,  the  holder  of  the  bills  for  value, 
recovered  the  amount  due  upon  them  by  proofs  against  companies  A.  and  B. 
under  their  respective  windings-up : — 

Held,  that  A.  Company  was  entitled,  under  the  contract  of  indemnity,  to 
stand  as  a  creditor  against  B.  Company  for  the  amount  that  had  been 
recovered  from  them  by  C.  as  holder  of  the  bills. 

Adjourned  SUMMONS  upon  a  claim  by  the  official  liquidator 
of  the  European  Bank  to  stand  as  creditor  against  the  Oriental 
Commercial  Bank  for  a  sum  of  £4402  0s.  9d. 

In  1866  bills  of  exchange  were  drawn  by  correspondents  of  the 
Oriental  Bank  upon  the  European  Bank,  and  accepted  by  the 
European  for  the  accommodation  of  the  Oriental,  upon  the  under- 
standing, as  stated  in  a  letter  from  Pappa,  the  manager  of  the 
Oriental,  that  they  would  furnish  the  European  with  funds  to  meet 
the  bills  at  maturity.  The  bills  (for  £8800)  were  accepted  by  the 
European,  and  handed  to  the  Oriental  as  agents  for  the  drawers, 
who  thereupon  discounted  the  bills  with  the  Agra  Bank.  When 
the  bills  became  due  all  three  banks  had  stopped  payment,  and 
were  in  process  of  liquidation,  and  as  no  funds  had  been  provided 
to  the  European,  the  bills  were  dishonoured.  The  Agra  Bank,  by 
whom  the  bills  were  held  for  value,  proved  as  creditors  against  the 
estate  of  the  European  Bank  for  £8804  Is.  6d.,  the  amount  due 
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V.-C.  B.     upon  the  bills,  including  notarial  charges,  and  had  received  divi- 
1871       clends  upon  their  claim  amounting  to  £4402  0s.  9d.    They  had 
In  re      also  proved  against  the  estate  of  the  Oriental  Bank  and  received 
Commercial  suc^  a  sum  as  wou^  Pay  them  in  full  the  balance  remaining  due 
Bank.      0n  the  bills. 

The  liquidators  of  the  European  Bank  now  sought  to  be  admitted 
to  prove  against  the  Oriental  Bank  for  the  sum  of  £4402  0s.  9d.f 
which  they  had  been  compelled  to  pay  through  the  breach  of  the 
agreement  by  the  Oriental  to  provide  them  with  funds  for  meeting 
the  bills  at  maturity. 

Mr.  Eddis,  Q.C,,  and  Mr.  Graham  Hastings,  for  the  liquidators 
of  the  European  Bank  : — 

The  bills  were  accepted  on  the  understanding  that  before  they 
arrived  at  maturity  a  sum  sufficient  to  meet  them  should  be 
lodged  with  the  acceptors,  and  that  the  relationship  of  debtor  and 
creditor  never  should  exist  between  us  and  the  Oriental.  The 
case,  therefore,  turns  upon  the  special  contract,  and  not  uj)on  the 
ordinary  relationship  of  debtor  and  creditor  :  Prehn  v.  Boyal  Bank 
of  Liverpool  (1)  ;  and  we  are  entitled  to  recover  from  the  Oriental 
the  sum  which  we  have  been  compelled  to  pay  the  Agra  Bank. 
In  In  re  British  and  South  American  Steam  Navigation  Company 
(before  the  Master  of  the  Kolls,  March  7,  1868),  a  claim  of  the 
European  Bank  under  exactly  similar  circumstances  was  admitted 
to  proof  by  the  Master  of  the  Eolls  to  the  extent  of  the  money  paid 
by  the  European. 

[They  also  cited  Loders  Case  (2),  Johnson  v.  Peck  (3),  Brown  v. 
Stoddard  (4),  and  Stephens'  Claim  (5).] 

Mr.  Jackson  (Mr.  Kay,  Q.C,  with  him),  for  the  liquidator  of  the 
Oriental  Commercial  Bank : — 

It  is  sought  to  fix  the  Oriental  with  a  double  liability,  first,  on 
the  bills  to  the  holders ;  and,  secondly,  on  the  contract  with  the 
European ;  but  we  cannot  be  called  upon  to  pay  the  same  debt 
twice  over,  which  would  be  the  result  if  the  European  were  en- 

(1)  Law  Eep.  5  Ex.  92.  (3)  3  Stark.  66. 

(2)  Law  Eep.  6  Eq.  491.  (4)  10  Met.  375. 

(5)  Law  Rep.  3  Ch.  753. 
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titled  to  recover  from  us  without  reference  to  what  we  have  already    V.-C.  B. 

paid  upon  the  bills.    The  European  are  not  entitled,  in  any  case,  1871 

to  more  than  the  dividend  which  has  been  received  by  the  other  i^re 

creditors,  and  we  are  willing  to  admit  them  to  prove  for  the  whole  °BIENTAI' 

&  r  Commercial 

amount  of  the  bills,  on  deducting  what  has  been  already  paid  upon  Bank. 
them  by  us  to  the  holders. 

Sir  James  Bacon,  Y.C. : — 

I  entirely  abide  by  the  decision  of  the  Master  of  the  Bolls  in 
the  case  of  the  British  and  South  American  Steam  Navigation 
Company,  Everything  that  has  been  urged  on  behalf  of  the  Oriental 
Bank  by  Mr.  JacJcson  was,  no  doubt,  pressed  upon  the  Master  of 
the  Kolls  in  that  case.  The  bills  were  accepted  by  the  European 
Bank  upon  the  faith  of  a  contract  with  the  Oriental  that  they 
should  be  provided  with  funds  to  meet  the  bills  at  maturity.  That 
contract  has  been  entirely  broken,  and  the  European  has  had  to 
pay  £4402.  With  the  bills  they  had  nothing  to  do.  They  per- 
formed their  part  by  accepting  them,  and  thereupon  the  Oriental 
Bank  send  the  bills  into  the  world  with  their  indorsement,  get  the 
money,  and  now  assert  that  they  are  not  liable  to  the  European. 
The  contract  of  indemnity  on  which  the  European  now  seek  to 
recover  here  is,  a  special  and  separate  contract,  distinct  from  that 
on  the  bills  which  has  been  satisfied,  the  holder  of  the  bills  having 
got  his  money  where  he  could.  In  this  respect  Prehn  v.  Royal 
Bank  of  Liverpool  (1)  has  direct  bearing.  Damage  has  been  sus- 
tained by  the  European  Bank  on  their  contract  of  indemnity ;  they 
are  entitled  to  prove  for  the  amount  of  that  damage. 

Solicitors:  Messrs.  Uptons,  Johnson ,  Upton,  &  Bucld;  Messrs. 
Argles  &  Raivlins. 

(1)  Law  Rep.  5  Ex.  92. 
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1871  ASSOCIATION. 

^une  Companies  Act,  1862 — Reconstruction — Bights  of  Majority — Arbitration — 

Costs —  Voluntary  Winding-up. 

In  sanctioning  a  scheme  for  the  reconstruction  of  a  company  under  liqui- 
dation, by  a  transfer  of  its  assets  to  a  new  company  to  be  formed  for  the 
purpose,  the  Court  will  have  regard  to  the  wishes  of  a  majority  of  the  share- 
holders and  creditors  deliberately  expressed  upon  full  information  fairly 
afforded  to  them  as  against  the  opposition  of  a  dissentient  minority  ;  and 
although  a  dissentient  shareholder  cannot  be  compelled  to  accept  shares  in 
the  new  company,  or  the  valuation  put  upon  his  interest  by  the  official 
liquidator,  if  he  will  accept  neither  of  these  alternatives  the  price  of  his 
interest  must  be  settled  by  arbitration,  as  provided  by  the  Companies  Act, 
1862,  s.  162. 

Where  no  direct  sum  has  been  tendered  by  the  official  liquidator  as  the 
price  of  such  dissentient  shareholder's  interest,  the  costs  of  the  arbitration 
will  not  be  at  the  risk  of  the  shareholder,  but  will  remain  in  the  discretion 
of  the  Court. 

Sect.  161  of  the  Companies  Act,  1862,  does  not  relate  to  a  purely  voluntary 
winding-up  only,  but  includes  a  voluntary  winding-up  under  supervision  oi 
the  Court. 

XhIS  was  a  motion  on  behalf  of  the  committee,  appointed  in 
June,  1866,  to  represent  the  shareholders  and  creditors  of  the 
Imperial  Mercantile  Credit  Association,  for  the  purpose  of  obtaining 
the  sanction  of  the  Court  to  an  agreement  for  the  reconstruction  of 
the  association  as  the  Imperial  Credit  Company,  Limited,  and  that 
the  same  might  be  ordered  to  be  converted  into  an  actual  agree- 
ment between  the  liquidators  and  the  Imperial  Credit  Company, 
and  that  all  proper  directions  for  carrying  the  same  into  effect 
might  be  given. 

The  Imperial  Mercantile  Credit  Association  was  incorporated  in 
June,  1864,  as  a  finance  company,  with  a  capital  of  £5,000,000, 
divided  into  100,000  shares  of  £50  each,  and  was  engaged  in  a  very 
extensive  business  down  to  its  stoppage  on  the  11th  of  May,  1866. 
On  the  12th  of  May,  1866,  a  winding-up  petition  was  presented. 
Eesolutions  were  subsequently  passed  for  a  voluntary  winding-up,  and 
on  the  26th  of  June,  1866,  an  order  was  made  by  Vice-Chancellor 
Wood  continuing  the  voluntary  winding-up  under  supervision. 

At  the  date  of  its  stoppage  the  liabilities  of  the  association 
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amounted  to  £4,654,443  10s.  Id.,  and  its  assets,  irrespective  of  V.-C.  B. 

the  amounts  uncalled  upon  its  shares,  to  a  nominal  amount  of  1871 

£5,397,946  17s.  3d.  ^e 

At  an  extraordinary  general  meeting  held  on  the  14th  of  June,  ^j^^T^i  ,, 

1866,  five  persons  were  appointed  as  a  committee  of  supervision  Credit 

A-S^OC  I  AT  I U  N 

for  the  purpose  of  advising  with  the  liquidators,  and  with  full   

power  to  act  on  behalf  of  the  shareholders  and  creditors. 

With  the  exception  of  two  sums  of  £95,000  and  £50,000 
borrowed  by  the  committee  from  the  National  Bank  of  Scotland 
and  from  Mr.  Giles  Loder  for  the  purposes  of  the  winding-up,  some 
credit  balances  in  the  books  not  claimed,  and  a  claim  upon  the 
association  not  admitted  (the  whole  not  amounting  to  more  than 
£7000),  the  creditors  of  the  association  had  been  paid  in  full. 
Calls  had  been  made  upon  the  shareholders,  so  that  £27  10s.  had 
been  called  up  on  the  £50  shares.  The  assets  had  also  been 
partially  realised,  but  many  of  the  larger  items  remained  out- 
standing, as  their  immediate  realisation  would  either  have  been 
impossible  or  have  involved  very  large  sacrifices. 

Amongst  such  items  were  securities  of  the  London,  Chatham, 
and  Dover  Railway  Company  for  £776,910  16s.  2d.,  a  claim  against 
the  Italian  Irrigation  Company  amounting  to  £527,020,  and  the 
securities  of  a  Welsh  railway  for  £436,941. 

It  being  considered  that  the  assets  remaining  unrealised  would 
be  better  realised  by  means  of  a  working  concern  than  by  con- 
tinuing the  liquidation,  meetings  had  been  held  at  which  a  plan 
for  the  formation  of  a  new  company,  which  should  take  over  the 
assets  of  the  old  company  remaining  unrealised,  was  approved  by  a 
large  majority  of  the  shareholders.  In  particular,  at  a  meeting 
held  on  the  14th  of  July,  1870,  at  which  141  holders  of  17,384 
shares  were  present,  an  amendment  "  to  continue  the  liquidation 
in  its  present  modified  form,  or  to  realise  the  assets  by  sale  or 
otherwise,"  having  been  rejected,  it  was  resolved : — 

(1.)  That  the  plan  for  the  formation  of  a  new  company  embodied 
in  the  circular  of  the  committee  of  liquidation  of  the  6th  instant 
be,  and  the  same  is  hereby  approved  of,  subject  to  such  modifica- 
tions in  the  details  as  the  committee  may  sanction. 

(2.)  That  it  be  referred  back  to  the  committee  to  take  all 
necessary  and  proper  steps  to  carry  the  plan  into  effect. 
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V.-O.  B.        (3.)  That  the  sum  of  £5000  be  paid  to  the  committee,  accom- 
J871      panied  by  the  best  thanks  of  the  shareholders,  for  their  valuable 
services  during  the  period  of  the  liquidation. 
Imperial  new  coinpany  which  was  called  the  Imperial  Credit  Com- 

Mercantile  .  .  . 

Credit  pant/,  Limited,  had  been  registered  with  a  memorandum  and 
Association, 

"   '  articles  of  association,  which  embodied  certain  articles  of  agree- 

ment under  seal  between  the  committee  of  supervision  of  the  one 
part  and  the  Imperial  Credit  Company,  Limited,  of  the  other  part. 

It  is  unnecessary  to  state  in  detail  the  terms  of  this  agreement, 
under  which  the  new  company  were  to  purchase  the  assets  of  the 
old  company,  further  than  that — 1.  Every  contributory  of  the  old 
company  was  to  be  entitled  for  each  share  in  the  old  company  to 
a  share  in  the  new  company  of  the  nominal  value  of  £10,  on  which 
£7  10s.  was  to  be  taken  as  paid  up  (thus  changing  the  remaining 
liability  of  £22  10s.  on  the  old  shares  into  a  liability  of  £2  10s.  on 
the  new  shares),  and  contributories  accepting  shares  in  the  new 
company  were  to  receive  deferred  liquidation  certificates  transferable 
by  indorsement,  expressing  the  right  of  the  contributories  or  the 
holders  to  receive  from  the  new  company  in  cash  the  proper  pro- 
portions of  the  surplus.  2.  Contributories  of  the  old  company 
who  did  not  accept  shares  in  the  new  were  to  have  the  option  of 
having  the  price  of  their  respective  interests  settled  by  arbitration, 
as  provided  by  sect.  162  of  the  Companies  Act,  1862,  and  the  value 
paid  to  them  within  one  month  after  the  award  of  the  arbitrators, 
with  an  indemnity  by  the  new  company  from  all  liability  as 
contributories  of  the  old  company.  3.  Those  contributories  of  the 
old  company  who  should  not  accept  shares  in  the  new  company  or 
require  an  arbitration  were  to  have  their  respective  proportional 
interests  in  the  assets  of  the  old  company  paid  to  them  in  cash  as 
the  same  should  from  time  to  time  be  realised  by  the  old  company. 
With  respect  to  the  assents  of  the  shareholders,  it  appeared  that  of 
the  100,000  shares  in  the  capital  of  the  Imperial  Mercantile  Credit 
Association  there  were — 

(a)  834  persons  holding  53,729  shares,  on  which  the  calls  made 
had  been  fully  paid  up.  Of  these  834  persons,  590,  representing 
42,894  shares,  had  assented  to  the  scheme. 

(b)  80  persons  holding  4452  shares,  on  which  it  was  expected 
that  the  calls  now  owing  would  ultimately  be  paid  off.    Of  these 
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80,  37  persons,  representing  2531  shares,  had  assented  to  the  V.O.  B 
scheme.  1871 

(c)  The  remaining  41,819  shares  were  formerly  held  by  contri-  jn  re 
butories  who  had  compromised  their  liability,  by  surrendering  their 
shares,  or  had  become  bankrupt,  or  not  paid  the  amounts  due  from 
them,  and  their  shares  were  not  therefore  taken  into  account.  In 
the  result,  out  of  58,181  shares  held  by  914  persons,  assents  had 
been  given  by  627  persons,  representing  45,425  shares ;  and  since 
the  matter  was  brought  before  the  Court  in  February  last,  addi- 
tional assents  had  been  obtained,  raising  the  number  to  695 
persons  holding  50,000  shares. 

The  scheme  was  objected  to  by  Sir  Trevor  Lawrence,  who,  as  the 
executor  of  the  late  Sir  William  Lawrence,  was  the  holder  of  680 
shares  (on  which  £18,700  had  been  paid),  in  which  he  was,  together 
with  his  two  sisters,  beneficially  interested. 

His  objections  were  thus  stated : — 

1.  To  being  compelled  to  become  a  shareholder  in  a  new  finance 
company,  and  to  be  exposed  to  the  risk  of  a  further  call  and  loss 
of  £2  10s.  per  share  on  680  shares. 

2.  That,  according  to  the  memorandum  of  association  of  the  new 
company,  no  restriction  whatever  was  placed  upon  the  company 
embarking  in  new  business ;  and  that  of  the  three  courses  proposed 
by  the  committee :  (a)  to  realise  the  assets  by  sale  and  divide  the 
proceeds,  or  to  divide  the  assets  in  kind ;  (ft)  to  continue  the  liqui- 
dation in  its  present  or  a  modified  form  ;  (c)  to  arrange  for  the 
management  and  realisation  of  the  assets  by  a  working  concern — 
the  last  having  been  recommended  to  the  shareholders,  their 
assent  had  been  obtained  on  the  faith  of  a  statement,  which  did  not 
mention  that  new  business  would  be  undertaken  by  such  working 
concern.  It  was  also  objected  by  Sir  Trevor  Lawrence  that  the  liqui- 
dation of  the  company,  so  far  as  it  would  involve  any  great  expense, 
had  been  already,  to  all  intents  and  purposes,  concluded,  and  that 
the  remaining  assets  might  now  be  realised  at  a  very  small  cost ; 
that  the  amount  already  charged  (and  intended  to  be  increased) 
by  the  liquidators  and  the  solicitors  was  very  heavy,  and  that  the 
effect  of  the  agreement  would  be  to  facilitate  the  admission  of 
large  claims  against  the  company,  while  it  was  doubtful  if  they 
could  or  would  be  maintained  if  the  winding-up  were  conducted 
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V.-C.  B.    and  concluded  in  the  ordinary  way.    Objections  were  also  taken  to 
1871       various  clauses  in  the  articles  of  association  of  the  new  company. 
In  opposition  to  the  application  Mr.  Cannan,  the  liquidator  of  the 

Imperial    Aqra  and  Mastermans  Bank  (which  was  the  subject  of  a  similar 

Mercantile     j  . 

Credit  application  before  Vice-Chancellor  Wood,  in  December,  1866), 
Association.  ^a(j  made  an  affidavit,  stating  his  conviction  that  had  the  old  bank 
remained  in  liquidation,  the  old  assets  would  have  produced  about 
£250,000  more  than  has  been  realised  under  the  operation  of  the 
resuscitated  bank,  and  that  the  shareholders  would  therefore  have 
received  back  nearly  £9  on  account  of  each  share,  instead  of  £4  15s. 
actually  repaid  to  them;  and  that  as  the  bank  shares  were  now 
selling  at  £2  discount,  the  total  loss  shewn  to  have  resulted  from 
the  resuscitation  upon  old  and  new  shares  together  would,  at  the 
present  time,  amount  to  about  £450,000. 

In  order  to  meet  some  of  these  objections,  the  articles  of  associa- 
tion had  been  modified  by  striking  out  and  altering  the  clauses 
complained  of;  and  as  to  the  power  of  embarking  in  new  business, 
the  new  directors  had  given  a  pledge  not  to  embark  in  any  new 
business  whatever  without  the  consent  of  a  meeting  of  shareholders, 
except  such  business  as  might  naturally  come  out  of,  and  be  con- 
nected with,  the  realisation  of  the  existing  assets. 

The  committee  of  supervision,  after  taking  into  consideration 
the  objections  of  Sir  Trevor  Lawrence,  had  put  forward  the  follow- 
ing summary  of  their  reasons  for  retaining  their  opinion  that  re- 
construction would  be  the  best  thing  which  could  be  done  in  the 
interest  of  the  shareholders 

1.  From  the  character  of  the  remaining  assets  they  require 
essentially  time,  perseverance,  attention,  and  judgment  for  their 
development,  and  can  be  far  better  managed  and  realised  by  a 
working  concern  than  under  liquidation. 

2.  It  will  place  the  sole  management  and  control  of  the  affairs 
in  the  hands  of  representatives  chosen  by  the  shareholders,  the  only 
parties  interested  when  the  creditors  are  satisfied. 

3.  The  shareholders  who  choose  to  exchange  their  shares  for 
shares  in  the  new  company  will  get  a  transferable  security  bearing 
a  dividend  out  of  the  income  of  the  assets  in  lieu  of  a  mere  deferred 
interest  in  the  result  of  the  liquidation,  which  in  the  meantime  is 
not  saleable,  whereas  the  new  shares  will  have  a  more  saleable 
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value,  and  those  who  wish  to  realise  their  interests  will  be  able  to    V.-C.  B. 

do  so.  1871 

4.  Those  shareholders  who  do  not  elect  to  join  the  reconstructed      In  re 

company  are  not  obliged  to  do  so ;  they  can  wait  for  the  result  of  *MPERIAL 
*     •  &  *  Mercantile 

the  liquidation  and  get  all  the  benefits  above  mentioned,  under  1  Credit 

ASSOCIATION 

and  2,  without  incurring  any  of  the  supposed  risks  of  joining  the   

new  company. 

The  case  was  originally  brought  on  in  February  last,  but  after  the 
matter  had  been  partially  argued  it  M  as  suggested  by  His  Honour 
that  it  should  stand  over  in  order  that  counsel  might  meet,  and 
try  to  arrange  the  matter.  In  the  result  several  of  Sir  Trevor 
Lawrences  objections  had  been  removed, but  as  some  remained  the 
case  was  again  brought  before  the  Court. 

Mr.  Fry,  Q.C.,  and  Mr.  Westlake,  in  support  of  the  application, 
contended  that  the  Court  would  not  allow  one  single  shareholder 
to  stand  in  the  way  of  the  wishes  of  all  or  a  large  majority  of  his 
fellow-shareholders,  and  negative  an  arrangement  which  had  re- 
ceived the  sanction  of  such  majority  after  full  and  proper  dis- 
closure of  its  nature.  The  Court,  if  satisfied  that  the  interests  of 
the  minority  would  not  be  unduly  prejudiced,  had  ample  juris- 
diction under  the  Companies  Act,  1862,  sects.  95,  131,  133,  138, 
and  161,  to  sanction  a  sale  of  the  assets  of  the  company  in  course 
of  liquidation  to  a  new  company,  in  consideration  of  an  allotment 
of  shares  in  the  new  company :  In  re  Agra  and  Mastermarfs 
Bank  (I);  In  re  Anglo-Romano  Water  Company  (2);  In  re  South 

(1)  1866.  Dec.  18.  the  resuscitation  of  the  Indian  portion 

t,  r      -it-     m       ii     c     -nr  t>      of  the  business  of  the  bank. 

Before  Vice-Cliancellor  Sir  W.  P.        „    ,    _  .    .  T       ^rt/wl  , 
Wood  •-  June,  1866,  the  Agra 

and  Mastermari's  Bank  stopped  pay- 
Jn  re  Agra  akd  Mastermak's  Bask.     ment>    0n  the  22nd  of  June  a  gpedal 

IHIS  was  a  summons  on  behalf  of  resolution  was  passed  for  winding  up 

the  committee  appointed  at  a  meeting  voluntarily.    On  the  23rd  of  June  an 

of  the  shareholders  in  this  bank,  held  order  was  made  for  continuing  the 

on  the  18th  of  October,  1866,  for  the  voluntary  winding-up,  subject  to  the 

purpose  of  obtaining  the  sanction  of  supervision  of  the  Court,  and  Mr.  Can- 

the  Court  to  the  conditional  agreement  nan  was  appointed  official  liquidator, 
dated  the  1st  of  December,  1866,  for        In  Seotember  a  dividend  of  5s.  in 


Vol.  XII. 


(2)  Law  Eep.  5  Ch.  437. 
2  8 


510 


EQUITY  CASES. 


[L.  R. 


V.-C.  B. 
1871 


In  re 
Imperial 
Mercantile 

Credit 
Association. 


Barrule  Slate  Company  (1) ;  In 
Fox's  Case  (2).  The  arrangement 
fair  and  reasonable,  and  the  best 


■re  Irrigation  Company  of  France, 
in  this  case  was  shewn  to  be  very 
mode  of  realising  the  assets  of  the 


the  £1  had  "been  declared.  In  October, 
meetings  were  held  of  the  shareholders 
and  creditors,  at  which  it  was  resolved 
to  resuscitate  the  Indian  business  by- 
forming  a  new  bank,  to  be  called  the 
Agra  Bank,  Limited,  with  a  capital  of 
£1,000,000,  of  which  £400,000  was  to 
be  raised  in  40,000  shares  of  £10  each, 
while  the  remaining  £600,000  was 
derived  from  the  surplus  assets  (esti- 
mated at  that  amount)  of  the  Agra  and 
Masterman's  Bank,  which  were  to  be 
handed  over  as  the  basis  of  the  arrange- 
ment. The  creditors  were  to  be  paid 
by  four  instalments,  at  the  first  of 
which,  in  January,  1867,  a  dividend  of 
5s.  in  the  £1  was  to  be  paid  to  them  in 
cash,  while  the  other  three  instalments, 
extending  down  to  October,  1868,  were 
to  be  secured  by  promissory  notes  of 
the  Agra  Bank,  with  interest  from 
the  stoppage  in  June,  1866. 

A  prospectus  of  the  new  bank  had 
been  issued,  and  considerably  more 
than  the  40,000  shares  had  been  sub- 
scribed for  by  bond  fide  applicants. 
On  the  1st  of  December,  1S66,  an 
agreement  embodying  the  terms  of  the 
proposed  arrangement  received  the 
assent  of  a  large  majority  of  the  share- 
holders and  creditors.  None  of  the 
shareholders  had  expressed  their  dis- 
sent to  the  proposed  arrangement,  and 
689  out  of  1256  (41,936  shares  out  of 
60,000)  had  assented  ;  no  reply  having 
been  received  from  the  remaining  5671, 
who  held  18,000  shares.  Of  the  cre- 
ditors, 3816,  whose  debts  amounted  to 
£4,435,987,  had  assented  ;  1525  in  the 
United  Kingdom  had  sent  no  reply, 
while  eleven,  whose  debts  amounted  to 


£144,000,  dissented.  There  were  5914 
creditors  in  India,  Australia,  and 
China,  with  debts  of  £1,876,250,  from 
whom  no  reply  had  yet  been  received ; 
but  telegrams  had  lately  arrived  an- 
nouncing that  at  meetings  held  at  Cal- 
cutta, Madras,  Bombay,  Kurrachee, 
Lahore,  and  Agra,  the  proposed  scheme 
for  the  resuscitation  of  the  bank  had 
been  cordially  accepted. 

The  official  liquidator  was  prepared 
to  pay  a  larger  dividend  in  January 
next  than  was  promised  under  the  pro- 
posed arrangement. 

Objections  were  raised  by  the  opposing 
credtiors  that  the  Court  had  no  power, 
under  the  Companies  Act,  1862,  to 
sanction  a  sale  of  the  assets  of  a  com- 
pany under  liquidation  for  deferred 
payments  secured  merely  by  the  pro- 
missory notes  of  the  new  company. 

Sir  Boundell  Palmer,  Q.C.,  Mr.  H. 
W.  Cole,  Q.C.,  and  Mr.  Westlake,  for 
the  committee  of  shareholders,  in  sup- 
port of  the  application. 

Mr.  James,  Q.C.,  Mr.  Ferrers,  and 
Mr.  Langwortliy,  on  behalf  of  creditors 
for  £20,000  and  £26,000,  supported  the 
proposed  arrangement. 

Mr.  Bruce,  Q.C.,  and  Mr.  A.  O. 
Marten,  for  the  creditors'  representa- 
tive, subject  to  certain  alterations,  did 
not  oppose. 

Mr.  Oiffard,  Q.C.,  Mr.  Bedwell,  Mr. 
Bevir,  and  Mr.  G.  O.  Edwards,  on 
behalf  of  creditors  for  £111,000,  £2198, 
and  £110,  opposed  the  application. 

Mr.  Roxburgh,  Q.C.,  and  Mr.  Foolcs, 


(1)  Law  Rep.  8  Eq.  688. 


(2)  Law  Rep.  6  Ch.  176. 
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company,  and  had  been  adopted 
meetings  after  full,  honest,  and 
all  particulars. 


by  the  shareholders  at  successive  V.-C.  B. 
complete  disclosures  to  them  of  1871 


for  Mr.  Cannan,  the  official  liquidator, 
having  regard  to  the  interests  of  the 
567  shareholders  who  had  made  no 
sign,  and  had  not  been  as  yet  repre- 
sented in  the  discussion,  opposed  the 
application. 

Sir  W.  P.  Wood,  V.C.,  in  the  course 
of  his  judgment,  after  stating  that  it 
appeared  to  him  that  he  ought  to  sanc- 
tion the  proposed  arrangement,  made 
the  following  observations  : — 

Having  arrived  at  this  view  of  the 
shareholders  with  regard  to  the  ar- 
rangement, and  finding  this  very  large 
preponderance  in  its  favour,  and  this 
very  small  number  of  dissentient  cre- 
ditors, there  is  another  duty,  which  is 
this  :  The  Legislature  has  not  handed 
over  any  of  these  companies  to  majorities 
bound  hand  and  foot,  certainly  not  to 
bare  majorities.  It  has  not  handed  them 
over  even  to  very  large  majorities,  who 
would  be  sufficient  if  the  matter  were 
out  of  Court  (say  two-thirds)  :  it  has 
not  handed  them  over  in  that  way  even 
when  the  matter  comes  under  the 
supervision  of  the  Court.  I  apprehend 
the  great  advantage  of  having  a  volun- 
tary winding-up  under  the  supervision 
of  the  Court  is  this,  so  far  as  it  has 
been  an  advantage  at  all,  that  there 
should  be  such  control  as  that  all 
persons  are  sure  of  having  a  fair  hear- 
ing in  Court  of  all  the  objections  they 
may  make,  and  having  it  more  clearly- 
considered  than  it  can  be  in  a  crowded 
meeting  of  creditors,  where  they  may 
not  for  a  variety  of  reasons  have  the 
same  opportunity  of  expressing  their 
views  as  they  have  when  they  can  be 
heard  by  counsel  in  Court,  with  due  deli- 
beration when  every  possible  argument 
which  has  been  considered  fit  by  their 

2 


In  re 
Imperial 

advisers  can  be  urged  upon  the  Court.  Mercantile 
If  the  Court  could  see  its  way  clearly  Association. 

and  plainly  to  this  result,  that  the  ■  

body  of  the  creditors,  however  small, 
were  right  in  all  their  anticipations  and 
conjectures,  and  the  other  body  were 
wrong — for  all  these  must  be  affairs  of 
conjecture — then  the  Court  would  be 
bound  to  give  effect  to  that  conclusion. 
But  at  the  same  time  it  would  be  a  very 
rash  step  on  the  part  of  the  Court,  as  a 
matter  of  opinion — where  it  is  but  opinion 
against  opinion,  conjecture  against  con- 
jecture, or  speculation  against  specula- 
tion— to  attempt  to  form  an  individual 
opinion  as  to  what  is  thought  right  or 
wrong  against  the  views  of  the  very 
large  body  of  those  who  are  capable  of 
judging  and  acting  for  themselves,  and 
have  formed  a  very  decided  opinion. 
In  truth,  the  function  of  the  Court  seems 
reduced  to  seeing  that  everything  has 
been  fairly  done  and  put  before  the 
creditors  and  shareholders,  and  that 
they  have  been  informed  of  all  that 
they  ought  to  be  informed  of — that 
a  decision  has  not  been  snatched  by 
surprise,  that  there  has  been  nothing 
which  would  induce  the  Court  to  say 
there  has  been  either  a  surprise  or  fraud 
upon  the  persons  sought  to  be  affected 
by  it,  or  that  it  is  a  case  in  which  there 
ought  to  be  a  fresh  investigation  after 
the  facts  are  known. 

Then,  again,  I  have  been  relieved  very 
greatly  by  sect.  161,  which  tells  people 
that  when  their  company  is  being  wound 
up  voluntarily  they  may  call  a  meeting 
together,  and  contemplates  this  very 
thing  being  done.  Sect.  161  says  that  it 
may  be  very  desirable  to  sell  to  a  com- 
pany and  take  shares  in  payment ;  and 
seeing  that  there  might  be  some  diffi- 
culty about  that,  says  that  any  dis- 
JS2  2 
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V.-O.  B.       Mr.  Higgins,  for  Sir  Trevor  Lawrence : — ■ 

[The  Vice-Chancellor  : — Two  of  the  propositions  which  are 
In  re      made  to  you  cannot,  of  course,  be  forced  upon  you.   But  you  must 
MimcAN^iLE  satisfy  me  that  the  third,  offering  you  a  reference  to  arbitration 

Assign.  Under  Sects*  161  and  162>  Cannot  be'l 

"™  Sect.  161  cannot  be  binding  upon  Sir  T.  Lawrence,  as  in  ex- 

press terms  it  is  only  applicable  to  the  case  of  a  company  being 
wound  up  altogether  voluntarily,  where  the  voluntary  winding-up 


sentients  may  come  forward  within 
seven  days  after  the  meeting,  and  state 
their  dissent  which  they  did  not  state 
at  the  meeting.  If  they  have  not  voted 
at  the  meeting  for  the  measure,  there- 
upon they  will  be  entitled  to  be  paid, 
not  in  full,  but  to  have  a  valuation 
made  of  their  interest  in  the  concern  ; 
and  then  sect.  162  provides  for  an  arbi- 
tration like  the  Companies  Clauses  Act 
in  cases  of  difference,  so  that  the  Legis- 
lature does  contemplate  the  natural 
and  obvious  way  of  disposing  of  these 
bankrupt  concerns  by  taking  shares  in 
another  company,  as  a  very  beneficial 
mode  of  doing  it.  It  appears  to  me 
that  under  sect.  95  I  have  ample  power, 
because  it  says  the  official  liquidator 
shall  have  power  to  do  the  following 
things  : — [His  Honour  referred  to  the 
section.] 

The  official  liquidator  can  sell  the 
personal,  heritable,  and  moveable  pro- 
perty, objects  and  things,  by  public 
auction  or  private  contract,  with  power 
to  transfer  the  whole  thereof  to  any 
person  or  company.  I  quite  agree  that 
transfer  means  after  a  sale.  There 
must  be  a  sale  first.  It  is  a  sale  to 
this  company  of  all  its  outstanding 
assets  in  consideration  of  which  they 
give  their  promissory  notes  for  the  pay- 
ment of  the  amount  of  the  whole  debts, 
and  give  shares  in  their  own  concern 
paid  up  to  a  certain  extent.  The  share- 
holders get  the  double  benefit  of  the  pay- 


ment of  the  debts  if  this  company  is 
able  to  pay.  Of  course,  like  everything 
else,  it  must  be  speculation,  but  they  get 
the  benefit  of  having  shares  as  regards 
any  portion  of  the  surplus.  When  it  is 
said  that  this  company  will  not  be  able 
to  pay,  how  could  any  sale  be  ever  made 
of  everything  ?  I  agree  with  the  remark 
made  in  argument  that  you  could  never 
sell,  and  be  paid  for,  a  large  concern  like 
this  if  it  was  expected  that  the  whole 
consideration  should  be  paid  down  in 
cash.  The  Legislature  foresaw  that  it 
could  not  be  so,  and  accordingly  it 
introduced  sect.  161  with,  reference  to 
concerns  winding  up  out  of  Court. 
Surely  it  was  not  intended,  when  the 
matter  was  before  the  Court,  that  the 
Court  should  have  less  power ;  on  the 
contrary,  it  appears  to  me,  by  my  read- 
ing of  the  statute,  that  the  Court  has 
more  power,  inasmuch  as  when  they  are 
doing  things  out  of  Court  they  are 
obliged  to  have  a  definite  number  and 
other  arrangements  of  that  kind.  It 
appears  to  me  the  proposal  is  clearly 
in  pursuance  of  the  Act,  and,  that 
question  of  the  absent  members  being 
disposed  of,  I  think  the  Court  is  fully 
competent,  when  it  has  before  it  the 
evidence  of  such  a  general  desire  on 
the  part  of  all  persons  interested,  and 
is  entitled  to  act  upon  that  desire  so 
expressed,  provided  it  is  clearly  of 
opinion  that  the  consent  has  been  fairly 
and  properly  acquired. 
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has  been  properly  conducted  and  regularly  concluded,  with  due    V.-O.  B. 
information  to  the  contributors  of  every  step  taken,  and  full  1871 
means  of  knowing  their  position.     Sect.  161  must  be  taken  in      jn  re 
connection  with  sect.  136,  and  it  supposes  that  everybody  knows  ^^akTtilb 
his  position  in  the  winding-up — what  the  debts  are  and  what  are  Cbedit 

the  assets,  and  what  are  the  liabilities.    We  object  to  the  third   

alternative,  of  being  driven  to  arbitration,  until  a  complete  state- 
ment of  the  financial  position  of  the  company  has  been  produced. 
That  has  not  been  done.  We  have  not  had  that  full  and  sufficient 
information  with  which  alone  we  could  properly  go  before  an 
arbitrator.  We  object  to  being  bound  by  the  mere  informal 
statement  of  the  liquidator  without  seeing  the  accounts,  which 
have  not  been  produced ;  and  in  particular,  we  object  to  the  very 
large  amounts  proposed  to  be  paid  for  compensation  being  allowed 
at  the  expense  of  the  liquidation.  And  we  now  move,  according 
to  notice  of  motion,  that  the  liquidators  bring  in  their  accounts, 
and  that  they  be  properly  taken  in  Chambers,  in  order  that  we 
may  know  what  is  our  position  in  this  company  before  we  are 
called  upon  to  elect  or  to  do  anything  in  connection  with  this 
scheme  of  reconstruction. 

[He  referred  to  the  Companies  Act,  1868  (31  &  32  Vict.  c.  68), 
s.  4 ;  and  upon  the  question  of  the  liquidators  remuneration  cited 
Cannans  Claim  (1).] 

[In  the  course  of  the  argument  the  Vice-Chancellor  said  that 
Sir  Trevor  Lawrence  should  not  go  to  the  arbitration  blindfold, 
and  that  he  should  have  all  proper  materials  necessary  for  making 
his  claim  and  conducting  his  reference,  and  be  furnished  with  all 
the  information  he  was  entitled  to  have  if  he  went  to  arbitration.] 

Mr.  Kay,  Q.C.,  appeared  on  behalf  of  the  liquidators,  but  took 
no  part  in  the  argument. 

Sir  James  Bacon,  Y.C. : — 

It  seems  to  me  that  the  Act  of  Parliament  is  quite  clear  and 
plain.  It  is  true  that  the  Act  of  Parliament  in  the  clause  that 
has  been  referred  to  (sect.  161)  speaks  only  of  winding  up  volun- 
tarily; but  a  voluntary  winding-up  under  the  supervision  of  the 

(1)  Law  Rep.  7  Eq.  102, 
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V.-O.B.     Court  is  not  the  less  a  voluntary  winding-up.    I  cannot  read  this 
1871       161st  section  as  enacting  that  it  only  relates  to  winding  up  volun- 
"xnre      tarily  where  the  supervision  of  the  Court  has  not  been  invoked  ; 
MeeoTntile  an(^  ^    rea(^  ^  *n  ^e  wa^  ^  ProPose>  then  it  is  the  plainest  thing 

Credit  possible,  because  the  evidence  establishes  that  the  shareholders, 
.Association* 

  '  who  must  be  supposed  in  common  sense  and  reason  to  have  regard 

to  their  own  interests,  have  come  to  a  resolution  for  carrying  on 
the  business  of  the  new  company  in  the  manner  that  has  been 
mentioned.  Then  the  Act  of  Parliament  provides  this,  and  this 
proviso  overrides  the  sanction  which  the  Court  is  to  give  to  the 
new  arrangement — "  That  if  any  member  of  the  company  being 
wound  up,  who  has  not  voted  in  favour  of  the  special  resolution 
passed  by  the  company  of  which  he  is  a  member  at  either  of  the 
meetings  held  for  passing  the  same,  expresses  his  dissent  from  any 
such  special  resolution,  in  writing  addressed  to  the  liquidators,  or 
one  of  them,  and  left  at  the  registered  office  of  the  company  not 
later  than  seven  days  after  the  date  of  the  meeting  at  which  such 
special  resolution  was  passed,  such  dissentient  member  may  require 
the  liquidators  to  do  one  of  the  following  things,  as  the  liquidators 
may  prefer,  that  is  to  say :  either  to  abstain  from  carrying  such 
resolution  into  effect,  or  to  purchase  the  interest  held  by  such 
dissentient  member  at  a  price  to  be  determined  in  manner  herein- 
after mentioned."  The  liquidators  have  availed  themselves  of  the 
power  which  is  conferred  upon  them,  not  for  their  own  benefit,  but 
for  the  benefit  of  the  whole  society,  and  they  do  not  abstain  from 
carrying  the  resolution  into  effect,  and  they  desire  to  purchase  the 
interest  of  the  one  dissentient  shareholder.  Can  anything  be 
plainer  ?  The  149th  section  directs  that  in  all  matters  relating  to 
the  winding-up  under  supervision,  as  this  unquestionably  is,  regard 
is  to  be  had  to  the  wishes  of  the  creditors  and  contributories  at 
\     the  meeting. 

The  Agra  and  Mastermans  Bank  case  seems  to  me  entirely  to 
cover  all  that  there  is  of  principle  in  this  case,  and  to  make  it  the 
duty  of  the  Court  to  give  effect  to  the  resolution  of  the  majority 
of  the  creditors  (although  "  majority  "  is  a  word  not  found  in  the 
Act  of  Parliament),  and  the  wishes  of  the  creditors,  so  plainly 
expressed  as  they  are  here ;  and  at  the  same  time  to  see  that  so 
much  justice  is  done  to  the  dissentient  shareholder  as  the  Act  of 
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Parliament  says  shall  be  the  amount  of  his  right  and  interest.    I    V.-C.  B. 

have  no  power  to  compel  the  dissentient  shareholder  to  accept  1871 

anything  but  that  which  the  Act  of  Parliament  prescribes.  I 

think,  since  he  dissents  from  the  resolution  which  has  been  passed,  I5IPERIAL 

r         '  Mercantile 

and  declines  to  accept  either  of  the  other  alternatives  offered  to  Credit 
him,  that  he  is  bound  by  the  Act  of  Parliament ;  and  if  the  liqui- 
dator refuses  to  forbear  carrying  the  resolution  into  effect,  all 
that  remains  to  be  done  is  to  ascertain  the  price  that  ought  to  be 
paid  to  the  dissentient  shareholder. 

For  the  purpose  of  ascertaining  that  price,  I  am  disposed  to  give 
the  dissentient  shareholder  every  facility  he  can  require — all  the 
information  that  he  can  require;  and  no  sum  having  been  at 
present  tendered  or  offered  to  him  as  the  price  which  the  liqui- 
dator fixes  as  the  value  of  his  shares,  I  do  not  think  the  case 
is  open  to  any  of  the  danger  of  making  it  out  at  his  peril,  if  he 
goes  on  with  the  arbitration  ;  but  that  whatever  costs  may  be 
incurred  in  the  arbitration  must  be  subject  to  the  future  decision 
of  the  Court.  The  demand  that  the  accounts  shall  be  brought  in 
and  passed,  in  my  opinion,  is  one  which  I  am  not  at  liberty  to 
accede  to.  It  is  covered  by  the  resolution  which  has  been  passed 
by  the  great  majority  of  the  shareholders,  and  that  must  be  taken 
as  a  fact  accomplished — a  thing  done — a  thing  which  the  dis- 
sentient shareholder  cannot  undo  or  inquire  into  ;  and  everything 
that  has  taken  place  there  may  be  useful  to  him  in  estimating  the 
amount  of  the  price  which  he  is  entitled  to  receive.  Sir  Trevor 
Lawrence  will  have  his  costs  of  appearance  upon  the  summons, 
but  no  costs  of  his  motion. 


Solicitors :  Messrs.  Ashurst,  Morris,  &  Co. ;  Messrs.  Tatham, 
Curling,  Walls,  &  Pym. 
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v.-C.  b.     In  re  DURHAM  COUNTY  PERMANENT  INVESTMENT, 
1871  LAND,  AND  BUILDING  SOCIETY. 

July  28,  DAVIS'  CASE. 

WILSON'S  CASE. 

Benefit  Building  Society — Borrowing  Powers — Unauthorized  Application  of 
Funds — Mortgage  by  Deposit. 

1.  The  objects  of  a  building  society  on  the  permanent  principle,  as  stated 
in  its  certified  rules,  were  to  raise  a  fund  for  the  purpose  of  enabling  its 
members  to  purchase  freehold  land  or  other  real  or  leasehold  estate  ;  to  erect 
suitable  cottages  and  other  buildings  thereon ;  to  provide  the  means  for  the 
profitable  investment  of  small  savings ;  and  in  cases  of  accidental  death  to 
relieve  the  widows  and  families  of  deceased  shareholders  by  adding  the 
interest  and  estimated  profits  of  the  current  year  on  the  withdrawal  of  their 
shares  at  the  time  of  death. 

The  rules  contained  no  borrowing  power,  but  in  August,  1867,  an  alter- 
ation in  the  rules,  giving  the  directors  u  power  from  time  to  time  to  borrow 
for  the  purposes  of  the  society  such  sums  and  at  such  rates  of  interest  and 
under  such  terms  and  conditions  as  they  might  think  proper  and  expedient," 
was  certified  by  the  barrister : — 

Held,  that  the  borrowing  power  conferred  by  this  altered  rule  was  strictly 
limited  to  the  purposes  of  the  society  as  stated  in  the  1st  rule,  and  that  per- 
sons who  had  lent  money  to  the  directors,  which  was  employed  in  a  loan  to 
another  society,  could  not  enforce  their  claim  under  the  winding  up  of  the 
society. 

2.  A  loan  to  a  building  society  was  secured  by  the  promissory  note  of  the 
trustees,  and  by  a  deposit  of  the  mortgage  deeds  executed  by  members  of  the 
society : — 

Held  (without  deciding  upon  the  right  of  the  lender  to  enforce  his  security 
against  the  society),  that  the  official  liquidator  was  not  entitled,  without 
payment  of  the  money  advanced,  to  deprive  the  lender  of  his  securities. 


DAVIS'  CASE. 

TlIIS  was  an  application  under  the  winding-up  of  the  Durham 
County  Permanent  Investment,  Land,  and  Building  Society  on  behalf 
of  Joseph  Davis,  that  his  claim,  for  £100  deposited  with  the  society, 
might  be  allowed,  and  payment  made  by  the  official  liquidator. 

The  society  was  inrolled  and  certified  in  May  1862,  as  a  build- 
ing society  on  the  permanent  principle,  the  objects,  as  stated  in 
the  1st  of  the  rules,  being  to  raise  a  fund  for  the  purpose  of 
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eDabling  its  members  to  purchase  freehold  land  or  other  real  or     V.-C.  B. 
leasehold  estate;  to  erect  suitable  cottages,  dwelling-houses,  and  1871 
other  buildings  thereon ;  to  provide  the  means  for  the  profitable  dayis'  Case. 
investment  of  small  savings ;  and  in  cases  of  accidental  death  to 
relieve  the  widows  and  families  of  deceased  shareholders  by  add- 
ing the  interest  and  estimated  profits  of  the  current  year  on  the 
withdrawal  of  their  shares  at  the  time  of  death.    It  was  provided 
(Rule  28)  that  it  should  be  lawful  for  the  trustees,  at  the  request 
of  the  board  of  directors,  and  they  were  thereby  authorized,  from 
time  to  time  to  lay  out,  invest,  or  dispose  of  any  or  all  of  such  sums 
of  money  not  required  for  immediate  use,  in  accordance  with 
10  Geo.  4,  c.  56,  s.  13,  in  the  proper  names  of  such  trustees,  and 
from  time  to  time  to  alter  and  transfer  the  same  as  might  be  most 
expedient. 

Rule  29.  "  Whenever  the  money  in  hand  shall  be  deemed  by  the 
board  sufficient  for  the  purpose,  it  shall  be  employed  in  advancing 
on  mortgage  security  to  the  members,  according  to  the  amount  of 
the  shares  held  by  them,  and  the  board  shall  regulate  the  mode 
and  manner  for  making  the  same,  and  all  moneys  not  so  employed 
shall  be  invested  by  the  trustees  in  such  lawful  manner  as  the 
board  shall  direct.  The  board  shall  also  have  power  to  make 
special  arrangements  for  advancing  any  amount  upon  mortgage 
security  to  be  repaid  by  such  instalments  as  may  be  agreed  upon, 
notwithstanding  the  provisions  herein  contained." 

The  original  rules  contained  no  power  whatsoever  to  the  direc- 
tors to  borrow  money  for  any  purpose.  The  amended  rules,  certi- 
fied on  the  12th  of  June,  1863,  also  contained  no  such  power;  but 
at  a  special  general  meeting  of  the  society,  held  on  the  15th 
of  August,  1867,  certain  additions  to  the  rules  were  considered 
and  resolved  upon,  including  the  following : — "  The  directors 
shall  have  power  from  time  to  time  to  borrow  for  the  purposes 
of  the  society  such  sums,  and  at  such  rates  of  interest  and  under 
such  terms  and  conditions,  as  they  may  think  proper  and  ex- 
pedient." 

These  alterations  were  certified  as  being  in  conformity  to  law, 
and  within  the  provisions  of  6  &  7  Will.  4,  c.  32,  by  the  certifying 
barrister. 

On  the  29th  of  January,  1868,  Davis  (and  others)  deposited  with 
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Y.-O.  B.     the  society  the  sum  of  £200,  and  received  a  receipt  or  deposit-note 
1871       signed  by  the  general  manager  in  the  following  form : — 
Davis'  Case.  "  Durham  County  Investment,  &c,  Society. 

"  Sunderland,  29th  January,  1868. 
"  Eeceived  from  Mr.  Joseph  Davis  the  sum  of  two  hundred 
pounds  as  a  loan  to  the  above  society,  to  bear  interest  at  the  rate 
of  5  per  cent,  per  annum,  but  payable  half-yearly,  viz.,  in  May  and 
November. 

"  For  the  Trustees, 

"  Samuel  Woodhouse,  General  Manager." 

On  the  1st  of  February,  1870,  Davis  drew  out  £100  of  the  £200 
deposited  by  him  with  the  society,  and  the  receipt  of  this  money 
was  entered  upon  the  deposit-note. 

It  appeared  that  the  money  thus  borrowed  upon  deposit  had  been 
employed  by  the  directors  in  the  purchase  of  an  estate  at  Middles- 
horough,  and  in  loan  transactions  with  the  Queen  Building  Society, 
which  had  resulted  in  a  heavy  loss. 

On  the  6th  of  October,  1870,  an  order  was  made  for  winding  up 
the  society. 

At  the  time  of  the  commencement  of  the  winding-up  £15,000 
was  due  in  respect  of  moneys  deposited  with  the  society,  and 
£10,800  to  the  bankers  of  the  society  and  others,  for  moneys 
advanced  to,  or  taken  up  at  interest  by,  the  society.  The  amount 
of  subscriptions  on  the  unadvanced  shares  was  £21,148. 

Mr.  Davis  claim  had  been  selected  as  a  representative  case  for 
the  purpose  of  determining  the  question  whether  the  society  had 
or  had  not  power  to  borrow  money. 

Mr.  Eddis,  Q.C.,  in  support  of  Davis'  claim : — 

First :  The  alteration  in  the  rules  of  the  society,  giving  borrow- 
ing powers  after  receiving  the  barrister's  certificate,  is  valid  and 
binding ;  and  the  regularity  of  the  manner  in  which  such  altera- 
tion was  made  cannot  be  questioned  for  want  of  formalities: 
Dewhurst  v.  Glarkson  (1). 

Secondly:  Assuming  the  validity  of  the  alteration  modo  et  forma, 
the  rule,  as  altered,  is  not  ultra  vires.    A  borrowing  power  in  the 

(1)  3  E.  &  B.  194. 
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trustees  of  a  building  society  is  not  illegal  under  6  &  7  Will.  4,     V.-C.  B. 
c.  32,  provided  it  is  not  unlimited  in  extent :  Laing  v.  Beed  (1).  1871 
All  that  was  decided  in  the  National  Permanent  Benefit  Building  Davis'  Case. 
Society,  Williamson's  Case  (2),  and  in  the  Victoria,  &c,  Society,  H.UVs 
Case  (3),  was,  that  a  rule  which  authorized  borrowing  to  an  un- 
limited extent  was  illegal.    So  it  is  not  illegal  for  a  building 
society  to  invest  their  moneys  in  the  purchase  of  freeholds :  Mul- 
lock v.  Jenkins  (4) ;  Grimes  v.  Harrison  (5).    The  society  cannot 
approbate  and  reprobate.    The  claimant  was  induced  to  deal  with 
the  society  on  the  faith  of  the  rule  as  altered,  and  on  the  footing 
that  the  borrowing  was  perfectly  legal ;  and  as  the  society  has  had 
the  benefit  of  the  money  lent,  the  claim  against  the  assets  must 
be  allowed  :  In  re  Cork  and  Youghal  Baihvay  Company  (6) ;  In  re 
German  Mining  Company  (7). 

Mr.  Fry,  Q.C.,  and  Mr.  Higgins,  for  the  official  liquidator,  were 
not  called  on. 

Sir  James  Bacon,  Y.C. : — 

The  certifying  barrister  had  nothing  to  do  but  to  see  whether 
there  was  any  provision  in  the  rules  which  offended  against  the 
law  general,  and  then  to  see  whether  the  requisitions  of  the  Act  of 
Parliament  had  been  complied  with.  He  found  both,  and  his 
certificate  is,  to  a  certain  extent,  perfect  and  effectual ;  but  it  has 
no  effect  upon  the  question  argued,  viz.,  whether  the  powers  which 
the  directors  thought  they  possessed  under  the  rules  enabled  them 
to  effect  such  a  borrowing  as  they  are  now  stated  to  have  done ; 
and  this  depends  upon  the  constitution  of  the  society.  The  rules 
of  the  society  express  very  distinctly  what  the  purposes  of  the 
society  are.  I  use  that  expression,  because  the  purposes  of  the 
society  are  those  things  to  which  alone  the  borrowing  power, 
whatever  it  is,  can  be  applied: — [His  Honour,  after  stating  the 
objects  of  the  society,  as  declared  by  the  1st  rule,  continued : — ] 
What  power  is  there  to  sell  or  lend,  or  what  purpose  of  the  rules 
can  be  said  to  be  comprehended  within  the  lending  the  £8000  to 

(1)  Law  Eep.  5  Ch.  4.  (4)  14  Beav.  628. 

(2)  Ibid.  5  Ch.  309.  (5)  26  Beav.  435. 

(3)  Ibid.  9  Eq.  605.  (6)  Law  Eep.  4  Ch.  748. 

(7)  4  D.  M.  &  G.  19. 
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V.-C.  B.  the  Queen  Society  or  buying  the  Middlesborough  estate?  Such 
1871  transactions  are  not  within  the  scope  of  the  constitution  of  the 
Davis'  Case,  society.  They  might  as  well  have  betted  upon  the  horses  running 
at  Goodwood,  or  done  anything  else  that  came  into  their  heads. 
When  you  read  the  altered  rules,  assuming  for  the  moment  that 
they  were  validly  passed,  and  free  from  technical  objection,  they 
authorize  the  directors  from  time  to  time  to  borrow,  for  the  pur- 
poses of  the  society,  such  sums,  and  at  such  rate  of  interest,  and 
under  such  terms  and  conditions,  as  they  might  think  proper  and 
expedient. 

It  is  not  because  they  have  kept  within  the  terms  of  that  rule, 
giving  it  the  utmost  signification  that  can  be  contended  for  in 
fairness — it  is  not  because  they  have  acted  within  that  rule  that 
any  complaint  is  made,  but  because  they  have  wholly  transgressed, 
and  gone  beyond  the  rule,  and  done  something  clearly  contrary  to 
that  law.  On  no  ground  can  it  be  said,  as  I  conceive,  for  any 
rational  purpose,  that  the  directors,  with  such  powers  as  are  con- 
ferred upon  them  by  these  rules  and  regulations,  had  any  right  to 
borrow  any  sum  of  money  which  was  not  for  the  purpose  of  ena- 
bling the  members  of  this  society  to  purchase  freehold  land  or 
other  leasehold  estate,  or  to  erect  suitable  cottages  or  other  build- 
ings thereon,  or  the  like.  The  purchase  of  the  Middlesborough 
estate  was  not  for  the  purpose  of  enabling  the  members  of  the 
society  to  build  anything.  The  rules  are  very  plain — to  enable 
the  members  of  the  society,  by  the  combined  effect  of  their  savings 
and  what  they  obtain  from  the  society,  to  do  that  which  they  might 
not  possess  capital  enough  to  do  for  themselves,  viz.,  to  purchase 
freehold  land  to  erect  houses  on  for  themselves,  and  for  other 
useful  purposes.  The  borrowing  in  this  case  seems  a  totally  un- 
authorized act,  and  a  transaction  wholly  illegal  between  borrower 
and  lender. 

The  second  point,  which  has  some  plausibility,  was  that,  inas- 
much as  this  amount,  improperly  borrowed  and  improperly 
invested,  has  been  laid  out  in  the  purchase  of  land,  the  man  who 
has  lent  his  money  has  a  right  to  follow  it.  There  may  be  such 
a  principle,  but  it  would  require  very  distinct  evidence  on  the  part 
of  the  person  so  claiming  to  prove  that  his  £100  went  into  the 
purchase  of  any  land.  No  such  principle  is  applicable  to  this  case. 
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The  German  Mining  Company's  case  (1)  and  the  Cork  and  Youghal    V.-C.  B. 
Railway  Company  (2)  were  referred  to,  but  they  do  not  touch  this  1871 
case  in  the  slightest  degree.   The  principle  upon  which  those  cases  Davis'  Case. 
were  decided  was  that  the  company,  being  under  an  obligation  to  Wilson's 
pay  debts  for  which  they  might  have  been  sued,  had  procured  Case« 
money  which  was  applied  in  discharging  those  debts.    But  in  this 
case  the  directors  were  under  no  obligation  to  enter  into  the  trans- 
action.   They  were  under  no  liability.    The  principle  of  those 
cases,  therefore,  has  no  sort  of  application  to  this  case.  The 
purposes  of  the  society  were  no  nearer  of  accomplishment  by  this 
transaction  ;  it  turns  out  that  they  were  rather  defeated  by  it.  It 
had  nothing  whatever  to  do  with  the  only  purpose  for  which  this 
society  was  registered  and  constituted,  and  I  am,  therefore,  of 
opinion  that  on  neither  ground  can  this  claim  be  sustained. 


WILSON'S  CASE. 

This  case,  which  was  argued  at  the  same  time  as  Davis'  Case, 
came  before  the  Court  upon  an  application  on  behalf  of  the  official 
liquidator,  that  the  Eev.  William  Wilson  might  be  directed  within 
seven  days  to  hand  over  to  the  official  liquidator,  without  pay- 
ment of  any  sum  of  money,  the  deeds  deposited  on  the  20th  of 
July,  1 862,  as  a  security  for  his  loan  of  £200. 

In  July,  1862,  the  Eev.  William  Wilson  lent  to  the  trustees  of 
the  Durham  County  Permanent  Benefit  Building  Society  the  sum 
of  £200,  to  be  repaid  with  interest  at  5  per  cent. 

On  the  occasion  of  this  loan  the  following  memorandum  of 
deposit  was  given  to  Wilson  by  the  society : — 

"  Memorandum.— We,  William  Henry  Hills,  Thomas  Scott  Turn- 
bull,  Anthony  M Donald,  and  Joseph  Ridley,  all  of  the  borough  of 
Sunderland,  and  trustees  of  the  Durham  County  Permanent  Benefit 
Building  Society,  established  within  the  said  borough,  and  who  and 
their  successors  are  hereinafter  called  *  The  Trustees,'  have  bor- 
rowed of  the  Eev.  William  Wilson,  of  Ryhope,  in  the  said  county, 
clerk,  the  sum  of  £200  in  trust  for  the  said  society,  at  interest  on 
security  of  the  promissory  note  of  the  said  A.  M Donald  and 
J.  Ridley,  trustees  as  aforesaid ;  and  we  have  deposited  with  the 

(1)  4  D.  M.  &  G.  19.  '  (2)  Law  Rep.  4  Ch.  748. 
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V.-O.  B.  said  William  Wilson  the  mortgage  deeds  mentioned  in  the  schedule 
1871  hereunder  written,  and  the  several  other  deeds  and  writings  rela- 
Wilson's    ting  to  the  premises  mentioned  and  set  forth  in  the  said  schedule,  as 

■ CASEt  a  collateral  security  for  the  payment  of  the  said  sum  of  £200,  witli 
interest  after  the  rate  of  £5  per  cent,  per  annum,  payable  half- 
yearly,  clear  of  all  deductions  whatsoever :  Provided,  that  if  any 
member  of  the  said  society  shall  at  any  time  be  desirous  of  paying 
off  and  satisfying  any  security  or  securities  given  by  him  to  the 
trustees  which  shall  be  in  the  possession  of  the  said  William 
Wilson,  he,  the  said  William  Wilson,  doth  hereby  agree  that  he 
will,  on  receiving  security  of  adequate  value,  redeliver  to  the 
trustees  all  such  mortgage  and  other  deeds  and  writings  relating 
to  the  property  or  properties  intended  to  be  discharged  from  such 
security  or  securities  as  aforesaid." 

On  the  6th  of  April,  1871,  an  agreement  was  entered  into 
between  the  official  liquidator  and  Wilson,  by  which  Wilson,  in 
order  to  enable  the  mortgagors  to  redeem  the  securities,  agreed  to 
hand  over  the  deeds  to  the  official  liquidators  if  the  mortgagor 
should  be  desirous  of  redeeming  his  security,  and  to  join  in  any 
receipt  or  discharge  for  the  mortgage-money.  It  was  also  provided 
that  the  rights  of  the  parties  thereto  should  be  determined  as  they 
existed  immediately  before  signing  and  entering  into  this  agree- 
ment, and  should  be  fully  and  finally  determined  in  a  summary 
way  by  the  Judge  acting  in  the  matter  of  the  winding-up. 

The  summons  raising  the  question  whether  the  society  could 
effectually  pledge  the  mortgage  deeds  of  the  members  as  a  security 
for  moneys  borrowed  was  taken  out  by  the  official  liquidator,  and 
now  came  on  together  with  that  in  Davis'  Case  (raising  the  question 
whether  the  society  had  power  to  borrow  money). 

Mr.  Fry,  Q.O.,  and  Mr.  Biggins,  for  the  official  liquidator.  1 

Mr.  Caldecott,  for  Wilson,  was  heard  in  opposition  to  the  summons 
at  the  conclusion  of  Mr.  Eddis'  argument  in  Davis'  Case : — 

The  certificate  of  the  barrister  is  sufficient  to  prevent  the 
society  from  setting  up  any  informality  in  the  passing  of  the 
resolutions  to  alter  the  rules :  Dewhurst  v.  Clarlcson  (1).    Both  by 
(1)  3  E.  &  B.  194,  210. 
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the  general  law  and  by  the  special  rules  the  object  of  the  society    v.-O.  B. 
is  the  lending  of  money  to 'unadvanced  members  to  the  extent  1371 
of  their  shares,  and  not  beyond  (Kule  29),  and  this  implies  a  Wi^Tn's 
limited  power  of  borrowing,  which  is  not  illegal :  Laing  v.  Beid  (1).  Case. 
As  this  is  the  only  purpose  for  which  the  society  could  legitimately 
employ  its  funds,  the  lender  is  entitled  to  assume  that  the  money 
borrowed  will  be  so  applied.    Those  that  seek  equity  must  clo 
equity.    The  official  liquidator  cannot  deprive  me  of  my  securities 
without  first  paying  me  what  is  due  upon  them.    I  make  no  claim  ; 
I  am  sitting  on  my  securities,  and  decline  to  part  with  them  until 
I  have  got  back  my  money. 

The  Vice-Chancellor  : — Mr.  Wilson's  case  is,  in  my  opinion, 
totally  different  from  Davis'  Case.  If  the  official  liquidator  had 
filed  a  bill  to  have  the  security  returned,  he  could  not  get  relief 
except  on  payment  of  the  money  which  he  confesses  was  advanced. 
He  has  no  equitable  right  other  than  the  society  has ;  and  on  this 
summons  he  is  seeking  to  assert  a  purely  equitable  right.  This  is 
how  the  case  strikes  me  at  present ;  but  I  will  hear  anything  that 
may  be  said  on  behalf  of  the  official  liquidator. 

Mr.  Fry,  Q.C.,  and  Mr.  Higgins,  for  the  official  liquidator : — 

Wilson  is  not  entitled  to  retain  the  deeds  against  the  society. 
The  society  had  no  power  to  borrow,  and  the  deposit  of  the  deeds 
by  the  trustees,  who  had  no  power  to  pledge  the  funds  of  the 
society  as  a  security  for  the  loan,  was  an  unauthorized  proceeding, 
and  as  such  the  trustees,  and  not  the  society,  are  individually  liable 
to  Mr.  Wilson:  Moije  v.  Sparrow  (2).  Can  it  be  said  that  Wilson 
was  entitled  to  the  whole  benefit  of  the  contract  to  the  extent  of 
receiving  the  subscriptions  due  from  time  to  time  ?  If  a  pledge 
such  as  in  this  case  is  to  be  held  valid,  the  rule  that  there  can  be 
no  unlimited  borrowing  power  will  be  rendered  altogether  nugatory. 

Sir  James  Bacon,  V.C. : — 

I  cannot  conceive  that  the  official  liquidator  representing  the 
whole  of  this  society,  members,  trustees,  and  directors,  has  the 
right  which  he  claims  of  getting  back  from  this  gentleman  the 


(1)  Law  Rep.  5  Ch.  4. 


(2)  18  W.  R.  400. 
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V.-C.  B.  deeds  which  have  been  deposited  with  him.  There  may  be  great 
1871  difficulties  in  the  way  of  Mr.  Wilson  in  enforcing  his  security. 
Wilson's  Whatever  they  may  be,  I  do  not  interfere  with  them  now ;  but  I 
have  a  very  clear  notion  that  the  official  liquidator  could  not,  any 
more  than  assignees  in  bankruptcy,  claim  anything  beyond  that 
which  the  society  he  represents  could  claim.  The  memorandum 
of  deposit  is  very  clear  in  its  terms.  It  is  true  he  takes  the 
personal  security  of  the  trustees — trustees,  be  it  observed,  acting 
(as  the  constitution  of  the  society  enabled  them  and  the  directors 
to  act)  for  and  on  behalf  of  the  society,  and  there  is  no  trace 
of  their  having  acted  for  themselves,  or  that  their  personal 
security  was  the  principal  and  original  cause  of  the  loan,  although 
the  deposit  of  the  deeds  is  called  a  collateral  security.  Nor  do  I 
see  any  difficulty  upon  the  ground  urged  upon  me,  that  the 
deposit  of  those  deeds  could  not  entitle  the  depositee  to  receive 
the  subscription  from  time  to  time.  It  is  quite  clear  it  could  not. 
The  security  made  to  him  of  the  mortgage  is  only  of  the  sum 
presently  due.  If  by  the  default  of  the  subscriber  the  mortgage 
could  be  extended  so  as  to  cover  a  large  sum,  so  much  the  better 
for  him  while  he  holds  the  security,  and  so  much  the  better  for  the 
society  when  they  redeem  the  security.  When  the  subscriptions 
are  paid,  as  they  are  in  ordinary  cases,  to  the  society,  then  no 
further  debt  would  be  incurred,  and  the  amount  of  the  mortgage 
would  remain  exactly  the  same  as  it  was  at  the  time  of  the  deposit. 
I  mean  it,  therefore,  to  be  understood  that,  in  dealing  with  this 
summons,  I  deal  with  it  alone.  I  find  the  transaction  one  not 
likely  to  raise  any  suspicion  in  the  mind  of  the  man  who  lent  the 
money.  He  did  not  inquire  into  circumstances.  It  was  not  neces- 
sary he  should ;  he  lent  his  money,  and  he  took  certain  security. 
The  agreement  may  be  defective  in  a  variety  of  ways,  but  the  only 
question  now  is,  whether,  under  the  circumstances,  I  have  au- 
thority to  order  Mr.  Wilson  to  deliver  up  the  deeds.  I  think  I 
have  no  such  authority.  The  case  that  has  been  referred  to  (Moye  v. 
Sparrow)  (1)  is  one  of  a  totally  different  complexion,  although  many 
of  the  topics  urged  upon  it  have  a  very  close  analogy  to  what  has 
been  here  said.  It  is  to  be  observed  there  that  the  depositee,  the 
mortgagee,  as  he  called  himself,  was  coming  into  Court  to  enforce 

(1)  18  W.  R.  400. 
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his  rights ;  and  not  having  possession  of  the  deeds,  and  not  having     V.-C.  B. 
any  such  lien  as  Mr.  Wilson  possesses  in  this  case,  he  asked  to  work  1871 
out  an  equity  against  the  bankers  with  whom  they  were  deposited.  Wilson's 
I  can  find  no  resemblance  between  the  two  cases,  so  far  as  I  am  Case- 
required  to  decide  this  case  on  the  summons.    I  am  of  opinion, 
therefore,  that  the  summons  of  the  official  liquidator  must  be 
dismissed. 

Mr.  Caldecott  asked  His  Honour  finally  and  effectually  to  deter- 
mine the  rights  of  the  parties  by  ordering  payment  to  Wilson  of 
the  £200. 

The  Vice-Chancellor  declined  to  interfere  on  behalf  of  Wilson, 
except  to  the  extent  of  holding  that  the  official  liquidator  could 
not  wrest  from  him  the  deeds  which  he  held. 

Solicitors:  Messrs.  Lewis,  Nunns,  &  Longden;  Messrs.  Davidson 
d'Co. 


WILSON  v.  O'LEAKY. 

Will— Two  Codicils — Repetition  of  Legacies — Cumulative  Gi/ls. 

Where  after  a  legacy  has  been  given  by  one  instrument,  a  legacy  of  equal, 
greater,  or  less  amount  is  given  to  the  same  legatee  by  another  instrument, 
they  axe  prima  facie  cumulative. 

Consideration  of  the  indications  of  intention  required  to  rebut  this 
construction. 

GENERAL  SIR  BE  LACY  EVANS,  by  his  will,  dated  the  8th 
of  September,  1860,  after  certain  bequests,  including  an  annuity 
of  £80  to  Mrs.  Anne  Sleeman  for  her  life,  legacies  to  his  stepson 
Philip  Alexander  Hughes,  to  his  nephews  John  OLeary  and 
Henry  O'Leary,  to  Mrs.  Helen  Passy  and  each  of  her  four  sons,  and 
to  Charles  Beynclds  Williams,  free  of  legacy  duty,  gave  all  the 
residue  of  his  property  to  his  two  nephews  John  and  Henry  OLeary, 
iu  equal  shares  and  proportions. 

The  testator  made  a  codicil,  dated  the  17th  of  June,  1867,  which 
was  in  the  words  and  figures  following  : — 

"  This  is  a  codicil  to  the  will  of  General  Sir  Be  Lacy  Evans, 
Vol  XII.  2  T  % 
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V.-C.  B.    G.C.B.    I  will  and  bequeath  £4000  to  my  dear  friend  Colonel 
1871      Townshend  Wilson,  late  of  the  Coldstream  Guards.    I  will  and 
W^son     bequeath  £2000  to  General  Sir  Richard  Dacres,  K.A. ;  £2000  to 
O'Leart    Admiral  Sir  Sydney  Dacres;  £2000  to  John  O'Leary,  of  Fort 

  Shannon  Glin ;  £3000  to  Henry  O'Leary,  of  New  Zealand ;  £500 

to  Alexander  Greig,  Esq.,  of  Lowndes  Street ;  £1500  to  Mrs.  Mary 
Ann  Sleeman,  natural  daughter  of  my  late  uncle  Major  Henry 
Evans,  long  since  deceased ;  £1500  to  my  excellent  servant  and 
friend  Samuel  Smart  or  Smouth,  and  an  additional  £500  if  he 
should  be  with  me  at  my  death ;  a  year's  wages  to  every  one  of  my 
servants ;  £2000  to  Deborah  Warr,  my  housekeeper,  and  the 
attached  friend  of  my  late  dear  wife." 

Another  codicil,  undated,  but  alleged  to  have  been  executed  in 
January,  1868,  was  as  follows  : — 

"This  is  a  codicil  to  the  will  of  me,  General  Sir  De  Lacy 
Evans,  G.C.B.,  which  was  dated  September,  1860.  I  will  and 
bequeath  £2000  to  my  dear  friend  Colonel  Townshend  Wilson, 
late  of  the  Coldstream  Guards.  I  will  and  bequeath  £1000  to 
General  Sir  Richard  Dacres,  E.A. ;  £1000  to  Admiral  Sir  Sydney 
Dacres.  I  will  and  bequeath  £500  to  Alexander  Greig,  Esq.,  of 
Lowndes  Street  Square;  £2000  to  John  O'Leary,  Esq.,  of  Fort 
Shannon ;  £3000  to  Henry  O'Leary,  at  present  of  New  Zealand ; 
£1500  to  my  excellent  head-servant  Samuel  Smart  or  Smouth, 
and  £500  extra  if  he  shall  be  with  me  at  my  death ;  £1500  to 
Mrs.  Sleeman,  natural  daughter  of  my  late  uncle  Major  Evans,  of 
Ganjam,  India.  I  bequeath  a  year's  wages,  liberally  interpreted, 
to  all  my  servants.  I  bequeath  £2000  to  my  dear  and  valued 
friend,  Captain  W.  Eastwick,  of  the  Council  of  India,  These  shall 
be  free  of  legacy  duty." 

The  testator  died  on  the  9th  of  January,  1870. 

In  addition  to  the  two  codicils  set  out,  the  testator  left  several 
other  testamentary  papers,  and  amongst  them  two  codicils  in  a 
mutilated  condition,  with  the  signature  torn  off  in  each  case. 

On  the  2nd  of  June,  1870,  the  Court  of  Probate  granted  probate 
of  the  will  and  the  two  codicils  of  June,  1867,  and  January,  1868. 

A  suit  having  been  instituted  for  administration  of  the  testator's 
estate,  various  questions  arose  as  to  the  effect  and  construction  of 
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the  will  and  codicils ;  the  principal  one  being,  whether  the      V.-C.  B. 
legacies  bequeathed  by  the  two  codicils  to  the  same  persons  were  1871 
cumulative  or  substitutional.  Wilson 

v. 

Mr.  Amphlett,  Q.C.,  and  Mr.  Benshaw,  for  the  Plaintiffs.  O'Leary. 

Sir  Boundell  Palmer,  Q.C.,  and  Mr.  Everitt,  for  General  D acres 
and  Admiral  Dacres  : — 

We  contend  that  General  Dacres  and  Admiral  Dacres  are  entitled 
to  both  the  £2000  and  £1000  legacies  given  by  the  first  and  second 
codicils. 

The  rule  is  laid  down  in  Hooleij  v.  Hatton  (1),  that,  where  in 
different  writings  there  is  a  bequest  of  equal,  greater,  or  less  sums, 
it  is  an  augmentation,  and  the  legatee  will  be  entitled  to  both 
legacies  unless  the  effect  of  the  two  separate  gifts  can  be  taken 
away  by  something  to  be  found  in  the  construction  of  the  second 
instrument,  or  by  presumption  of  law  :  Lee  v.  Pain  (2) ;  Hurst  v. 
Beach  (3).  Even  where  the  amount  is  the  same  in  both  gifts,  the 
legatee  has  been  held  entitled  to  both :  Boch  v.  Callen  (4) ;  and 
a  fortiori,  where  the  legacies  are  different  in  amount,  the  pre- 
sumption is  that  both  legacies  were  intended  to  take  effect,  and 
the  onus  is  on  those  who  seek  to  deprive  the  legatee  of  the  benefit 
of  the  two  gifts  given  by  two  different  instruments :  Mackenzie  v. 
Mackenzie  (5)  ;  Guy  v.  Sharp  (6) ;  Suisse  v.  Lord  Lowther  (7) ; 
Bobley  v.  Bobley  (8). 

Mr.  Eddis,  Q.C.,  and  Mr.  Charles  Hall,  for  persons  in  the  same 
interest : — 

Where  two  legacies  are  bequeathed  to  the  same  person  by 
different  testamentary  instruments,  viz.,  the  one  by  the  will  and 
the  other  by  the  codicil;  or  where  they  are  given  by  different 
codicils,  and  the  testator  has  given  both  of  the  legacies  simpliciter, 
the  Court,  in  such  cases,  in  the  absence  of  extrinsic  evidence,  con- 
siders that  as  the  testator  has  given  twice  he  must  prima  facie  be 
intended  to  mean  two  gifts ;  and  it  seems  to  be  immaterial  whether 
the  legacies  are  of  equal  or  unequal  amount,  or  whether  they  are 

(1)  Tud.  L.  0.  313, 315,  3rd  Ed.  (5)  2  Russ.  262, 

(2)  4  Hare,  201.  (6)  1  My.  &  K.  589. 

(3)  5  Madd.  351.  (7)  2  Hare,  424. 

(4)  6  Hare,  531.  (8)  2  Beav.  95. 
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V.-C.B.     of  the  same  or  different  natures:  Roper  on  Legacies  (1).  In 
1871       Tuckey  v.  Henderson  (2)  it  was  held  that  gifts  of  different  amounts 
to  the  same  persons  by  two  different  instruments  were  substitu- 
v-  r    tional ;  but,  as  pointed  out  by  Vice-Chancel  lor  Giffard,  in  Cresswell 


v.  Cresswell  (3),  the  second  instrument  there  did  not  purport  to  be 
a  codicil  which,  as  observed  by  Lord  Romilly,  "is  professedly 
an  addition  to  a  will."  No  intention  whatever  is  expressed  in  this 
case  of  revoking  the  former  instrument  and  substituting  the  second 
codicil  for  it.  On  the  other  hand,  there  are  numerous  indications 
that  the  second  was  intended  to  be  an  addition  to  the  first.  There 
are  many  broad  distinctions  between  the  two  instruments.  The 
quantum  given  is  different ;  there  are  directions  in  the  second  not 
to  be  found  in  the  first,  e.g.,  the  year's  wages  are  by  the  second  "  to 
be  liberally  interpreted  :"  the  legacies  in  the  second  codicil  are  all 
given  free  of  duty,  and  though  the  property  of  the  testator  had  be- 
come increased,  the  legacies  given  by  the  second  codicil  are,  in 
most  instances,  less  in  amount.  Again,  if  the  testator  bad  intended 
merely  to  repeat,  in  an  amended  form,  the  legacies  given  by  the 
first  instrument,  why  did  he  leave  out  the  legacy  to  Deborah  Warrl 
On  the  other  hand,  it  is  not  necessary  that  the  testator  should  have 
expressed  his  intention  to  make  the  gifts  contained  in  the  second 
codicil  additional  to  those  in  the  first.  "  The  law  declares  the 
second  legacy  to  be  cumulative,  or  added  to  the  first ;  and  there  is 
no  necessity  to  express  what  the  law  implies  and  declares.  Eocpres- 
sio  eorum  quse  tacife  insunt  nihil  operatur:"  Johnstone  v.  Earl  of 
Harrowby  (4). 

Mr.  H.  8.  Milman,  for  Mrs.  Sleeman  and  Alexander  Greig,  re- 
ferred to  Martin  v.  Drinkwater  (5),  Allen  v.  Callow  (6),  and  Russell 
v.  Dickson  (7),  as  cases  in  which  the  prima  facie  presumption  in 
favour  of  the  legacies  in  the  second  instrument  being  additional 
had  been  rebutted  by  internal  evidence  of  an  intended  substitution, 
and  submitted  that  no  such  circumstances  or  evidence  existed  in 
the  present  case. 

Mr.  Kay,  Q.C.,  and  Mr.  Phear,  for  the  residuary  legatees,  ten- 


(1)  Page  999. 

(2)  33  Beav.  174. 

(3)  Law  Eep.  6  Eq.  C9,  76. 


(4)  1D.F.&  J.  183,  191. 

(5)  2  Beav.  215. 

(6)  3  Yes.  2S9. 


(7)  4  H.  L.  C.  293. 
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dered  an  affidavit  from  Mr.  Stephens,  the  solicitor  of  the  testator?  V.-C.  B. 
with  respect  to  the  second  codicil,  for  the  purpose  of  shewing  that  1871 

it  was  intended  by  the  testator  as  a  mere  copy  of  the  first,  and  sub-  Wilson 

mitted  that  evidence  was  admissible  to  shew  the  circumstances  ^,  v- 

iT-ii  i  •  O'Leary. 

under  which  the  testator  executed  the  instrument:  Martin  v.   

Brinkwater  (1)  ;  Grey  v.  Sharp  (2). 

Mr.  Eddis,  Q.C.,  said  he  would  not  insist  upon  any  objection 
in  point  of  form  only  to  the  admission  of  the  affidavit,  though  it 
could  not  properly  be  read  on  further  consideration ;  but  he 
objected  in  substance,  because  the  only  question  now  before  the 
Court  was  that  of  the  construction  of  the  particular  instrument. 

The  Vice-Chancelloh  admitted  the  evidence,  observing  that 
what  it  was  worth  when  read  would  be  a  question  to  be  decided. 

Mr.  Kay,  Q.C.,  and  Mr.  Phear,  upon  the  question  of  construc- 
tion : — 

Although,  where  a  legacy  is  given  to  the  same  person  in  each  of 
two  different  instruments,  they  are  prima  facie  to  be  treated  as  two 
gifts,  there  may  be  circumstances  to  shew  that  the  prima  facie 
construction  is  not,  in  the  particular  case,  the  construction  to  be 
adopted ;  and  very  small  circumstances  have  sometimes  been  acted 
upon  as  sufficient  to  take  the  case  out  of  the  general  rules  :  Bussell 
v.  Dickson  (8), — especially  where  the  two  gifts  are  not  contained 
in  a  will  and  codicil,  but  in  two  codicils.  We  say  that  such  circum- 
stances are  to  be  found  in  this  case.  The  repetition  of  the  gift  of 
one  year's  wages  to  the  servants  is  in  itself  conclusive  against  the 
legacies  being  cumulative.  The  same  motive  existed  in  both  cases, 
and  only  one  benefit  can  therefore  be  presumed  to  be  intended. 
"The  commentators  on  the  civil  law  agree  that  where  another 
legacy  is  given  for  the  same  cause,  though  in  different  instruments, 
there  shall  not  be  a  double  legacy :"  Dalce  of  St.  Albans  v.  Beau- 
clerk  (4).  Not  only  by  the  evidence  of  Mr.  Stephens,  but  on  the 
face  of  it,  the  second  codicil  is  a  pure,  exact,  and  punctual  repeti- 
tion— in  a  revised  form,  with  certain  alterations — of  the  first, 
containing  the  same  legacies,  better  expressed,  and  in  the  form  in 

(1)  2  Beav.  215.  (3)  4  H.  L.  C.  £93,  304. 

(2)  1  My.  &  K.  589.  (4)  2  Atk.  636,  640. 
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V.-C.  B.  which  they  were  intended  to  take  effect.  In  such  a  case,  when, 
1871  from  comparing  the  form  and  expressions  of  the  two,  and  from  the 
Wilson  general  similarity  of  the  gifts,  an  intention  on  the  part  of  the 
testator  to  substitute  the  one  legacy  for  the  other  can  be  gathered, 
the  prima  facie  presumption  in  favour  of  cumulation  is  rebutted, 
and  it  must  be  held  that  the  latter  gifts  were  intended  not  to  be 
cumulative,  but  to  be  substituted  for  the  former :  Moggridge  v. 
Thackwell  (1) ;  Campbell  v.  Earl  Radnor  (2) ;  Coote  v.  Boyd  (3) ; 
Kidd  v.  North  (4) ;  Fraser  v.  Byng  (5) ;  Attorney-General  v. 
Harley  (6);  Gillespie  v.  Alexander  (7) ;  Hemming  v.  Gurrey  (8); 
Heming  v.  Clutterbuck  (9) ;  Jackson  v.  Jackson  (10) ;  Tatham  v. 
Drummond  (11). 

Sir  Roundell  Palmer,  in  reply,  referred  at  length  to  Vice- 
Chancellor  Wigram's  judgment  in  Lee  v.  Pain  (12),  and  in  addition 
to  the  cases  already  cited,  referred  to  Ridges  v.  Morrison  (13)  ;  Doe 
d.  Hicks  (14) ;  Stokes  v.  Heron  (15). 

Mr.  Eddis  was  also  heard  in  reply  upon  the  claim  of 
Smart  to  the  legacies  in  both  codicils,  and  also  to  his  wages. 
He  referred  to  Suisse  v.  Lord  Lowther  (16),  Roch  v.  Callen  (17), 
Duke  of  St.  Albans  v.  Beauclerk  (18). 


July  26.  Sir  James  Bacon,  V.O.  (after  stating  the  question, 
and  referring  to  the  will  and  codicils,  continued) : — 

To  say  that  some  degree  of  doubt  and  difficulty  must  attend  all 
cases  like  the  present,  is  only  to  repeat  what  has  been  often  said 
and  always  felt  by  the  Judges  to  whose  decision  such  questions 
have  been  submitted.  But  whatever  doubt  there  may  be  in  any 
cases,  the  difficulty  attending  them  is  greatly  diminished  by 

(1)  1  Yes.  Sen.  464.  (10)  2  Cox,  35,  42. 

(2)  1  Bro.  C.  C.  271.  (11)  33  L.  J.  (Ch.)  438. 

(3)  2  Ibid.  521.  (12)  4  Hare,  201,  240,  243. 

(4)  2  Phill.  91 ;  14  Sim.  4G3.  (13)  1  Bro.  C.  C.  390,  n. 

(5)  1  Russ.  &  My.  90.  (14)  8  Bing.  475,  479,  480. 

(6)  4  Madd.  263.  (15)  12  01.  &  P.  161, 180. 

(7)  2  S.  &  S.  145.  (16)  2  Hare,  424. 

(8)  Ibid.  311.  (17)  6  Ibid.  531. 

(9)  1  Bli.  (N.S.)  479.  (18)  2  Atk.  630.  , 
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decisions  which  remain  wholly  unquestioned ;  for  in  several  of    V.-C.  B. 
such  unquestioned  cases  rules  have  been  laid  down  which  guide  1871 
and  bind  the  Court,  and  the  application  of  which,  to  whatever  Wilson 
case  may  arise,  is  altogether  imperative.    Of  the  cases  to  which  I  q'Leaby 

refer,  Hooley  v.  Hatton  (1)  is  one  of  the  most  important,  and   

from  the  clearness  of  the  terms  in  which  it  is  expressed,  one  of 
the  most  satisfactory.  By  the  will  in  that  case  the  testatrix  gave 
to  Lydia  Hooley,  "her  woman,"  a  legacy  of  £500.  By  a  codicil, 
dated  somewhat  more  than  a  year  later,  the  testatrix  said  :  "  I  add 
this  codicil  to  my  will.  I  give  Lydia  Hooley  £1000."  The  ques- 
tion was,  whether  Lydia  Hooley  took  the  two  legacies  or  only  the 
last.  The  case  having  been  decided  by  the  Master  of  the  Kolls 
in  favour  of  the  legatee,  was  re-argued,  as  it  is  said,  "  very  much 
at  large"  before  Lord  Chancellor  Bathurst,  assisted  by  the  Chief 
Baron  Smythe  and  Mr.  Justice  Aston. 

The  rules  laid  down  in  the  judgments  there  pronounced  I  take 
to  be  these ;  for,  although  they  are  stated  only  in  the  judgment  of 
Mr.  Justice  Aston,  the  Lord  Chancellor  and  the  Chief  Baron  concur 
in  that  judgment : — 

1.  That  where  there  is  no  internal  evidence  furnished  by  the  in- 
struments themselves,  the  general  rules  of  law  must  be  referred  to. 

2.  "Where  the  same  specific  thing  is  given  twice,  it  can  take 
place  but  once. 

3.  Where  the  like  quantity  is  given  twice,  but  by  different 
instruments,  the  legatee  is  entitled  to  both. 

4.  As  to  a  less  sum  in  the  later  deed — as  £100  by  the  will  and 
£50  by  the  codicil — the  legatee  shall  take  both. 

5.  As  to  a  larger  sum  after  a  less,  "  the  law  seems  to  be,  and 
the  authorities  only  go  to  prove  thedegacy  not  to  be  double,  when 
it  is  given  for  the  same  cause  and  in  the  same  act,  and  totidem 
verbis,  or  only  with  a  small  difference ;  but  when  in  different 
writings  there  is  a  benefit  of  equal,  greater,  or  less  sums,  it  is  an 
augmentation." 

The  decision  of  Sir  John  Leach,  in  Hurst  v.  Beach  (2),  is  in  accord- 
ance with  the  rules  I  have  stated,  although  expressed  with  some 
amplification :  "  Where  a  testator  leaves  two  testamentary  in- 
struments, and  in  both  has  given  a  legacy  simjpliciter  to  the  same 
(1)  1  Bro.  C.  C.  390,  xi.        ,  (2)  5  Madd.  351,  358. 
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V.-C  B.    person,  the  Court,  considering  that  he  who  has  twice  given  must 

1871      prima  facie  be  intended  to  mean  two  gifts,  awards  to  the  legatee 

Wilsos     both,  legacies ;  and  it  is  indifferent  whether  the  second  legacy  is  of 

n„ v-  the  same  amount,  or  less,  or  larger  than  the  first.  But  if  in  such 
0  Leaky.  _  '  . 

  two  instruments  the  legacies  are  not  given  simpliciter,  but  the 

motive  of  the  gift  is  expressed,  and  in  both  instruments  the  same 
motive  is  expressed,  and  the  same  sum  is  given,  the  Court  con- 
siders these  two  coincidences  as  raising  a  presumption  that  the 
testator  did  not  by  the  second  instrument  mean  a  second  gift,  but 
meant  only  a  repetition  of  the  former  gift.  The  Court  raises  this 
presumption  only  where  the  double  coincidence  occurs  of  the  same 
motive,  and  the  same  sum  in  both  instruments.  It  will  not  raise 
it  if  in  either  instrument  there  be  no  motive,  or  a  different  motive 
expressed,  although  the  sums  be  the  same ;  nor  will  it  raise  it  if 
the  same  motive  be  expressed  in  both  instruments,  and  the  sums 
be  different." 

In  Mackenzie  v.  Mackenzie  (1),  which  came  to  be  decided  several 
years  later  by  Lord  Eldon,  and  where  both  the  cases  I  have  referred 
to  were  cited  in  the  argument,  I  find  him  saying :  "  I  am  not  at 
liberty,  according  to  the  rules  of  this  Court,  to  declare  the  one 
legacy  to  be  a  substitution  for  the  other."  In  the  later  case  of 
Lee  v.  Pain  (2),  Vice- Chancellor  Sir  J.  Wigram  not  only  examined 
and  considered  with  that  scrupulous  patience  and  care  which  cha- 
racterized his  judgments,  the  several  authorities,  all  of  which  have 
been  referred  to  in  the  argument  before  me,  but  went  fully  and 
profoundly  into  the  principles  on  which  the  rules  in  Hoc-ley  v. 
Hatton  (3)  and  in  Hurst  v.  Beach  (4)  were  established. 

The  case  was  one  of  excessive  complication  in  its  details,  depend- 
ing upon  the  construction  of  a  will  dated  in  1829,  and  five  codicils 
made  at  various  subsequent  periods  down  to  1841.  The  Yice- 
Chancellor  decided  each  and  every  of  the  numerous  and  various 
points  arising  upon  each  of  the  legacies,  and  was  enabled  to  do  so 
(vith  satisfaction  to  himself,  and  to  the  great  benefit  of  the  com- 
munity, by  adhering  to  the  rules  which  previous  decisions  had 
established — and  to  this  principle,  which  his  judgment  may  be 
said  to  have  established,  viz. :  that  legacies  given  simpliciter  to  the 

(1)  2  Pais?.  262.  (3)  1  Bra  C.  C.  390,  n. 

(2)  4  Hare,  201.  r  (4)  5  Madd.  351,  358. 
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same  legatees  by  different  instruments  are  cumulative,  unless  the    V.-C.  B. 
plain  effect  of  the  separate  gifts  is  overruled  or  impaired  by  the  isti 
true  construction  of  the  instruments  or  presumption  of  law.  Wilson 

Upon  the  authority  of  these  cases,  the  several  counsel  who 
appear  for  the  legatees  have  insisted  that  the  legacies  given  by 
each  of  the  codicils  are  cumulative,  and  that  the  codicils  having 
been  established  in  the  Probate  Court,  the  legal  right  of  the  several 
legatees  is  established ;  that  there  being  no  ground  for  raising  any 
presumption  against  the  legal  effect  of  the  words  in  which  the 
testator's  intentions  are  expressed,  and  no  word  to  be  found  in 
the  several  instruments  expressing  or  indicating  an  intention  of 
revocation,  the  will  and  codicils  must  be  construed  literally  and 
exactly  as  the  testator  has  left  them. 

On  the  part  of  the  residuary  legatees  it  was  argued  at  consider- 
able length,  and  with  great  ability,  that  the  legacies  given  by  the 
second  codicil  were  (with  the  exception  of  that  given  to  Captain 
EashvicJc)  in  substitution  for  those  which  had  been  given  by  the 
will  and  the  first  codicil,  and  great  reliance  was  placed  upon  Lord 
HardwicJces  decision  in  Duke  of  St.  Albans  v.  Beauclerh  (1), 
which,  if  it  stood  alone  and  unquestioned,  would  afford  strong  sup- 
port to  the  contention  of  the  legatees.  For  there,  by  the  codicil,  the 
testatrix  gave  smaller  legacies  to  the  same  persons  to  whom  she 
had  given  sums  of  a  larger  amount  by  her  will,  and  the  decision 
proceeded  not  only  upon  an  examination  of  the  then  existing  autho- 
rities, but  upon  a  clear  construction  of  the  terms  of  the  will  and 
codicil,  which  led  that  great  Judge  to  the  conclusion  that  it  was 
the  expressed  intention  to  be  collected  from  the  terms  of  the  two 
instruments,  that  the  legatees  were  entitled  only  to  the  legacies 
given  by  the  codicil.  It  must,  however,  be  observed,  that  high  as  is 
the  authority  of  Lord  Hardwicke,  this  judgment  has  not  escaped 
criticism.  In  Hooley  v.  Eatton  (2)  the  Judges  declined  to  follow  it. 
In  Lee  v.  Pain  (3)  Sir  J.  Wigram  was  of  opinion  that  it  stood  alone, 
and  that  it  might  be  difficult  to  reconcile  some  of  the  observations 
contained  in  it  with  more  modern  decisions ;  and  it  is  obvious  that 
it  was  arrived  at  solely  by  treating  the  codicil  (which  was  made 
seven  years  after  the  will)  as  one  and  the  same  instrument  with 
the  will — thereby  reducing  the  case  to  one  of  the  construction  of 

(1)  2  Atk.  636.  (2)  1  Bro.  C.  C.  300,  n.         (3)  4  Hare,  201. 
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an  entire  instrument.  Many  other  authorities  were  referred  to 
upon  the  same  side,  which  I  have  looked  into,  but  all  of  them  are 
governed  by  the  well-established  rules  applicable  to  cases  of  con- 
struction, where  the  terms  of  the  instruments  furnished  the  Court 
with  the  means  and  materials  for  deciding  what  must  be  taken  to 
be  the  expressed  intention  of  the  testator.  Such  a  case  was  Guy 
v.  Sharpe  (1),  where,  as  was  said  by  Sir  E.  Sugden,  arguendo  (2) : 
"  The  Court,  in  forming  its  judgment,  is  bound  to  look  at  all  the 
facts,  and  to  consider  the  whole  contents^and  context  of  the  instru- 
ment ;"  and  upon  this  principle  the  Court  proceeded  in  giving  judg- 
ment. And  the  several  cases,  Kidd  v.  North  (3),  Russell  v.  Dickson  (4), 
Martin  v.  Drinkwater  (5),  Campbell  v.  Lord  Radnor  (6),  Coote  v. 
Boyd  (7),  and  Moggridge  v.  Thachwell  (8),  with  several  others,  were 
all  cases  in  which  the  Court  was  satisfied  that,  upon  the  construc- 
tion of  the  instruments,  the  latter  gift  was  substitutionary.  An 
affidavit  by  Mr.  Stephens,  the  solicitor  of  the  testator,  was  offered  in 
evidence  on  the  part  of  the  residuary  legatees,  and  its  reception  was 
opposed.  I  could  not  reject  it  until  I  had  heard  what  it  contained. 
So  far  as  it  went  to  prove  the  position  of  the  testator  at  the  time 
when  he  made  the  codicil,  and  thereby  to  enable  the  Court  to 
place  itself  in  the  situation  of  the  testator  at  that  time,  I  thought  it 
was  admissible ;  but  if  it  had  been  for  the  purpose  of  shewing  either 
his  motives  or  intention,  I  should  have  disregarded  and  rejected  it 
after  having  heard  it  read.  It  appeared  to  me,  however,  to  be 
quite  within  the  rule,  for  it  states  merely  that  after  the  testator 
had  made  his  will  and  the  first  codicil,  and  had  left  them  in  the 
care  of  his  solicitor,  he  sent  to  him  for  copies  of  those  instruments, 
and  that  the  solicitor  sent  him  a  copy  of  the  will  and  the  original 
of  the  first  codicil,  with  a  recommendation  to  him  to  recopy  the 
codicil,  because  his  signature  to  it  had  been  written  in  an  inconve- 
nient place.  If  the  affidavit  proves  anything  to  the  purpose,  as  I 
am  of  opinion  it  does  not,  it  proves  that  when  the  testator  made 
the  second  codicil  he  had  the  will  and  the  first  codicil  in  his  pos- 
session, and  that  having  been  recommended  to  recopy  his  first 


(1)  1  My.  &  K.  589. 

(2)  Ibid.  597. 

(3)  14  Sim.  463 

(4)  4  H.  L.  C.  293. 


(5)  2  Beav.  215. 

(6)  1  Bro.  C.  C.  271. 


(7)  2  Ibid.  521. 

(8)  1  Ves.  464. 
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codicil,  he  did  not  think  fit  to  adopt  that  suggestion,  and  both  the     V.-C.  B. 
codicils  have  been  admitted.  1871 
It  was  further  suggested,  on  the  part  of  the  residuary  legatees,  Wilson 
that  it  ought  not  to  be  imputed  to  the  testator  as  his  intention  to    0,f  **AKY 

give  two  legacies  of  the  same  amount  to  his  servant  Samuel   

Smart,  or  a  year's  wages  twice  over  to  every  one  of  his  servants. 
I  know  of  no  principle  of  construction  which  would  justify  me  in 
so  dealing  with  the  plain  words  in  which  the  testator  has  ex- 
pressed his  meaning.  I  have  no  right  to  omit  any  of  those  words, 
or  to  add  to  them ;  and,  without  omission  or  addition,  the  words 
as  they  stand  appear  to  present  no  equivocal  or  doubtful  significa- 
tion. In  June,  1867,  he  leaves  £1500  "  to  my  excellent  servant 
and  friend  Samuel  Smart,  and  an  additional  £500  if  he  should  be 
with  me  at  my  death  ;"  and  at  a  different  time  (in  January,  1868), 
by  a  different  instrument,  he  bequeathed  "  £1500  to  my  excellent 
head-servant  Samuel  Smart,  and  £500  extra  if  he  shall  be  with 
me  at  my  death so  to  "  every  one  of  his  servants"  he  gives  by  the 
first  codicil  a  year's  wages ;  and  by  the  second  codicil  he  says :  "  I 
bequeath  a  year's  wages,  liberally  interpreted,  to  all  my  servants ;" 
and  these  last  legacies  to  Smart  and  the  other  servants  are,  as  the 
former  legacies  were  not,  free  of  legacy  duty.  It  is,  perhaps,  not 
the  most  satisfactory  part  of  Lord  HardwicJce's  decision  in  the 
Duke  of  St.  Albans  v.  Beauclerk  (1),  that  his  Lordship  thought  it 
could  not  be  the  testator's  intention  to  give  two  years'  wages  to 
his  servants.  In  Suisse  v.  Lord  Lowther  (2),  the  Court  had  no 
difficulty  in  construing  the  codicils  to  Lord  Hertford's  will,  by  the 
first  of  which  he  divided  his  servants  into  two  classes — to  one  he 
gave  one  year's  wages,  and  to  the  other  three  years'  wages ;  and 
by  another  codicil  he  gave  to  all  his  servants  who  had  lived  with 
him  three  years,  three  years'  wages;  and  to  others  one  year's 
wages.  It  was  there  not  only  held  that  the  legacies  in  the  several 
codicils  to  Suisse  were  cumulative,  but  that  he  was  also  entitled 
to  share,  as  a  servant,  in  the  gift  of  wages  to  that  class,  as  in 
this  case  I  am  of  opinion  Samuel  Smart  is  in  like  manner  entitled. 
Such  being  the  case,  and  such  being  the  rules  by  which  the  judg- 
ment of  the  Court  is  guided,  and  its  discretion  limited  and  con- 
trolled, I  can  come  to  no  other  conclusion  than  that  the  will  and 
(1)  2  Atk.  630.  (2)  2  Hare,  424. 
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V.-C.  B.    intention  of  the  testator  are  expressed  in  the  words  he  has  em- 
1871       ployed.    I  find  no  hesitation,  or  uncertainty,  or  ambiguity  in  those 
Wilson     words.     I  am  not  at  liberty,  to  use  the  words  of  Lord  Eldon, 
O'Leaby.    according  to  the  rules  of  this  Court,  to  declare  that  the  legacies 

  given  by  the  second  codicil  are  in  substitution  of  those  given  by 

the  testamentary  documents  which  preceded  them  in  date  ;  but, 
on  the  other  hand,  I  am  bound  to  hold  that  the  later  gifts  are 
cumulative,  and  to  declare  that  the  legatees  are  respectively 
entitled  to  receive  payment  of  each  of  those  legacies,  which,  in 
plain  and  express  words,  the  testator  has  given  them. 


Solicitors:  Messrs.  Stephens  &  Langdale;  Messrs.  Nicholl,  Bur- 
nett, &  Newman ;  Messrs.  Williams  &  James. 


VOL.  XII.] 


EQUITY  CASES. 


537 


In  re  CHAEITY  SCHOOLS  OF  ST.  DUNSTAN-IN-THE-  v.-C.W. 

WEST.  i87i 

Statutory  Jurisdiction — Costs  not  specified— Settled  Rule  of  the  Court.  M<ry2G. 

In  proceedings  under  statutes  it  is  the  settled  rule  of  the  Court  that  no 
costs  can  be  awarded,  except  such  as  are  authorized  by  the  particular  Act. 
A  proceeding  under  a  statute  is  not  a  proceeding  in  equity. 
In  re  Spitalficlds'  School  (1)  not  followed. 

On  the  5tli  of  November,  1841,  the  Commissioners  of  Woods  and 
Forests  agreed  with  the  trustees  of  the  charity  schools  of  St.  Martin- 
in-the-Fielch,  St.  Clement  Danes,  and  St.  Dunstan-in-tlxe-West,  for 
the  purchase  of  certain  buildings  in  Belton  Street,  London,  for  the 
sum  of  £3225.  The  property  had  been  purchased  in  1728  by  the 
then  trustees  of  the  three  parishes,  out  of  funds  derived  under  the 
will  of  one  Martha  Strode,  dated  the  15th  of  April,  1720.  The 
property  was  purchased  by  the  Commissioners  under  the  provisions 
of  3  &  4  Vict.  c.  87,  being  included  in  the  schedule  to  that  Act, 
and  the  purchase-money,  under  the  44th  section  of  that  Act,  was 
paid  into  Court  and  invested.  The  powers  of  that  Act  were  sub- 
sequently extended  by  the  9  &  10  Vict.  c.  34. 

The  trustees  of  the  charity  schools  for  the  parish  of  St.  Dnnstan- 
in-tlie-West  now  presented  this  Petition,  praying  that  the  sum 
of  £1162  3s.  3c?.  Three  per  Cent.  Consols,  being  one-third  of  the 
invested  fund,  might  be  paid  to  the  official  trustees  of  charitable 
lands ;  and,  secondly,  that  the  costs,  charges,  and  expenses  of  and 
incident  to  this  application  might  be  paid  by  Her  Majesty's  Com- 
missioners of  Woods  and  Forests  out  of  the  fund  specified  for  that 
purpose  by  the  said  Act. 

The  49th  section  of  the  Act  provided  that  where,  by  reason  of 
disability,  the  purchase-money  was  ordered  to  be  paid  into  Court, 
and  to  be  applied  in  the  purchase  of  other  lands  to  be  settled  to 
the  like  uses  in  pursuance  of  the  Act,  it  should  be  lawful  for  the 
Court  to  order  the  expenses  of  all  purchases  to  be  made  in  pur- 


(1)  Law  Rep.  10  Eq.  G~l. 
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V.-O.  W.  suance  of  the  Act  to  be  paid  by  the  Commissioners,  "  who  shall 
1871  from  time  to  time  pay  such  sum  or  sums  of  money  out  of  the 
In  re      moneys  applicable  to  the  purposes  of  the  Act  as  the  said  Court 

oSS^n.  sha11  direct." 

Schools  of 

St.  Dunstan- 

in-the  West.   >       Xenyon  Parker,  for  the  Petitioners  : — 

The  question  is  really  res  adjudicata,  and  was  expressly  decided 
by  Vice-Chancellor  Stuart  in  In  re  Spitalfields  School  (1),  on  the 
construction  of  the  same  Act.  The  same  principle  was  acted  on  by 
Yice-Chancellor  Parker  in  1852,  and  subsequently  by  Vice-Chan- 
cellor Kindersley  in  Ex  parte  Vicar  of  St.  Sepulchre's  (2),  which  he 
decided  after  the  decision  of  Lord  Westbury  in  In  re  Cherry  s 
Settled  Estates  (3). 

Mr.  Chitty,  for  the  trustees  of  the  parish  of  St.  Clement  Danes, 
also  contended  that  the  Petitioners  were  entitled  to  their  costs  as 
prayed. 

Mr.  W.  W.  Karslake,  for  the  Commissioners : — 

The  decision  in  In  re  Spitalfields'  School  is  inconsistent  with  a 
long  line  of  authorities,  and  particularly  with  the  decisions  of  Lord 
Westbury  in  In  re  Cherry  s  Settled  Estates  and  Ex  parte  Vicar  of 
St.  Sepulchres  (4). 

It  is  quite  clear  that,  apart  from  the  Lands  Clauses  Consolida- 
tion Act,  the  Court  has  no  power  to  order  payment  of  these  costs ; 
and  it  is  equally  clear,  from  Lord  Westbury  s  decision  in  In  re 
Cherry  s  Settled  Estates,  that  that  Act  (Lands  Clauses  Consoli- 
dation Act),  which  was  passed  between  the  dates  of  the  3  &  4 
Vict.  c.  87  and  the  9  &  10  Vict.  c.  34,  was  excluded  by  9  &  10  Vict, 
c.  34  from  being  applied  to  3  &  4  Vict.  c.  87. 

The  ground  on  which  In  re  Spitalfields'  School  was  decided  was 
exclusive  of  the  Acts,  and  was  inconsistent  with  a  long  line  of 
authorities :  In  re  Strachan's  Estate  (5) ;  In  re  Land's  Trust  (6). 

The  Vice-Chancellor  : — Mr.  Parker,  Vice-Chancellor  Stuart 

( L)  Law  Eep.  10  Eq.  671.  (4)  33  L.  J.  (Ch.)  372. 

(2)  32  L.  J.  (Oh.)  463.  (5)  9  Hare,  185. 

i   (3)  31  Ibid.  351.  (6)  4  K.  &  J.  81, 
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proceeded  on  a  very  clear  and  intelligible  principle,  but  you  must    V.-C.  W. 
shew  me  that  I  am  not  bound  by  In  re  Cherry's  Settled  Estates  (1). 

In  re 

Mr.  Kenijon  Parker,  in  reply  : —  Charity 

Schools  of 

The  Vice-Chancellor  Stuart  decided  that  there  was  nothing  in  St-  i>unstan- 

°  in-the-West. 

the  Act  which,  deprived  the  Court  of  the  power  to  give  costs  in   

proceedings  in  equity. 

The  Vice-Chancellor  : — A  proceeding  under  a  statute  is  not 
in  general  a  proceeding  in  equity ;  but  I  should  be  glad  to  adhere 
to  the  decision  of  Vice-Chancellor  Stuart  if  you  satisfy  me  I  am 
not  bound  by  the  decision  in  In  re  Cherry  s  Settled  Estates. 

Mr.  Kenyon  Parker : — Lord  Westbury  did  not  himself  adhere  to 
his  decision  in  In  re  Chemjs  Settled  Estates.  In  his  subsequent 
decision  in  Ex  parte  Vicar  of  St.  Sepulchres  (2)  he  admitted  the 
principle  Df  incorporation,  and  gave  such  costs  as  would  have  been 
payable  under  the  Lands  Clauses  Act.  If  that  principle  is  admitted, 
there  is  nothing  to  prevent  the  Court  giving  proper  costs,  though 
they  might  not  be  mentioned  under  the  particular  Act.  %. 

Sir  JohnWickens,  V.C. : — 

If  the  matter  were  res  Integra,  it  might  well  be  held  that,  when 
the  Court  is  directed  to  deal  with  a  particular  matter,  it  is  implied, 
unless  distinctly  negatived,  that  the  Court  has  jurisdiction  over  the 
costs  incident  to  such  proceedings.  On  principle,  therefore,  I 
should  be  disposed  to  follow  the  decision  of  Vice-Chancellor  Stuart. 
But  such  a  view  would,  I  think,  be  in  conflict  not  only  with  the 
decision  of  the  Lord  Chancellor  in  In  re  Cherry  s  Settled  Estates, 
but  with  a  long  line  of  other  cases. 

I  am  bound  by  the  decision  in  In  re  Cherry  s  Settled  Estates  ;  and 
the  only  order  I  can  make  is,  that  the  Petitioners'  costs  be  paid  out 
of  their  one-third  of  the  fund,  and  that  the  balance  be  paid  to  the 
trustees. 

Solicitor  for  the  Petitioners  :  Mr.  John  Mortimer, 
Solicitor  for  the  Kespondents:  The  Solicitor  for  the  Board  of 
Works. 


(1)  31  L.  J.  (Ch.)  351. 


(2)  33  L.  J.  (Ch.)  372. 
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V.-O,  w.  DE  KOCHEFORT  v.  DAWES. 

1871 

Mortgages — Primary  and  Secondary  Securities — Fluctuating  Dd>t. 

June  28 ; 

July  1.  A  testator  having  devised  estates  A.  and  B.,  deposited  the  title-deeds  of 

A.  with  his  bankers  to  secure  any  balance  that  might  be  due  from  him, 
and  being  largely  indebted  and  unable  to  satisfy  the  debt,  and  requiring 
further  small  advances,  deposited  with  the  bank  the  title-deeds  of  B.  The 
debt  remaining  due  at  his  death  : — 

Held,  that  the  amount  due  up  to  the  time  of  the  second  deposit  was  pay- 
able out  of  A.  i  and  the  amount  accrued  subsequently,  out  of  A.  and  B. 
rateably ;  the  value  of  A.  to  be  computed  after  payment  of  the  previous 
mortgage. 

William  heney  dawes,  by  his  win,  dated  the  20th  of 

October,  1862,  gave  to  his  widow  for  life  an  estate  called  the 
Niton  estate.  He  also  gave  to  his  nephew,  the  Count  de  Chabannes, 
the  Wydcombe  Manor  estate,  but  he  was  not  to  be  permitted  to 
sell  such  estate,  or  any  portion  thereof,  until  twenty  years  after 
the  testator's  death.  In  the  event  of  his  dying  without  issue 
before  that  time,  he  directed  the  revenue  to  be  divided  among  his 
three  nieces  for  their  separate  use,  and  at  the  end  of  twenty  years 
to  be  sold  or  disposed  of  for  their  own  benefit  and  use  absolutely. 
Should  the  Niton  estate  not  be  sold  previous  to  his  death,  he 
directed  it  to  be  sold  with  all  its  rights,  royalties,  and  privileges, 
and  also  his  estate  called  Sibbecks,  if  not  sold  previously,  and  the 
proceeds  to  be  invested  ;  and  after  having  invested  enough  to  pro- 
vide £200  per  annum  for  his  widow,  to  be  divided  into  three  por- 
tions for  his  three  nieces  absolutely,  as  well  as  the  invested  fun'', 
on  the  extinction  of  the  said  annuity. 

The  testator  banked  with  the  London  and  County  Bank,  and 
had  entered  into  an  arrangement  with  the  bank  that  he  should 
have  an  advance  of  £8000  on  giving  them  an  equitable  mortgage 
by  deposit  on  certain  real  estates.  Accordingly  his  solicitors,  by 
his  direction,  on  the  24th  of  October,  1862,  deposited  with  the 
bank  the  title-deeds  to  the  Niton  estate;  and  on  the  24th  of 
October  the  testator  signed  a  memorandum  by  which  he  agreed 
that  these  deeds  (set  out  in  a  schedule)  should  be  held  by  the 
bank  as  a  security  for  all  moneys  of  every  description  which  should 
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at  any  time  or  from  time  to  time  be  due  from  him  to  the  bank  on    V.-C.  w. 
the  general  balance  of  his  account,  sucli  balance  to  include  all  1871 
interest,  commission,  and  other  expenses  which  the  bank  might  deRociiefo-.t 
charge  in  respect  of  any  discount,  or  in  obtaining  payment  of  such  Da^es 

balance,  or  in  realising  such  securities.    The  testator  further  un-   

dertook,  on  being  required  by  letter  to  do  so,  to  execute  a  legal 
mortgage  of  the  securities  comprised  in  the  schedule,  and  further 
declared  that  the  security  intended  to  be  created  by  the  instru- 
ment on  any  mortgage  or  mortgages  as  aforesaid  should  not  be 
considered  as  wholly  or  partially  satisfied  by  payment  or  liquida- 
tion of  money  due  on  the  general  balance,  but  should  extend  to 
cover,  and  be  a  continuing  security  for,  all  money  of  every  de- 
scription which  should  at  any  time,  or  from  time  to  time,  become 
due  on  such  balance,  notwithstanding  sucli  payment. 

In  pursuance  of  the  arrangement,  the  bank,  on  the  24th  of 
October,  1862,  advanced  to  the  testator  £8267.  Contempora- 
neously with  the  transaction,  the  testator  was  negotiating  for  a 
mortgage  on  the  Niton  estate  of  £18,000,  but  it  never  was  com- 
pleted. On  the  4th  of  May,  1863,  the  balance  against  him  at 
the  bank  being  very  heavy,  the  testator  on  that  day  addressed  to 
the  manager  of  the  Newport  branch  the  following  memorandum : — 

"  Wydcombe  Manor  House,  May  4th. 
"  Dear  Sir, — As  there  has  been  so  much  greater  delay  in  my 
paying  in  the  £18,000  to  the  London  and  County  Bank  than  I 
anticipated,  and  as  I  cannot  name  the  time  for  a  certainty,  although 
I  know  it  will  be  in  a  few  weeks,  I  have  thought  it  best  to  instruct 
my  solicitor,  Mr.  BimUad,  to  deposit  with  you  the  title-deeds  of 
one  of  my  other  estates,  as  I  shall  be  chequeing  for  a  few  more 
small  sums,  which  otherwise  I  should  not  like  to  do. 

"  W.  R.  Dawes:7 

After  the  receipt  of  such  memorandum  the  bank  did  make 
further  advances,  and  on  the  15th  of  May,  1863,  the  title-deeds  of 
the  Wydcombe  and  SibbecJcs  estates  were  deposited  with  the  bank ; 
but  there  were  no  further  sums  paid  in  by  the  testator. 

The  testator  died  on  the  21st  of  November,  1863,  and  at  his 
death  there  was  due  to  the  bank  from  his  estate  the  sum  of 
£18,951  8s.  lid. 
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V.-O.  W.       The  bank  subsequently  filed  a  bill  against  the  representatives 
1871      of  the  testator  to  realise  their  securities,  and  a  bill  was  also  filed 
DeRoghefort  Dy  tne  parties  interested  under  the  testator's  will  to  administer  his 
v-  estate. 

Dawes. 

  It  appeared  from  the  Chief  Clerk's  certificate  that  the  amount 

due  from  the  testator  to  the  bank  at  the  date  of  the  second 
deposit,  viz.,  the  4th  of  May,  1863,  was  £17,450  10s.  5d.,  and  that 
£1436  0s.  8d.  became  due  between  that  date  and  his  death. 

In  the  suit  by  the  bank,  the  Niton  estate  was  sold  for 
£25,584  8s.  lid.,  out  of  which,  under  an  order  dated  the  12th  of 
January,  1870,  £25,311  8s.  lOd.  was  paid  to  the  bank  in  satisfac- 
tion of  their  claims. 

The  cause  now  came  on  on  the  Petition  of  the  devisees  of  the 
Niton  estate,  and  also  on  further  consideration,  in  order  to  obtain 
the  direction  of  the  Court  as  to  the  proportions  in  which  the 
Niton  and  the  Wydcombe  and  Sibbecks  estates  should  contribute 
to  the  satisfaction  of  the  amounts  paid  to  the  bank. 

Mr.  Grenside,  for  the  devisees  of  the  Niton  estate,  contended 
that  both  estates,  including  the  Sibbecks  estate,  ought  to  con- 
tribute rateably  towards  the  satisfaction  of  the  mortgage  debt. 
The  whole  question  turned  on  the  intention  of  the  testator ;  and 
from  the  fact  that  both  estates  were  devised,  it  was  clear  that  he 
intended  to  benefit  both  parties. 

The  authorities  on  marshalling  were  clearly  in  favour  of  this 
view :  Tombs  v.  Boch  (1) ;  Aldrich  v.  Cooper  (2) ;  Gwynne  v. 
Edwards  (3)  ;  Barnes  v.  Bacster  (4) ;  and  this,  rn  principle,  was  a 
case  of  marshalling. 

The  only  case  in  conflict  with  this  view  was  a  recent  decision  of 
Vice-Chancellor  Matins :  Lipscomb  v.  Lipscomb  (5) ;  but  that  was 
a  very  peculiar  case,  as  the  judgment  proceeded  on  a  circumstance 
that  did  not  occur  here. 

Mr.  C.  Hall,  for  Mrs.  Dawes 

Lipscomb  v.  Lipscomb  hardly  applies  to  this  case  at  all,  because 

(1)  2  Coll.  490.  (3)  2  Etiss.  289,  ti. 

(2)  8  Yes.  382.  (4;  1  Y.  &  C.  Ch.  401. 

(5)  Law  Rep.  7  Eq.  501. 
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in  that  case  the  first  mortgage  was  for  a  specific  sum,  whereas  here    V.-C.  W. 
it  was  for  a  floating  and  probably  a  fluctuating  balance.    There  1871 
was,  in  fact,  here  no  new  loan ;  and  to  test  it  you  must  ascertain  dbKochefc 
whether  the  mortgagor  intended  one  security  to  be  primary  and  j>A*m 

the  other  collateral,  according  to  the  rule  laid  down  by  Lord  Eldon   

in  Marquis  of  Bute  v.  Cunynghame  (1). 

Mr.  Morgan,  Q.C.,  and  Mr.  Fischer,  for  the  Marquis  cle  Cha- 
hannes : — 

The  question  turns  entirely  on  the  intention  to  be  collected 
from  the  written  documents.  The  fair  construction  of  the  docu- 
ments is,  that  the  first  estate  was  pledged  to  secure  the  debt, 
and  that  the  second  deposit  was  made  only  to  meet  the  event  of 
the  first  security  being  insufficient. 

[They  cited  Stringer  v.  Harper  (2).] 

Mr.  Ward  appeared  for  the  trustee. 

Mr.  Grenside,  in  reply,  pointed  out  that  Lipscomb  v.  Lipscomb  (3) 
was  a  case  of  intestacy. 


Sir  John  Wickens,  V.C. : — 

Lipscomb  v.  Lipscomb  was,  in  my  opinion,  well  decided,  and 
must  govern  this  case.  Two  distinctions  have  been  taken  between 
that  case  and  this.  First,  it  is  said  that  here  the  estates  were 
devised,  but  that  in  Lipscomb  v.  Lipscomb  there  was  an  intestacy. 
I  think  there  is  nothing  in  that  distinction.  Secondly,  it  is  said 
that  the  debt  was  in  Lipscomb  v.  Lipscomb  a  specific  sum,  and 
that  here  the  mortgage  was  a  running  security.  There  is  more 
weight  in  this  argument  than  in  the  other,  but  the  fact  seems  to  be 
that  the  testator  did  not  know  in  the  first  instance  what  amount  he 
might  require,  and  when  he  found  that  he  had  increased  the  debt 
beyond  the  value  of  the  property  pledged,  gave  further  security, 
which  he  might  well  do,  without  intending  to  relieve  the  first  estate 
from  the  debt  already  charged  on  it.  The  effect  of  his  act  was  to 
secure  the  further  debt  on  both  estates. 

(1)  2  Russ.  275.  (2)  26  Bear.  83. 

(3)  Law  Hep.  7  Eq.  501. 
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V.-C.  W.       I  read  the  first  memorandum  as  meaning  this :  "  I  want  money  on 
1871       A.  estate ;"  and  the  second  as  saying,  "  I  want  more  money  on  the 
DeKochefort  security  of  A.  and  B"    The  result  is,  that  the  Niton  estate  was 
v-        charged  exclusively  with  the  debt  due  up  to  the  date  of  the  second 

  memorandum,  and  that  both  estates  are  charged  proportionably 

with  the  debt  incurred  subsequently. 

[On  the  authority  of  Barnewell  v.  Iremonger  (1)  it  was  admitted 
that,  in  estimating  the  value  of  the  Niton  estate  for  the  purpose 
of  determining  the  rate  of  contribution  towards  satisfaction  of 
the  second  mortgage,  the  amount  of  the  prior  mortgage  must  be 
deducted.] 

Solicitor  for  the  Plaintiff :  Mr.  Leach. 

Solicitors  for  the  Marquis  de  Chahannes :  Messrs.  Farrer,  Ouvfy, 
&  Co. 

Solicitors  for  Mrs.  Dawes ;  Messrs.  Fortune  &  Oo. 


PKATT  v.  HAEVEY. 

Mortmain^- Contingent  Gift — Bide  of  Construction. 

Bequest  of  £1000  to  be  applied  towards  "building  a  church  at  NttoarJc,  near 
Northgate,  iu  connection  with  the  Established  Church ;  but  if  it  should  not 
be  commenced  during  testator's  lifetime,  or  before  two  years  after  his  death, 
or  if  not  erected  at  Northgate,  then  the  legacy  not  to  be  payable.  Notice  of 
the  conditions  to  be  given  to  the  legatees  : — 
Held,  void. 

To  be  valid,  a  charitable  gift  for  building  must  refer  to  an  existing  site,  or 
expressly  exclude  the  application  of  the  money  in  the  purchase  of  land. 

J.  T.  FISHER,  by  his  will,  dated  the  3rd  of  December,  18G8, 
after  giving  numerous  legacies,  made  the  following  disposition: — 

"  I  give  and  bequeath  £1000  to  the  committee  formed  for  erecting 
or  building  the  church  now  already  commenced  at  Marsden,  in 
connection  with  the  Established  Church,  such  sum  to  be  applied 
towards  the  erection  and  completion  of  the  said  church,  and  to 


V.-C.  w. 
1871 
Jidy  5. 


(i)  9  w.  e.  sa 


VOL.  XIL] 


EQUITY  CASES. 


545 


be  accepted  as  the  performance  of  a  promise  made  to  such  com-     v.-C.  w. 
mittee  of  a  donation  towards  the  said  church.   I  give  and  bequeath  1871 
to  the  vicar  and  churchwardens  for  the  time  being  of  Newark-  pbatt 
upon-Trent  aforesaid  the  sum  of  £1000,  to  be  applied  towards  HA^Ey 

the  expenses  of  building  another  church  in  Newark-uyon-Trent   

aforesaid,  near  Northgate  there,  in  connection  with  the  Established 
Church  ;  but  if  the  building  of  such  new  church  in  Neivark  shall 
not  be  commenced  during  my  lifetime,  or  before  the  expiration 
of  two  years  next  after  my  decease,  or  if  it  shall  not  be  erected 
within  half  a  mile  of  Northgate,  then  such  legacy  shall  not  be 
payable,  but  shall  form  part  of  my  personal  estate ;  and  I  direct 
that  a  written  notice  of  the  above-named  conditional  legacy  of 
£1000  shall  be  given  to  the  vicar  and  churchwardens  aforesaid, 
or  to  some  of  them,  and  to  the  bishop  of  the  diocese,  by  one  or 
more  of  my  executors,  within  two  calendar  months  next  after  my 
decease." 

The  testator  died  on  the  IGth  of  May,  1869.  A  bill  was  subse- 
quently filed  to  administer  his  estate.  No  land  had,  in  fact,  been 
acquired  for  the  site  of  a  church  at  Newark. 

Mr.  Freeman,  for  the  infant  Plaintiffs,  said  the  only  question  in 
the  cause  was  the  validity  of  the  gift  to  the  church  at  Neivark. 
There  was  no  desire  on  the  part  of  the  executors  to  defeat  the 
gift ;  but  the  Plaintiffs  were  infants. 

Mr.  Charles  Hall,  for  the  Vicar  and  Churchwardens  of  Newark-on- 
Trent,  contended  that  the  gift  was  contingent,  and  subject  to  a 
condition  precedent,  viz.,  that  the  church  should  be  commenced 
in  the  lifetime  of  the  testator,  or  within  two  years  after  his  decease. 
The  testator  also  directed  that  a  notice  of  the  condition  should  be 
given  to  the  parties  interested.  The  gift,  therefore,  was  not  an 
absolute  gift,  but  was  on  a  condition  that  something  should  be 
first  done  that  would  remove  every  objection.  If  that  were  not 
done — viz.,  the  church  commenced,  and  the  land  necessarily  ac- 
quired—it would  fail  from  the  terms  of  the  gift ;  but  there  was 
nothing  inherent  in  the  gift  to  vitiate  it :  Cresswetty.  Cresswell  (1)  ; 
Philpott  v.  President  of  St.  George's  Hospital  (2).    In  order  to 

(1)  Law  Eep  6  Eq.  69-75,  (2)  6  H.  L.  C,  338. 
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V.-C.  W.    invalidate  a  gift  for  a  charitable  purpose,  it  was  not  enough  to 

1871       shew  that  it  had  a  tendency  to  lead  to  the  prohibited  act. 
^ — • 

Rr  \rFTb  • 

v.  Mr.  Freeman,  for  the  Plaintiffs,  contended  that  the  gift  was 

Harusy.  yoid^-  as  "being  an  inducement  to  bring  land  into  mortmain.  The 
case  of  In  re  Whatmouglis  Trusts  (1)  was  not  distinguishable  from 
this  case,  and  must  govern  it.    He  also  cited  Haivkins  v.  Allen  (2). 

Mr.  Charles  Hall,  in  reply. 


Sir  John  Wickens,  V.C. : — 

If  the  sentence  had  stopped  at  the  conclusion  of  the  words  of 
gift,  and  before  the  clause  containing  conditions,  no  question 
could  arise  but  that  the  gift  was  invalid.  The  question  is,  whether 
the  conditions  make  it  good. 

The  rule  of  the  Court  is  now  well  settled,  that  in  order  to 
validate  a  gift  of  this  kind,  you  must  find  in  the  will  a  reference 
to  an  existing  site,  on  which  the  building  contemplated  shall  be 
erected,  or  you  must  find  words  expressly  excluding  the  application 
of  the  money  given  in  the  acquisition  of  land. 

There  is  here  no  site  referred  to,  nor  is  the  language  of  the 
gift  sufficient  to  exclude  the  purchase  of  land.  Suppose  the 
trustees  of  this  church  had  £2000  subscribed,  and  that  the  whole 
cost  of  the  church  and  site  was  estimated  at  £3000,  would  or  could 
they  not  purchase  the  land,  and  make  arrangements  for  the 
erection  of  the  church  in  dependence  upon  this  legacy,  as  part  of 
the  general  funds  ?  Supposing  the  cost  of  the  church  and  site  to 
be  £3000,  and  three  testators  to  give  £1000  each  on  the  same  con- 
ditions as  this  legacy,  would  all  the  gifts  be  good  ?  It  seems 
impossible  to  hold  so.  There  must,  therefore,  be  a  declaration 
that  the  gift  is  void,  except  to  the  extent  of  £500 — to  which  extent 
the  statute  43  Geo.  3,  c.  108,  protects  it. 

Solicitors:  Messrs.  Petgrave  &  Eodghinson;  Messrs.  Swann 
(&  Co. 

(I)  Law  Rep.  8  Eq.  272.  (2)  Law  Rep.  10  Eq.  24G. 
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POINTON  v.  POINTON.  v.-c.  w. 

1871 

Executor  and  Trustee — Surviving  Partner  and  Purchaser — Bill  for  Adminktra-  ^v-^ 
Hon  of  Testator's  Estate  and  of  Partnership  Affairs — Misjoinder  of  Sub-  June~\\, 
jccts  —  Parties  —  Multifariousness  —  15  &  16  Vict.  c.  86,  s.  42,  rule  9 — 
Demurrer. 

Three  out  of  four  of  testator's  children,  residuary  legatees  (the  fourth 
being  out  of  the  jurisdiction),  filed  a  bill  against  their  mother,  the  tenant  for 
life,  and  their  uucle  (who  had  carried  on  business  in  partnership  with  their 
father),  and  who  were  executrix  and  executor  and  trustees  of  the  will, 
alleging  that  the  uncle  had  possessed  himself  of  and  employed  the  estate  of 
the  testator,  and  had  occasioned  great  loss  to  it ;  that  he  had  mismanaged 
the  partnership  business ;  that  he  intended  to  get  in  and  to  apply  the  out- 
standing debts  to  his  own  use,  and  that  he  had  bought  at  a  valuation  a 
portion  of  the  estate,  but  had  not  paid  the  purchase-money ;  and  praying  for 
accounts  of  the  estate  of  the  testator,  and  of  what  the  uncle  had,  or  but  for 
his  wilful  default  and  neglect  might  have  received ;  and  that  he  might  be 
charged  with  what  was  now  due  from  him  in  all  respects,  and  with  all  losses 
occasioned  by  his  mismanagement;  and  for  a  receiver  and  for  an  injunction. 
A  demurrer  by  the  uncle  for  multifariousness  and  for  want  of  parties  was 
overruled. 

Demurree  for  multifariousness  and  for  want  of  parties. 

George  Pointon,  who  died  on  the  6th  of  January,  1863,  leaving 
a  widow,  the  Defendant  Eliza  Pointon,  and  four  children,  three  of 
whom  were  Plaintiffs,  the  fourth  being  out  of  the  jurisdiction,  and 
not  a  party  to  the  suit,  him  surviving,  and  who  at  the  time  of  his 
decease  was  carrying  on,  in  partnership  with  his  brother,  the 
Defendant  William  Pointon,  the  businesses  of  lime  burner  and 
corn  merchant  and  miller,  by  will,  dated  the  2nd  of  January,  1863, 
after  bequeathing  all  his  furniture  to  his  wife,  subject  to  the  pay- 
ment of  certain  debts,  gave,  devised,  and  bequeathed  all  his  pro- 
perty, real  and  personal,  unto  his  wife  and  to  his  brother  William 
Pointon,  whom  he  appointed  executors,  upon  trust  to  convert 
into  money  by  sale,  or  by  William  Pointon  taking  all  or  any  part 
thereof  by  valuation,  which  he  thereby  empowered  him  to  do,  and 
to  invest  (as  in  the  will  mentioned)  for  the  benefit  of  his  wife  for 
life,  and  after  her  decease  or  second  marriage  to  divide  the  same 
equally  amongst  all  his  children.    The  bill,  filed  on  the  16th  of 
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V.-C.  w.     May,  1871,  against  William  Pointon  and  the  testator's  widow, 

1871       alleged  that  the  testator's  estate  included  his  share  and  interest  in 

Pointon  ass©ts  of  the  partnership ;  that  the  affairs  of  the  partnership 

^  v'  had  not  been  wound  up ;  that  William  Pointon,  on  the  deatli  of 
Pointon.  r  3 

  the  testator,  possessed  himself  of  such  assets ;  that  he  had  carried 

and  was  carrying  on  the  businesses  under  the  old  style;  that  it 
was  expedient  that  the  testator's  estate  should  be  administered  by 
the  Court;  also  that  the  accounts  of  the  partnership  should  be 
taken ;  that  this  could  not  be  conveniently  done,  except  in  this 
suit  or  in  one  similarly  constituted,  William  Pointon  being  both 
executor  and  surviving  partner ;  that  William  Pointon  ought  to 
account  for  what  he  had  received,  and  for  what,  but  for  his  wilful 
default  and  neglect,  he  might  have  received  on  account  of  the 
testator's  estate ;  that  he  had  employed  the  testator's  estate  in  the 
businesses,  and  had  thereby  occasioned  great  loss  to  it ;  that  he 
had  mismanaged  and  neglected  the  businesses,  and  that  thereby 
large  sums  had  been  lost  to  the  testator's  estate.  There  were  also 
allegations  that  he  was  getting  in  the  outstanding  partnership  debts, 
and  that  he  intended  to  apply  them  to  his  own  use ;  that  he  had 
agreed  to  purchase  Forge  Mill  and  the  stock-in-trade,  part  of  the 
partnership  assets,  at  a  valuation,  and  had  obtained  a  conveyance 
of  the  mill,  but  had  not  paid  the  purchase-money  either  in  respect 
of  the  "mill  or  in  respect  of  the  stock-in-trade,  and  that  he  had 
advertised  the  mill  for  sale  by  auction. 

The  Plaintiffs,  three  children  of  the  testator,  prayed  that  his 
estate  might  be  administered;  for  accounts  of  what  William 
Pointon  had  received,  or,  but  for  his  wilful  default  and  neglect, 
might  have  received ;  and  that  he  might  be  charged  with  what 
was  due  from  him  in  respect  of  the  partnership,  both  before  and 
since  the  death  of  the  testator,  and  with  all  losses  occasioned  by 
his  mismanagement  and  neglect  in  reference  to  the  businesses;  for 
a  receiver  of  the  testator's  estate  and  of  the  assets  of  the  partner- 
ship and  of  the  businesses  carried  on  by  William  Pointon  since 
the  death  of  the  testator ;  and  for  injunctions  to  restrain  William 
Pointon  from  interfering  with  the  testator's  estate  and  the  assets 
of  the  partnership  before  and  since  his  death,  and  from  selling 
the  mill ;  and  for  the  appointment  of  new  trustees ;  and  for  all 
proper  accounts. 
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Mr.  Greene,  Q.C.,  and  Mr.  F.  E.  Colt,  for  the  demurrer,  on  V.-C.w. 
behalf  of  William  Pointon  : —  1871 
The  Plaintiffs  are  endeavouring  to  mix  up  together  three  different  Pointon 

v. 

causes  of  suit  all  inconsistent  with  each  other,  viz.,  the  adminis-  Pointon. 
tration  of  the  testator's  estate,  the  administration  of  the  partnership 
affairs,  and  the  question  whether  William  Pointon  ought  to  be 
restrained  by  an  injunction  from  dealing  with  the  property  which 
he  has  purchased,  and  one  moiety  of  which  is  his  own.  Clearly 
these  are  matters  of  relief  which  ought  to  be  the  subjects  of 
separate  suits.  The  Plaintiffs  ought  not  to  mix  up  the  individual 
rights  of  William  Pointon  with  his  fiduciary  position.  Ward  v. 
Duke  of  Northumberland  (1)  supports  the  proposition  that  one  per- 
son filling  different  capacities  cannot  be  mixed  up  in  all  matters 
of  complaint  against  him  and  another,  and  that  was  followed, 
on  appeal,  in  Salvidge  v.  Hyde  (2),  and  in  Pearse  v.  Hewitt  (3). 

If  the  purchase-money  referred  to  has  not  been  paid,  it  ought 
to  be  the  subject  of  a  distinct  suit.  There  is  no  allegation  of 
collusion.  If  an  executor  has  assets  of  a  testator  in  his  hands  he 
becomes  a  debtor,  and  is  accountable  to  the  estate ;  but  here  there 
is  a  power  in  William  Pointon  to  effect  a  sale  of  the  assets  at  a 
valuation  to  himself;  that  has  been  done,  and  the  sale  to  him  has 
converted  the  property  into  a  debt  as  between  himself  and  his 
co-executrix.  He  is  at  law  the  absolute  owner  of  the  property 
without  any  trust  fastened  upon  it.  Being  purchaser,  the  Plain- 
tiffs must  proceed  against  him  by  virtue  of  the  contract.  They 
cannot  proceed  against  him  in  his  fiduciary  character.  In  respect 
of  any  vendor's  lien,  the  claim  ought  to  be  the  subject  of  another 
suit:  Campbell  v.  MacJcay  (4). 

There  is  a  clear  and  obvious  distinction  between  Mr.  Pointons 
positions  as  purchaser  and  as  trustee  under  the  will.  Clearly  the 
suit  is  objectionable  for  multifariousness.  Further,  George  Pointon, 
the  fourth  child,  said  to  be  out  of  the  jurisdiction,  ought  to  be  a 
party  to  the  suit,  for  there  can  be  no  conclusive  decree  until  all  the 
affairs  in  which  he  is  interested  are  wound  up :  Payne  v.  Parker  (5). 
This  case  is  very  different  from  one  for  administration,  where,  after 

(1)  2  Anstr.  469.  (3)  7  Sim.  471. 

(2)  5  Madd.  138 ;  Jac.  151.  (4)  1  My.  &  Cr.  603,  618. 

(5)  Law  Rep.  1  Cli.  327. 
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V.-C.  W.    serving  eestuis  que  trust  with  notice  of  the  decree,  they  are,  under 
1871      the  statute  15  &  16  Vict.  c.  86,  s.  42,  bound ;  but  the  clauses  of 
Pointon    that  section  do  not  apply  to  any  suit  framed  as  this  is.    This  is  a 


case  of  alleged  wilful  default  against  a  trustee,  and  he  has  a  right 
to  say,  if  the  Court  deals  with  it  at  all,  it  shall  be  done  effectually 
at  once. 

In  DanielTs  Chancery  Practice  (1)  it  is  stated  "  that  persons 
having  co-existent  rights  with  the  Plaintiff  to  sue  the  Defendant 
must  be  brought  before  the  Court  in  all  cases  where  the  subject- 
matter  of  the  right  is  to  be  litigated  in  equity." 

The  case  of  Jesse  v.  Bennett  (2)  is  distinguishable  from  this,  as 
is  the  case  of  Devaynes  v.  Robinson  (3) ;  but  Payne  v.  Parker  (4)  is 
precisely  in  point  when  the  facts  there  stated  are  looked  at,  and  the 
Defendant  relies  upon  that  case  in  support  of  his  demurrer.  The 
Plaintiffs  seek  to  stop  William  Pointon  from  dealing  with  his  own 
property — for  as  to  one  moiety  it  is  his  own,  and  as  to  the  other 
moiety  there  is  no  lien — and  that  of  itself  is  sufficient  to  justify 
the  Court  in  allowing  this  demurrer. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Marten,  for  the  Plaintiffs,  were  not 
called  upon. 

Sie  John  Wickens,  Y.C. : — 

I  think  that  the  demurrer  to  this  bill  is  not  well  founded.  It  is 
a  demurrer  for  want  of  parties,  and  for  what  is  called  multifarious- 
ness, but  which  is  really  misjoinder  of  subjects  in  a  suit.  As  to 
the  objection  for  want  of  parties,  the  case  appears  to  me  to  be 
clearly  within  the  9th  rule  of  s.  42  of  the  15  &  16  Vict.  c.  86,  and 
I  think  it  is  impossible  to  hold  that  three  out  of  four  eestuis  que 
trust — residuary  legatees — cannot  sue  an  executor,  because  the 
fourth  has  not  been  brought  before  the  Court,  without  doing  away 
with  the  operation  of  this  clause  of  the  section.  The  only  authority 
which  has  been  relied  upon  on  this  point  is  the  case  of  Payne  v. 
Parlcer.  That  is  a  case  of  this  sort:  A  trustee  under  a  settle- 
ment was  brought  before  the  Court  to  represent  the  interests  of 
the  eestuis  que  trust,  and  the  Plaintiff,  having  elected  to  have  those 


(1)  Vol.  i.  p.  202. 

(2)  6  D.  M.  &  G.  609. 


(3)  24  Beav.  86. 

(4)  Law  Eep.  1  Ch.  327. 
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interests  represented,  was  bound  to  have  them  represented  by    V.C.  w. 
proper  persons.    The  only  question  was,  whether  he  had  done  so;  1871 
and  the  Court  decided  that  the  trustee,  Mr.  Heningham,  did  not  Pointon 
sufficiently  represent  the  interests  of  the  cestuis  que  trust,  and  p0r'T0N 
required  that  they  should  be  made  parties ;  and  I  think  that  the  — 
Court  could  not  have  decided  otherwise.     But  that  case,  when 
attentively  looked  at,  has,  in  my  opinion,  no  application  to  the 
present. 

Next,  as  to  the  question  of  multifariousness :  I  think  that  there 
is  no  more  in  the  objection  on  that  ground  than  there  is  in  that 
for  want  of  parties.    There  are  three  analogous  vices  to  which 
bills  in  equity  are  subject — misjoinder  of  Plaintiffs,  misjoinder  of 
Defendants,  and  multifariousness  or  misjoinder  of  subjects  of  suit. 
It  is  the  last  which  is  imputed  to  this  bill.    Multifariousness,  pro- 
perly so  called,  exists  when  one  of  the  Defendants  is  not  interested 
in  the  whole  of  the  relief  sought,  as  the  old  form  of  the  demurrer 
for  multifariousness  shews.    Misjoinder  of  subjects  of  suit  is  where 
two  subjects  distinct  in  their  nature  are  united  in  one  bill,  and 
for  convenience'  sake  the  Court  requires  them  to  be  put  in  two 
separate  records.  The  case  of  Salvidge  v.  Et/de  (1),  in  which  the  bill 
was  for  the  administration  of  a  testator's  estate,  and  to  set  aside  a 
sale  made  of  part  of  it  by  the  executor,  was  an  instance  of  this. 
There  the  Court  refused  to  allow  the  two  subjects  to  be  united, 
although  the  Plaintiff  was  interested  in  each,  and  the  Defendants 
were  liable  in  respect  of  each.    In  the  present  case  the  misjoinder 
is  of  this  nature :  the  suit  is  first  an  ordinary  suit  against  the 
devisees  in  trust  and  executors  for  the  administration  of  the  real 
and  personal  estates  of  the  testator ;  and,  secondly,  the  Plaintiffs 
claim  to  have  the  partnership  accounts  taken  as  between  the 
testator's  estate  and  the  Defendant  William  Pointon,  the  testator's 
partner  and  one  of  the  executors  and  trustees;  and  then  the  suit 
is  further  complicated  in  this  way:  it  is  alleged  that  William 
Pointon  has  sold  to  himself  or  taken  possession  of  the  partnership 
assets  at  a  valuation  under  a  power  in  the  will,  and  that  he  has 
not  paid  for  them.    It  is  suggested  that  not  only  is  the  price  of 
such  assets  in  his  hands,  but  that  he  having  sold  to  himself  with- 
out payment,  what  was  purported  to  be  sold  remains  assets  of  the 
(1)  5Madd.  138;  Jac.  .151. 


552 


EQUITY  CASES. 


[L.  It. 


v. 

POINTON 


V.-C.  W.    testator  till  the  price  is  paid.   If  a  trustee  who  is  entitled  to  take 
1871      property  at  a  valuation  has  a  valuation  made,  but  does  not  pay 
Pointon    *ne  money,  nothing  passes ;  until  the  money  has  been  paid  he  has 
no  interest  in  the  property. 

It  is  not  necessary  to  consider  whether  the  Plaintiffs  are  or  are 
not  entitled  to  all  the  relief  which  they  ask ;  but  the  question  isj 
whether  the  various  subjects  as  to  which  relief  is  sought  are  such 
as  if  fit  for  discussion  can  be  properly  dealt  with  in  one  suit. 
This  is,  of  course,  a  matter  of  discretion.  The  Court  will  not  allow 
distinct  subjects  to  be  mixed  up  in  one  suit  when  it  would  be 
inconvenient  to  the  Court,  or  unfair  to  some  one  or  more  of  the 
parties  to  it;  but  not  one  of  these  considerations,  or  of  those 
mentioned  in  the  case  of  Campbell  v.  MacJcay  (1),  applies  to  the 
present  case.  The  estate  of  the  testator  cannot  be  wound  up  until 
the  partnership  accounts  have  been  taken,  nor  until  it  has  been 
ascertained  whether  William  Pointon  will  pay  the  purchase-money 
or  not.  It  is  quite  clear  that,  if  there  are  to  be  separate  suits, 
they  must  be  closely  intermixed,  and  the  winding-up  of  the  prin- 
cipal suit  must  await  that  of  the  other  or  others,  and  before  it 
can  be  found  out  what  the  estate  of  the  testator  consists  of,  or 
what  William  Pointon  owes  to  it,  the  partnership  accounts  must 
be  taken.  I  am  wholly  unable  to  discover  wrhy  they  should  not 
be  taken  in  this  suit.  If  it  would  result  in  inconvenience  or 
unfairness,  it  would  be  another  matter ;  but  it  appears  to  me  to  be 
impossible  to  say  that  any  inconvenience  can  be  apprehended,  or 
that  any  injustice  will  be  done.  My  opinion  being  that  the  objec- 
tion as  to  misjoinder  of  subjects  has  failed  as  completely  as  that 
as  to  misjoinder  of  parties,  the  demurrer  must  be  overruled. 

Solicitors:  Mr.  John  Burton,  agent  for  Mr.  F.  Salt,  Tunstall ; 
Messrs.  Bell,  BrodricJc,  &  Gray,  agents  for  Mr.  Alexander  Bay, 
Buncorn,  Cheshire. 

(1)  1  My.&Cr.  603. 
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In  re  BETTON'S  TEUST  ESTATES.  V.-C.  W 

lhTl 

Wife's  Bent-charge — Mortgage — Reconveyance  to  Husband — Wife's  Equity  <f 

Redemption — Title — Parol  Evidence  of  Intention.  July  Vii. 

A  married  woman  was  entitled  for  life,  in  the  event  of  surviving  her 
husband,  to  a  rent-charge.  She  joined  him  in  executing  a  mortgage  of  the 
estates  upon  which  it  was  charged,  and  by  the  mortgage  deed  absolutely 
released  and  extinguished  her  rent-charge.  A  portion  of  the  estates  was 
reconveyed  by  the  mortgagees  to  the  husband  released  from  the  mortgage, 
and  he  afterwards  remortgaged  the  same  to  other  mortgagees,  who  under  a 
power  entered  into  a  contract  for  sale.  The  title  being  objected  to,  on  the 
ground  that  the  rent-charge  was  still  subsisting,  the  vendors  produced  parol 
evidence  that  the  former  mortgagees  had  stipulated  with  the  solicitor  of  the 
mortgagor  and  his  wife  for  the  absolute  release  of  the  rent-charge : — 

Held,  that  where  a  wife  joins  in  a  mortgage  deed,  her  equity  of  redemp- 
tion is  not  released  if  there  be  no  express  contract  on  her  part  to  do  so,  and 
that  at  any  rate  the  title  was  too  doubtful  to  be  forced  upon  the  purchasers. 

Adjouened  summons. 

By  an  indenture  dated  the  29th  of  August,  1832,  Mr.  St.  Quintin 
charged  certain  parts  of  his  estates  in  the  counties  of  Cambridge 
and  Buckingham  with  a  jointure  rent-charge  of  £200  in  favour  of 
Louisa  St.  Quintin,  his  wife,  in  the  event  of  her  surviving  him ; 
and  by  an  indenture  dated  the  20th  of  February,  1835,  the  rent- 
charge  was  shifted  upon  certain  other  parts  of  the  same  estates. 
In  1853,  existing  mortgages  of  the  estates,  charged  with  the  rent- 
charge,  were  transferred  to  certain  mortgagees  to  secure,  with  a 
further  sum  advanced,  to  Mr.  St  Quintin  the  sum  of  £39,000. 

At  the  same  time  two  other  mortgagees  advanced,  on  the  security 
of  the  same  estates,  two  sums  of  £5000  and  £1000.  Mrs.  St 
Quintin  was  a  party  to,  and  executed  and  acknowledged,  the  mort- 
gage deed  for  securing  the  £39,000  ;  and  the  deed  recited  that  the 
mortgagees  had  agreed  to  advance  the  money  in  consideration  of 
her  joining  in  the  deed  "  in  manner  hereinafter  expressed  and  for 
the  purpose  hereinafter  appearing."  By  the  operative  part  she 
conveyed  the  estates  "  for  the  purpose  of  absolutely  releasing  and 
for  ever  extinguishing "  the  rent-charge ;  and  by  the  proviso  for 
redemption,  the  estates  (which  were  conveyed  to  the  mortgagees 
subject  to  certain  prior  charges)  were  to  be  reconveyed  to  Mr. 
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V.-O.  W.  St.  Quintin,  his  heirs  and  assigns,  "  subject  as  aforesaid."  Mrs. 
1871  St.  Quintin  was  not  a  party  to  either  of  the  two  subsequent 
In  re  ^  mortgages. 
BTrustS  ^n  parts  of  the  estates  were  released  from  the  three  mort- 
Estates.  gages  and  reconveyed  by  the  mortgagees  to  Mr.  St.  Quintin,  who 
shortly  afterwards  mortgaged  the  same  to  other  mortgagees  for  the 
sum  of  £6000,  with  a  power  of  sale.  The  Ironmongers1  Company, 
being  trustees  of  trust  funds  which  had  been  paid  into  Court  in 
this  matter  under  the  provisions  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  entered  into  a  contract  with  the  mortgagees  of 
1859  for  the  purchase  of  Field  Side  Farm,  a  part  of  these  remort- 
gaged  estates.  The  purchase  was,  in  January,  1870,  approved  by 
the  Court,  subject  to  the  usual  reference  as  to  title.  The  convey- 
ancing counsel  before  whom  the  matter  came  having  objected  to 
the  title  on  the  ground  that  Mrs.  St.  Quintin1  s  release  of  her  rent- 
charge  by  the  mortgage  deed  of  1853  was  only  for  the  purpose  of 
giving  priority  to  the  mortgage,  and  did  not  affect  the  equity  cf 
redemption,  the  vendors  produced  the  following  evidence  as  to  the 
transaction  in  1853  :  The  three  mortgages  were  parts  of  the  same 
transaction  for  raising  the  aggregate  sum  of  £45,000,  and  the 
same  solicitor  acted  for  the  three  sets  of  mortgagees,  and  was 
himself  one  of  the  second  mortgagees.  The  draft  of  the  mort- 
gage for  £39,000  was  originally  prepared  by  Mr.  Davidson,  the  con- 
veyancer, in  the  form  in  which  the  deed  was  afterwards  executed, 
except  that  the  words  "  for  ever "  in  the  clause  of  the  operative 
part  above  set  out  were  not  inserted.  In  the  margin  of  the  draft, 
opposite  to  the  words  relating  to  the  release  of  the  rent-charge, 
Mr.  A.  B.  wrote  qusere,  postponing  only."  The  draft  having  been 
sent  to  the  solicitor  of  Mr.  and  Mrs,  St.  Quintin  for  his  perusal, 
he  struck  out  the  words  "  absolutely  releasing  and  extinguishing," 
and  substituted  for  them  the  words  "  postponing  to  the  charge 
hereby  created ;"  and  he  added  to  the  proviso  for  redemption  words 
expressly  providing  that  the  estate  should  be  reconveyed  subject 
to  the  rent-charge.  The  mortgagees'  solicitor  objected  to  the  pro- 
posed alterations,  on  the  ground  that  unless  the  rent-charge  was 
absolutely  released,  it  would  be  necessary  to  make  Mrs.  St.  Quintin 
a  party  to  the  two  subsequent  mortgages.  After  some~diseussion, 
it  was  ultimately  agreed  that  the  words  "absolutely  releasing  and 
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extinguishing "  should  be  restored,  and  the  words  "  for  ever  " 
inserted  before  the  word  "  extinguishing."  The  addition  to  the 
proviso  for  redemption  was  also  expunged,  so  that  it  remained  a 
proviso  for  reconveyance  "  subject  as  aforesaid."  When  the  draft 
was  finally  settled,  the  mortgagees'  solicitor  wrote  to  the  mort- 
gagor's solicitor  thus : — "  I  have  settled  the  draft  as  originally 
drawn  by  Mr.  Davidson,  that  is  to  say,  making  Mrs.  St.  Quintin 
absolutely  release  her  annuity,  by  which  means  she  is  not  a  neces- 
sary party  to  any  of  the  subsequent  mortgage  deeds."  Notwith- 
standing this  evidence,  the  conveyancing  counsel  was  of  opinion 
that  the  rent-charge  was  not  effectually  released,  and  that  the  title 
was  consequently  defective ;  and  the  Chief  Clerk  accordingly 
certified  that  a  good  title  could  not  be  made.  The  vendors  then 
took  out  this  summons  to  vary  the  Chief  Clerk's  certificate. 

Mr.  Joshua  Williams,  Q.C.,  and  Mr.  Dalton,  for  the  vendors : — 

It  was  intended  that  this  rent-charge  should  be  absolutely 
released,  and  the  language  used  in  the  deed  of  1853  was  sufficient 
for  the  purpose.  There  may  be  in  some  cases  a  resulting  trust, 
though  the  release  of  the  deed  be  absolute;  but  here  there  is 
clear  parol  evidence  of  the  intention  of  the  wife  to  do  more  than 
release  for  the  purpose  of  the  mortgage.  Parol  evidence  of  the 
intention  of  the  parties  maybe  admitted  in  support  of  a  title.  The 
cases  of  Lord  Braybroke  v.  InsJcip  (1),  Smith  v.  Death  (2),  Filling- 
ham  v.  Bromley  (3),  Spencer  v.  Topham  (4),  Clinton  v.  Hooper  (5), 
and  Earl  of  Kinnoul  v.  Money  (6),  also  Tudor  s  Leading  Cases  (7), 
bear  upon  the  subject ;  and  looking  at  the  deed  it  will  be  seen  that 
the  intention  is  sufficiently  expressed.  The  cases  in  which  the  wife 
has  been  held  entitled  to  the  equity  of  redemption,  some  of  which 
have  gone  a  great  length  upon  this  point,  shew  that  it  is  merely  a 
presumption  of  equity  arising  from  the  circumstances  of  the  parties, 
which  may  be  rebutted  by  evidence  of  a  contrary  intention.  Here 
there  is  such  evidence,  both  in  the  deed  itself  and  in  what  passed 
during  the  transaction.    No  doubt  the  purchasers  will  rely  upon 

(1)  8  Ves.  417.  (4)  22  Beav.  573. 

(2)  5  Madd.  371.  (5)  1  Ves.  173. 

(3)  T.  &  B.  530.  (G)  3  Sw.  202. 

(7)  3rd  Ed.  vol.  ii.  p.  922. 
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V.-C.  w.    the  cases  of  Wood  v.  Wood  (1),  Eddleston  v.  Collins  (2),  Whitbread 
1871       v.  Smith  (3),  and  Heather  v.  O'Neill  (4),  but  they  are  all  founded 
jn  re      upon  mistake.    In  this  case,  however,  there  has  been  no  mistake 
^Thust  8    anc^  110  fraud>  and  there  is  no  ground  for  supposing  that  there  was 
Estates,    any  ;  and,  upon  the  whole,  it  is  submitted  that  it  must  be  held  that 
Mrs.  St.  Quintin  absolutely  released  and  extinguished  her  rent* 
charge,  and  that  the  certificate  ought  to  be  varied  by  stating  that 
the  title  is  a  good  one. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Wingfield,  for  the  purchasers:— 

No  doubt  there  was,  for  the  purpose  of  these  particular  mort- 
gages, considerable  discussion  as  to  whether  Mrs.  St.  Quintin 
should  absolutely  release  her  annuity.  Suppose  the  £39,000  had 
been  repaid,  would  not  Mrs.  St.  Quintin  have  been  able  to  soy 
that  the  object  for  which  she  joined  had  been  answered — that  the 
particular  purpose  was  at  an  end,  and  that  the  estates  reverted  to 
their  former  position  ? 

The  case  of  Eddleston  v.  Collins  (5)  confirms  the  general  rule, 
that  the  purpose  being  answered,  the  original  position  will  be 
restored. 

The  case  shews  nothing  more  than  a  conveyance  by  a  wife  to 
secure  her  husband's  debt.  Putting  out  of  sight  the  negotiations 
in  this  case,  if  this  had  been,  not  a  wife's  rent-charge,  but  her  estate, 
it  would  have  been  a  conveyance  subject  to  redemption,  and  in 
such  a  case  a  reconveyance  to  the  husband  would  not  have 
altered  the  title  existing  before  the  mortgage.  In  the  proviso  for 
redemption,  the  words  "  subject  as  aforesaid "  may  extend  to 
include  this  rent-charge ;  but  even  if  those  words  had  been  omitted, 
the  cases  shew  that  the  terms  in  which  the  equity  of  redemption  is 
reserved  in  such  a  case  do  not  take  away  the  wife's  right,  unless 
the  intention  to  do  so  is  clearly  expressed ;  consequently,  in 
this  case,  the  wife's  title  has  revived  by  this  reconveyance.  It 
is  contended  on  the  other  side  that  parol  evidence  will  be  received 
to  prove  the  intention,  but  in  the  cases  cited  isolated  facts  only 
were  proved.    However,  if  all  the  evidence  produced  be  admitted, 


(1)  7  Beav.  183.  (3)  3  D.  M.  &  G.  727. 

(2)  3  D.  M.  &  G.  1.  (4)  2  De  G.  &  J.  399. 

(5)  3  D.  M.  &  G.  1-15. 
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it  only  proves  that  the  mortgagees  required  the  rent-charge  to  be 
released  for  the  purpose  of  the  mortgages,  which  have  now  been 
paid  off,  and  not  that  the  husband  was  to  have  the  equity  of 
redemption  discharged  from  his  wife's  rent-charge.  The  Court 
will  not  force  upon  a  purchaser  a  title  depending  on  parol  evidence 
in  the  absence  of  the  party  against  whose  right  the  evidence  is 
adduced.    The  summons,  therefore,  ought  to  be  dismissed. 

Mr.  Joshua  Williams,  in  reply : — 

This  is  not  a  case  of  construction.  The  words  of  the  deed  admit 
of  no  doubt  whatsoever.  At  law  the  annuity  is  gone  for  ever,  the 
wife  having  conveyed,  released,  and  extinguished  it  in  such  a 
manner  that  it  could  not  revive  again.  Her  title  in  equity  rests 
solely  on  an  equitable  presumption.  The  cases  shew  that  parol 
evidence  is  admissible  to  rebut  any  such  presumption  ;  and  here 
the  parol  evidence  conclusively  rebuts  it. 

Sir  John  Wickens,  V.C. : — 

I  think  that  this  title  is  too  doubtful  to  be  forced  upon  a  pur- 
chaser. In  my  opinion,  the  decision  in  Wood  v.  Wood  (1)  lays  clown 
the  rule  of  the  Court  in  such  a  case.  The  case  of  Eddleston  v. 
Collins  (2)  seems  to  me  to  have  been  inaccurately  summarised — in- 
deed materially  misstated  in  the  marginal  note.  But  even  if  it  had 
been  correctly  stated,  the  case,  as  it  stands,  does  not  support  the 
vendors'  contention,  nor,  in  fact,  do  any  of  the  other  cases  which 
have  been  cited  on  his  behalf.  Of  course,  where,  as  in  some  of 
them,  the  equity  of  redemption  is  reserved  as  to  part  of  the  estate  in 
one  way,  and  as  to  another  part  of  the  estate  in  another  way,  the 
argument  is  very  strong  indeed  in  favour  of  these  different  limita- 
tions having  been  intended  to  mean  different  things,  and  even  of 
both  having  been  intended  to  mean  exactly  what  they  imported. 
It  may  be  shewn  on  the  face  of  a  mortgage  deed  that  there  is  an 
intention  to  resettle  the  equity  of  redemption,  but  it  must  be 
shewn  by  something  which  bears  expressly  on  that  identical  point. 
I  do  not  say  that  it  must  be  stated  in  terms  that  there  is  an  in- 
tention to  resettle,  but  it  must  be  shewn  unequivocally  that  there 
is  the  intention.  There  are  three  parts  of  this  deed  which  are 
(1)  7  Beav.  183.  (2)  3  D.  M.  &  G.  1. 
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i  V.-C.  W.    alleged  to  bear  upon  the  point :  the  recital,  which  merely  leads  up 
1871       to  the  operative  part;  the  operative  part  itself;  and  the  proviso 
jn  re      for  redemption.    The  proviso  is  ambiguous,  much  more  ambiguous 
Bt™t  8    ^ian  ^e  one  *n  ^ne  case  °f  Wood  v.  Wood  (1 ) ;  in  fact,  the  only  part 
Estates.     0f  the  deed  which  assists  the  vendors'  contention  is  the  operative 
part,  and  that  is  insufficient  for  their  purpose.    It  is  a  release  of 
the  rent-charge  to  the  mortgagees,  their  heirs  and  assigns,  to  whom 
at  the  same  time  the  estates  were  absolutely  conveyed.    It  is  no 
unreasonable  view  that  the  absolute  release  of  the  rent-charge  was 
to  be,  as  the  absolute  conveyance  of  the  estate  was  to  be,  subject 
to  the  equity  of  redemption.     Therefore,  on  the  deed  standing 
alone,  I  think  that  Mrs.  St.  Quintin's  concurrence  is  necessary  to 
free  the  title  from  all  doubt. 

It  is  said,  however,  that  there  is  parol  evidence  to  rebut  the 
prima  facie  construction  of  the  deed  and  the  conclusion  of  equity. 
Now,  I  by  no  means  hold  that  a  title  depending  on  parol  evidence 
is  always  a  bad  one ;  but  it  is  to  be  observed  that  what  ought  to  be 
shewn  in  this  case  is  a  particular  contract  between  the  husband 
and  the  wife,  and  all  that  has  been  shewn  is  a  particular  contract 
between  the  mortgagees  and  the  husband ;  which  the  wife  accepted 
and  made  binding  on  herself  by  acknowledging  the  deed,  so  far  as 
the  deed  contained  it,  but  not  further.  If  the  deed  contained  no 
such  contract,  the  wife  did  not  come  under  it  by  acknowledgment, 
though  the  husband's  deed  was  deliberately  framed  with  the  in- 
tention of  making  her  do  so.  I  hold  that  the  deed  does  not  import 
an  express  contract  by  the  wife  to  release  her  equity  of  redemp- 
tion, and,  if  so,  there  is  nothing  which  binds  her  to  perfect  this 
title ;  and  therefore  the  summons  must  be  dismissed  with  costs. 

;   Solicitors:  Mr.  A.  Warner;  Mr.  S.  Adams  Beck 

(1)  7  Beav.  183. 
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HARBIN  v.  MASTERS!  AN.  L  V.-C  W. 

1871 

Will — Annuities — Bequest  to  Charities — Direction  to  accumulate  Surplus —  ulv^, 

Thellusson  Act.  July  12,  14. 

Testator  bequeathed  annuities,  and  directed  his  trustees,  in  case  the  annual 
income  of  the  trust  moneys  should  not  be  sufficient  for  them,  to  apportion 
the  deficiency  rateably;  and  that  in  case  of  there  being  any  surplus  income 
they  should  invest  it  every  year,  and  after  the  decease  of  the  surviving  an- 
nuitant should  convert  the  trust  property  and  stand  possessed  of  the  moneys 
and  the  accumulations  in  trust  to  pay  and  divide  the  same  into  the  several 
public  charities  named  (five  in  number),  according  to  the  amounts  (£100  in 
each  case)  set  after  their  names.  The  testator  had  no  next  of  kin.  After 
completely  providing  for  the  annuities  there  was  a  large  surplus,  consisting  of 
pure  and  impure  personalty : — 

Held,  that  the  five  charities  were  entitled  equally  to  the  whole  of  the  re- 
siduary pure  personalty,  and  the  accumulations  during  the  period  of  twenty- 
one  years  from  the  death  of  the  testator ;  and  that  the  Crown  was  entitled  to 
the  impure  personalty : 

Eeld  also,  that  the  charities  were  not  entitled  to  have  the  accumulations 
stopped,  and  to  be  paid  at  once,  but  that  the  accumulations  must  go  on  till 
further  order. 

Further  consideration. 

J.  F.  Duncan,  who  died  on  the  1st  of  January,  1865,  by  will,  on 
the  15th  of  February,  1860,  after  appointing  two  executors ;  direct- 
ing all  his  debts  to  be  paid  ;  and  making  a  specific  bequest  to  his 
wife  (who  predeceased  him),  gave  all  the  residue  of  his  personal 
estate  unto  the  executors,  upon  trust  out  of  the  annual  income  to 
pay  a  legacy  and  certain  annuities  to  the  persons  named.  But 
in  case  the  annual  income  of  the  trust  moneys  should  not  be 
sufficient  for  the  payment  of  the  whole  amount  of  the  annuities, 
he  directed  his  trustees  to  apportion  the  deficiency  between  the 
annuitants  according  to  the  amount  of  their  annuities,  and  so 
that  the  same  should  rateably  abate  ;  and  upon  further  trust, 
that  the  trustees  should  in  every  year  after  his  decease  inve&t 
the  surplus  income,  if  any,  of  the  trust  moneys,  whether  such 
surplus  should  arise  from  the  determination  of  any  annuity  or 
otherwise,  in  the  securities  mentioned,  "and  from  and  after  the 
decease  of  the  survivor  of  the  said  annuitants,  do  and  shall  sell, 
dispose  of,  and  convert  into  money  all  such  part  of  the  said 
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V.-O.  W.    trust  moneys,  stocks,  funds,  and  securities,  and  the  accumulations 
1871      thereof  respectively,  as  shall  not  actually  consist  of  cash,  and 
Haebin     stand  possessed  of  the  money  to  arise  from  such  sale,  disposition, 
[asteeman  an(^  conversion,  and  also  of  such  part  of  the  said  trust  moneys, 
  stocks,  funds,  and  securities,  and  the  accumulations  thereof  respec- 
tively, as  shall  consist  of  actual  cash,  in  trust  to  pay  and  divide 
the  same  into  the  several  public  charities  hereinafter  named,  ac- 
cording to  the  amounts  set  after  their  respective  names  (that  is  to 
say) :  to  the  treasurer  for  the  time  being  of  an  institution  known 
by  the  name  of  the  London  Orphan  Asylum,  for  the  reception  and  ! 
education  of  destitute  orphans,  established  in  London,  £100 ;  to  the  j 
public  dispensary,  Carey  Street,  near  Lincoln's  Inn,  £100 ;  to  the  ! 
Royal  Free  Hospital,  Grays  Inn  Road,  £100  ;  to  the  King's  College 
Hospital,  in  Carey  Street,  Lincoln's  Inn,  £100 ;  and  to  an  institu- 
tion called  the  [here  there  was  a  blank  line],  under  the  patronage 
of  the  late  Lord  Mayor  of  London,  Alderman  Wire,  the  sum  of 
£100,  for  the  benefit  of  persons  afflicted  with  paralysis." 

The  suit  was  instituted  in  April,  1865,  for  the  administration  of 
the  real  and  personal  estate  of  the  testator. 

The  Chief  Clerk's  certificate  shewed  that  the  testator  had  not  at 
the  time  of  his  death,  any  next  of  kin.  It  also  shewed  that  the 
fifth  charity  intended  to  be  benefited  was  the  National  Hospital 
for  the  Relief  and  Cure  of  the  Paralysed  and  Epileptic. 

The  pure  personalty  amounted  to  the  sum  of  £25,838  2s.  3d., 
and  the  impure  personalty  to  the  sum  of  £3063  14s. 

Complete  provision  had  been  made  by  various  orders  in  the 
cause  for  the  payment  of  the  annuities. 

Mr.  Greene,  Q.C.,  and  Mr.  Jaclcson,  for  the  treasurer  of  the 
London  Orphan  Asylum  (who  had  the  carriage  of  the  decree)  : — 

The  question  is  as  to  the  construction  of  the  residuary  gift  in 
this  will.  What  is  meant  by  the  words  <:in  trust  to  pay  and 
divide  the  same  (trust  moneys)  into  the  several  public  charities 
hereinafter  named,  according  to  the  amounts  set  after  their  respec- 
tive names  ?"  Clearly  the  only  possible  construction  of  them  is 
that  the  residue  is  to  be  divided  amongst  these  charities  equally 
in  proportion  to  the  sums  mentioned,  and  therefore  the  London 
Orphan  Asylum  claims  to  be  entitled  to  one-fifth  of  the  pure  per-  j 
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sonalty.    As  to  the  accumulations,  though  there  may  possibly  be    V.-C.  W. 
an  interval  between  the  twenty-one  years  from  the  death  of  the  1*71 
testator  and  the  death  of  the  surviving  annuitant,  yet  the  Court,  haebin 
the  annuities  being  provided  for,  has  power  to  stop  the  accumula- 
tions, and  to  order  payment  to  the  charities  notwithstanding  the 
Thellusson  Act  (39  &  40  Geo.  3,  c.  98) ;  and  it  is  submitted  that 
that  power  ought  to  be  exercised  on  behalf  of  the  charities. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Hallett,  for  the  treasurer  of  the 
Royal  Free  Hospital : — 

There  can  be  no  doubt  that  the  testator's  intention  was  to  give 
all  his  residue  for  the  benefit  of  these  charities,  for  there  is  no  gift 
whatever  after  that  to  the  charities  except  the  trust  "  to  pay  and 
divide "  amongst  them;  and  in  all  such  cases  the  Court  will  so 
construe  the  gift  as  to  prevent  an  intestacy  :  Robinson  v.  Hicks  (1)  ; 
Jesson  v.  Wright  (2)  ;  Morrall  v.  Sutton  (3).  The  testator  had  no 
family  and  no  next  of  kin,  and  if  the  charities  are  not  entitled  the 
Crown  will  be.  There  is  every  presumption  in  favour  of  the  view 
that  the  testator  did  not  intend  to  die  intestate :  Philipps  v. 
Chamberlaine  (4)  ;  Ford  v.  Ford  (5).  Roper  on  Legacies  (6)  con- 
tains some  general  rules  which  may  be  useful  to  refer  to  in  such  a 
case  as  this.  Looking  at  all  the  facts  and  circumstances,  it  is  sub- 
mitted that  these  charities  are  entitled  to  ask  not  only  for  the 
residue  but  for  the  accumulations,  and  that  gives  them  a  right  to 
ask  that  the  funds  shall  be  paid  to  them  at  once.  Notwithstanding 
the  case  of  Matheivs  v.  Keble  (7),  the  charities  will  be  entitled  to 
the  accumulations. 

[They  also  cited  O'Neill  v.  Lucas  (8)  and  Griffiths  v.  Vere  (9).] 

[Mr.  Hemming,  for  the  Attorney -General,  referred  to  Nettleton  v. 
Stephenson  (10).] 

The  decision  there  does  not  govern  the  point.  It  was  probably 
contemplated  by  this  testator  that  the  income  would  not  be  more 
than  sufficient  to  pay  the  annuities.    In  consequence,  however,  of 

(1)  3  Bro.  P.  C.  180.  (0)  Vol.  ii.  1460-1. 

(2)  2  Bli.  1-56.  (7)  Law  Rep.  4  Eq.  467  ;  3  Ch.  691; 

(3)  1  Ph.  533.  (8)  2  Keen,  313. 

(4)  4  Ves.  50.  (9)  9  Ves.  127. 

(5)  6  Hare,  486-492.  (10)  3  De  G.  &  Sm.  366. 
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V.-O.  W.    the  deaths  of  some  of  the  annuitants,  there  is  now  a  larger  fund 
1871      than  necessary  to  provide  for  the  annuities.    The  proposition  is  not 
Harbin     whether  the  Thellusson  Act  accelerated  the  right  to  receive  the 
Iasterman  legacies>  but  the  question  is,  whether  but  for  that  Act  there  would 
—      be  any  objection  to  the  direction  to  accumulate  ?    This  direction, 
however,  simply  applies  to  the  surplus  fund.    The  object  for  which 
that  direction  was  given  is  at  an  end,  and  but  for  the  Act  there  can 
be  no  doubt  the  charities  would  be  entitled  to  ask  to  be  paid  at 
once.    Ellis  v.  Maxwell  (1)  has  some  bearing  on  the  point,  but  the 
difficulty  which  arose  in  that  case  does  not  occur  here. 

Though  there  be  a  direction  to  accumulate,  yet  if  in  fact  the 
particular  object  no  longer  exists,  the  fund  may  be  let  loose,  and 
be  given  to  the  persons  who  have  a  vested  interest  in  it.  These 
charities  have  a  vested  interest.  The  accumulations  were  directed 
for  their  benefit,  but  they  do  not  want  any  to  be  made;  they 
desire  to  have  the  fund.  The  cases  of  Bryan  v.  Collins  (2), 
Drewett  v.  Pollard  (3),  O'Neill  v.  Lucas  (4),  and  McDonald  v. 
Bryce  (5),  conflict  with  the  decision  in  Ellis  v.  Maxwell,  which 
governs  this  case.  The  charities  are  entitled  to  immediate  pay- 
ment, upon  the  ground  that  the  direction  to  make  the  accumula- 
tions beyond  twenty- one  years  is  void  within  the  Thellusson  Act. 
They  are  clearly  entitled  to  the  income  during  the  twenty-one 
years,  and  they  have  a  right  to  say  that  there  shall  be  no  accumu- 
lations during  or  after  that  period. 

[They  also  cited  Wilson  v.  Wilson  (6).] 

Mr.  CracJcnall,  for  the  treasurer  of  the  Carey  Street  Dis- 
pensary :— 

The  testator  intended,  after  providing  for  the  annuities,  to  throw 
his  property  into  one  mass,  and  to  have  it  converted  into  money, 
and  then  his  trustees  were  "  to  pay  and  divide  "  the  corpus  and 
accumulations  "  into  the  several  public  charities  "  named  "  accord- 
ing to  the  amounts  set  after  their  names;"  and  the  only  question 
is,  whether  the  time  has  come  when  that  payment  and  division 
can  take  place;  and  it  is  submitted  that  it  has.     As  to  the 


(1)  3  Beav.  587 ;  12  Beav.  104. 

(2)  16  Ibid.  14. 

(3)  27  Ibid.  19?. 


(4)  2  Keen,  313. 

(5)  Ibid.  27G. 

(6)  1  Sim.  (N.S.)  288. 
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accumulations,  I  contend  that,  having  regard  to  the  whole  scope  V.-C.  W. 

of  the  will,  the  state  in  which  the  testator  died  (there  being  no  next  1871 

of  kin),  and  the  assets,  what  was  in  the  testator's  mind  was  this— a  hakbin 

desire  to  protect  the  annuities ;  and  that  as  that  result,  in  conse-  mASTe5jMAN. 

quence  of  deaths,  has  been  arrived  at,  the  charities  are  entitled  to   

be  paid  now. 

|   [He  referred  to  Lomax  v.  Holmeden  (1)]. 

Mr.  Graham  Hastings,  for  the  treasurer  of  King's  College  Hospital, 
and  Mr.  Higgins,  for  the  treasurer  of  the  National  Hospital  for  the 
Belief  and  Cure  of  the  Paralysed  and  Epileptic,  supported  the 
arguments  on  behalf  of  the  other  charities. 

Mr.  Hemming,  for  the  Attorney-General,  on  behalf  of  the 
Crown : — 

The  arguments  on  behalf  of  the  charities  amount  only  to  this, 
that  the  testator  intended  that  the  residue  should  be  divided  into 
five  equal  portions,  and  be  paid  to  the  charities ;  but  the  words 
"  pay  and  divide  the  same  into,"  do  not  give  the  charities  the 
residue,  nor  do  the  words  "  according  to  "  mean  "  in  proportion 
to  "  the  legacies  or  "  the  amounts  set  after  their  respective  names." 
It  is  as  extraordinary  and  as  unnatural  a  sentence  as  ever  escaped 
from  a  testator.  What  may  be  inferred  from  it  is  that  he  contem- 
plated disposing  of  the  whole  of  his  property  amongst  various 
charities — not  merely  the  five  named ;  that  he  rilled  up  the  list  as 
to  some  of  them,  and  that  he  failed  to  name  others  which  he 
intended  to  put  in  the  list ;  but  in  fact  he  certainly  has  not  given 
more  than  £100  to  each  of  these  charities. 

[The  Vice-Chancellor: — Assuming  that  I  am  against  your 
view  on  this  point,  have  I  any  power,  and  if  so,  am  I  not  bound, 
looking  at  the  authorities,  to  stop  the  accumulations  and  give  the 
charities  the  fund  at  once,  seeing  that  they  may  eventually  be 
entitled  to  the  accumulations?  The  direction  to  accumulate  is 
expressly  limited  to  the  lives  of  the  annuitants.  Will  the  Crown 
be  entitled  to  the  accumulations  ?] 

This  is  not  an  ordinary  residuary  gift  which  will  carry  the 
accumulations ;  they  are  not  carried  over  to  the  residuary  gift,  and 
(l)  3  P.  Wms.  176. 
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V.-O.  W.  therefore  they  would  go,  if  there  were  any,  to  the  next  of  kin  ;  but 

1871  there  being  no  next  of  kin,  they  will  go  to  the  Crown.    The  right 

hTrTin  to  ask  that  accumulations  may  be  stopped  depends  on  the  assump- 

Iasterman  ^on         Uitimately  the  legatee  must  be,  in  any  case,  the  only 

—  person  benefited :  that  is  not  so  since  the  Thellusson  Aot. 

Mr.  Langworthij,  for  the  trustees  and  the  Plaintiffs  in  the  cause. 

Mr.  Greene,  in  reply  : — 

:  The  object  and  purpose  of  the  testator  were  simply  to  provide 
for  the  annuities.  He  thought  that  possibly  the  fund  would  not 
be  sufficient,  but  he  did  not  direct  that  the  accumulations  should 
be  for  any  fixed  period,  or  during  the  life  of  any  annuitant. 

[The  Vice-Chancellor  : — The  distinction  is,  that  the  accumula- 
tions were  to  go  on  till  the  death  of  the  surviving  annuitant.] 

No ;  I  submit  not.  When  the  purpose  for  which  they  were 
directed  has  ceased,  the  funds  vest  in  the  charities.  There  is 
nothing  in  the  Thellusson  Act  to  interfere  with  their  right  to  ask 
the  Court  to  stop  the  accumulations,  the  annuities  having  been 
secured.  The  Act  does  not  compel  the  trustees  to  accumulate. 
The  cases  referred  to  do  not  interfere  with  what,  I  submit,  was  the 
design  of  the  testator,  the  language  of  whose  will  is  unmistakeably 
clear;  and  the  charities  are,  therefore,  entitled  to  immediate 
payment. 

Sir  John  Wickens,  Y.C.  :— 

I  have  no  doubt  at  all  that  the  testator  has  given  his  residuary 
estate  to  these  five  charities  equally.  It  is  true  that  he  has  used  a 
most  awkward  periphrasis  for  the  purpose  of  conveying  a  very 
simple  idea.  But  the  language  admits  of  no  other  construction 
than  that  contended  for  on  behalf  of  the  five  charities,  namely, 
that  he  intended  to  give  them  the  residue  equally.  Therefore,  as 
regards  the  pure  personalty  and  the  accumulations,  I  hold  that 
they  were  well  given  to  the  five  charities  equally.  But,  having 
regard  to  the  frame  of  the  will,  though  the  annuities  are  amply 
secured,  I  do  not  think  that  I  can  order  a  division  of  the  fund 
at  present.  If  the  residuary  legatees  were  five  individuals,  I  should 
probably  do  so,  there  being  nothing  in  the  Thellusson  Act  to  prevent 
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it.    But  the  legatees  being  charities,  am  I  entitled  to  stop  the    V.-C.  w. 
accumulations?    If  a  sum  of  money  be  given  to  be  accumulated,  is7t 
say  for  ten  years,  and  then  to  a  charity,  is  the  charity,  whether  Harbin 
incorporate  or  unincorporate,  entitled  to  claim  the  money  at  once  ?  MastJJrma 

There  may  be  sound  reasons  for  deferring  the  enjoyment.    A  tes-   . 

tator  may  think  that  the  charity  has  a  certain  provision  during  the 
present  generation  of  subscribers,  and  that  it  will  not  want  any 
additional  provision.  And  it  is  obvious  that  though  the  charity 
remains  the  same,  yet,  if  the  gift  is  to  take  effect  ten  years  hence, 
a  different  class  of  persons  will  be  benefited.  It  does  not  appear 
that  all  these  charities  have  perpetual  existence ;  but  the  distinction 
between  an  incorporated  and  unincorporated  charity  is,  I  think,  too 
refined  to  be  relied  upon.  The  safe  and  proper  course  with  respect 
to  all  these  charities  is,  I  think,  to  direct  that  the  accumulations 
should  go  on  until  further  order.  If  all  the  annuitants  should  die 
within  twenty-one  years,  there  will  be  no  difficulty,  but  if  the 
accumulations  should  go  on  beyond  twenty-one  years,  the  Crown 
may  possibly  claim  them.  Whether  such  a  claim,  if  made,  would 
be  valid  or  not,  I  give  no  opinion.  As  regards  the  pure  personalty, 
I  hold  that  the  residue  and  the  accumulations  were  well  given  to 
the  five  charities  in  equal  shares,  but  there  will  be  no  order  directing 
payment  at  present  to  the  charities.  As  regards  the  impure  per- 
sonalty, as  I  cannot,  for  any  useful  purpose,  retain  the  money  in 
Court,  I  shall  direct  it  to  be  paid  to  the  Crown  at  once. 

Solicitors :  Messrs.  Winter,  Williams,  &  Co. ;  Messrs.  Hyde  & 
Tandy ;  Mr.  Edward  Jennings ;  Messrs.  Gadsden  &  Treherne  ; 
Messrs.  Parker,  Lee,  &  Haddock ;  Messrs.  Harbin  &  Smith ; 
Messrs.  Baven  &  Bradley. 
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In  re  COTTRELL'S  ESTATE. 
JOYCE  v.  COTTKELL. 

Administration — Intestacy — Claim  hy  a  Mother  for  Maintenance  out  of  Son's 

Estate, 

Where  a  mother  made  advances  to  a  son  during  his  minority,  and  not  with 
the  intention  of  afterwards  claiming  as  a  creditor  against  his  estate  : — 

Held,  that  there  was  no  debt  due  to  her  for  maintenance  during  such 
minority  : 

Held,  also,  that  to  support  a  claim  by  a  mother  for  maintenance  during  a 
period  after  the  son  attained  majority,  there  must  have  been  a  contract ;  and 
as  none  had  been  shewn,  the  claim  was  disallowed. 

TllE  suit  of  Joyce  v.  Cottrell  was  instituted  by  a  sister  of  Joseph 
Cottrell  and  her  husband  against  her  brother  William  Cottrell,  for 
the  administration  of  Joseph  Cottrell 's  personal  estate.  Joseph 
Cottrell  died  intestate  on  the  18th  of  September,  1861,  and  his 
brother  William  was  appointed  administrator. 

Samuel  Cottrell,  the  father  of  Joseph,  died  in  1849.  By  his  will 
he  gave  £100  to  each  of  his  children,  and  £1000  more  to  his  son 
Joseph,  and  directed  that  the  legacies  to  Joseph  should  not  be  paid 
to  him  until  he  attained  the  age  of  twenty-eight  years,  unless  his 
guardians — his  mother,  Mary  Ann  Cottrell,  and  the  executors — 
should  think  proper.  In  the  meantime  the  interest  was  to  be 
applied  for  his  maintenance  and  education. 

Joseph  Cottrell  was,  when  his  father  died,  fifteen  years  of  age, 
and  he  attained  twenty-one  in  1855.  He  always  resided  with  his 
mother.  A  suit  of  Cottrell  v.  Cottrell  (William  Cottrell  being 
Plaintiff  and  Mary  Ann  Cottrell  Defendant)  was  instituted  for  the 
purpose  of  having  the  trusts  of  Samuel  CottrelVs  will  executed.  In 
that  suit  the  Chief  Clerk,  in  pursuance  of  an  inquiry  as  to  who  main- 
tained Joseph  Cottrell  after  the  death  of  his  father,  and  what  would 
be  proper  to  be  allowed  for  his  maintenance  from  such  death  and 
down  to  what  clay,  on  the  24th  of  April,  1865,  certified  that  from 
such  death  down  to  the  death  of  Joseph  in  September,  1861,  he 
was  maintained  by  his  mother,  and  that  the  sum  of  £920  was 
proper  to  be  allowed  in  respect  thereof.  The  next  of  kin  of  Joseph 
were  his  mother,  Mary  Ann  Cottrell,  Mrs.  Joyce,  William  Cottrell, 


V.-C.  w. 
1871 

July  25. 
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and  two  other  sisters ;  and  all  attended  the  proceedings  in  the  suit 
of  Cottrell  v.  Cottrell 

By  the  order  upon  further  consideration  in  Cottrell  v.  Cottrell, 
dated  the  20th  of  November,  1869,  no  direction  was  given  as  to 
the  £920,  but  the  order  was  expressed  to  be  made  without  pre- 
judice to  any  question  as  to  the  right  of  the  mother  in  respect  of 
the  claim  for  the  maintenance  of  Joseph. 

The  mother  now,  in  the  suit  of  Joyce  v.  Cottrell,  claimed  to  be 
paid  the  sum  of  £920  as  a  debt  against  Joseph's  estate. 

It  appeared  that  the  income  arising  from  the  £1100  was,  during 
the  minority  of  Joseph,  received  by  his  mother ;  that  on  the  7th  of 
September,  1855,  he  was  paid  by  the  executors  the  principal 
sums;  and  that  he,  on  the  20th  of  September,  1865,  lent  the 
whole  (less  £50  paid  for  duty)  to  his  mother  on  the  mortgage  of 
an  estate.  The  cause  now  came  on  upon  further  consideration, 
and  there  was  also  an  adjourned  summons. 

Mr.  E.  Russell  Roberts,  for  the  Plaintiffs  stated  the  facts  of  the 
case,  and  said  that  they  wished  the  money  to  be  paid  to  the 
mother. 


V.-O.  W. 

1871 

In  re 
Cottrell's 
Estate. 

Joyce 
r. 

Cottrell. 


Mr.  Dickinson,  Q.C.,  and  Mr.  Lake,  for  the  mother : — 

A  claim  for  the  maintenance  of  Joseph  was  carried  in  in  Cottrell 
v.  Cottrell,  but  it  could  not  be  entertained  in  that  suit.  But,  at 
the  instance  of  William,  the  inquiry  (mentioned  above)  was  di- 
rected, and  he  did  not  object  to  the  claim  as  being  an  improper 
one,  but  to  the  amount.  The  certificate  of  the  Chief  Clerk  is, 
however,  conclusive  as  to  the  allowance  and  the  amount. 

The  case  of  Bruin  v.  Knott  (1)  is  a  distinct  authority  for  allow- 
ing past  maintenance.  The  mother  ought  to  be  reimbursed  the 
amount  which  she  has  expended.  The  same  principle  applies 
here  as  in  cases  of  lunacy.  It  is  a  question  of  indemnity,  and  the 
mother  ought  to  be  paid  this  sum  out  of  Joseph's  estate. 

Mr.  C.  Chapman  Barber,  and  Mr.  Bedivell,  for  William  Cottrell : — 

The  mother  never  made  this  claim  during  the  lifetime  of  Joseph, 
and  there  is  now  no  pretence  whatever  for  making  such  a  claim 


(1)  1  Ph.  572. 
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V.-O.  W.    for  maintenance  either  during  the  minority  of  Joseph  or  after  he 
1871      attained  his  majority,  and  to  his  death.    The  utmost  that  could 
jn  re      be  claimed  would  be  in  respect  of  sums  expended  between  the 
CeItate  S  death  °f  the  father  and  the  date  of  Joseph's  majority,  but  for  his 
maintenance  during  that  period  the  mother  has  been  paid.  The 
mother  has  not  shewn  that  Joseph  made  any  contract  with  her 
after  he  attained  twenty-one.   After  the  death  of  any  person,  those 
who  come  forward  with  claims  against  his  estate  must  produce 
evidence  in  support  of  them  ;  their  own  affidavits  are  not  sufficient. 
The  mere  circumstance  that  the  mother  did  in  fact  maintain 
Joseph  is  not  sufficient  to  justify  the  Court  in  awarding  her  this  or 
any  other  sum. 

Mr.  Langley,  for  a  sister  of  Joseph : — 

The  certificate  made  in  the  other  suit  is  not  binding  in  this  one. 
The  issues  in  the  two  suits  are  different,  for  Joseph  was  not  a  party 
to  that  of  Cottrell  v.  Cottrell.  If  there  were  other  creditors  of 
Joseph  Cottrell,  they  would  not  be  barred  by  anything  done  in  that 
suit,  they  not  being  represented.  Here  the  parties  are  co-Defen- 
dants, and  there  can  be  no  issue  between  them.  The  question  in 
the  former  suit,  whether  the  trusts  of  Samuel's  will  as  to  main- 
tenance had  been  performed,  cannot  be  raised  here. 

[He  cited  Worthington  v.  WCraer  (1)  and  Grove  v.  Price  (2).] 

Mr.  Dickinson,  in  reply : — 

The  cases  just  cited  do  not  apply.  There  is  really  nothing  to  dis- 
tinguish this  case  from  that  of  Bruin  v.  Knott  (3).  It  was  necessary 
to  make  the  claim  in  this  suit,  because  there  was  a  possibility  of 
other  creditors'  claims ;  but  there  are  none,  and  as  between  the 
parties  before  the  Court  the  claim  is  res  judicata. 

Sir  John  Wickens,  Y.C. 

The  only  question  is,  whether  this  claim  is  or  is  not  a  debt 
against  the  estate  of  Joseph  Cottrell  in  respect  of  the  sums  ex- 
pended for  his  maintenance  by  his  mother  ;  and  that  question 
resolves  itself  into  two  parts — first,  as  to  the  sums  expended  duriug 

(1)  23  Beav.  81.  (2)  26  Beav.  103-105, 

(3)  1  Ph.  572. 
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the  minority  of  Joseph  ;  and,  secondly,  as  to  those  expended  after  V.-O.  w. 
lie  attained  majority.  When  a  mother  maintains  an  infant  child,  1871 
although  not  under  any  legal  liability  to  do  so,  she  may  be  con-  jn  re 
sidered  to  do  it  under  one  of  three  views :  first,  with  the  intention  ^j;'^^1' 3 
of  afterwards  claiming  the  amount  as  a  debt  due  to  her ;  secondly, 
as  an  act  of  maternal  duty,  or  of  kindness,  or  as  bounty,  that  is  as 
a  gift ;  or  thirdly,  she  may  do  it  on  an  intermediate  footing,  that 
is  to  say,  in  the  expectation  or  the  hope  of  being  recouped  by 
means  of  an  order  for  maintenance,  out  of  some  fund  under  the 
jurisdiction  of  the  Court,  and  which  it  would  allow  to  be  so 
applied,  although  such  expenditure  had  not  been  previously  sanc- 
tioned by  the  Court.  But  if  a  mother,  or  any  other  person,  confers 
a  gift,  intending  it  as  a  gift  at  the  time,  she  cannot  afterwards, 
under  a  changed  state  of  circumstances,  assert  that  it  was  a  loan. 
In  the  present  case,  did  the  mother  make  the  advances  during  the 
minority  of  Joseph  with  the  intention  of  afterwards  claiming  as  a 
creditor?  I  see  no  reason  to  believe  that  she  did  do  so,  and 
therefore  I  hold  that  there  is  no  debt  for  maintenance  during 
such  minority.  It  is  probably  not  necessary  to  consider  whether 
she  made  these  advances  during  the  minority  with  the  intention 
of  afterwards  claiming  them  out  of  a  fund  under  the  control  of 
the  Court.  In  my  opinion  it  is  clear  she  did  not,  from  what  took 
place  after  the  son  came  of  age ;  for  I  cannot  conceive  stronger 
evidence  of  intention  not  to  claim  any  repayment  than  is  mani- 
fested by  her  handing  over  the  sum  of  £1050  in  the  manner  in 
which  she  did.  But  in  any  case  the  fund  I  am  now  dealing  with 
is  not  under  the  control  of  the  Court,  otherwise  than  for  the  pur- 
pose of  administration  of  the  intestate's  estate ;  and  I  am  now 
trying  the  question  as  against  it  as  a  jury  would  try  the  question 
in  an  action  of  assumpsit.  As  to  what  took  place  after  the 
majority,  the  case  has  even  more  entirely  failed.  What  the 
mother  has  to  shew  is  a  contract,  and  she  has  shewn  none.  In 
fact,  it  seems  clear  that  she  never,  during  the  six  years  between 
the  majority  and  the  death  of  Joseph  CoUrell,  had  the  smallest 
idea  of  claiming  repayment  of  anything  from  him.  Probably 
nothing  would  have  surprised  him  more  than  her  intimating  an 
intention  to  do  so.  He  might  possibly  in  that  case  have  said : 
"  If  I  am  to  live  here  at  an  expense  which  is  to  be  claimed  after- 
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wards  against  me,  I  will  go  and  live  somewhere  else."  She  was 
bound  to  intimate  such  an  intention  to  him  if  it  existed.  But  she 
never,  as  I  believe,  formed  such  an  intention,  and  she  certainly 
never  intimated  it.  The  precise  question  before  me  could  not 
have  arisen  in  the  former  suit,  and  I  do  not  think  that  the  certifi- 
cate in  any  way  binds  me  to  hold  that  there  was  a  debt.  Being 
convinced  that  there  was  none,  I  must  dismiss  the  summons,  and 
order  that  the  claim  be  disallowed. 


Solicitors:  Messrs.  Chester  &  Urquhart ;  Messrs.  Poole  &  Ganilen; 
Mr.  Edward  Pope. 


v.-c.  w.  BAIN  v.  SADLEE. 

Will — Insolvency  of  Testator — Legal  and  Equitable  Assets — Executor's  Might  of 
July  25.  Metainer — Rateable  Distribution. 

A  trustee  of  an  estate  devised  or  conveyed  to  him  for  the  purpose  of  pay- 
ing debts  has  no  right  of  retainer  thereout,  whether  he  is  executor  or  not. 

An  executor,  who  was  also  trustee  for  sale  of  an  estate  for  the  payment  of 
debts,  was  a  creditor  of  his  testator,  who  died  insolvent,  and  had  received 
personal  estate  which  he  had  retained  in  part  satisfaction  of  his  debt.  The 
real  estate  was  sold,  a  portion  before  the  time  when  a  creditor's  suit  was 
instituted,  and  the  remainder  under  the  decree,  and  the  proceeds  as  to  part 
were  in  the  executor's  hands,  and  the  remainder  in  Court : — 

Held,  that  the  other  creditors  must  be  paid  out  of  the  proceeds  of  sale  up 
to  an  equality  with  the  executor,  and  that  there  must  then  be  a  rateable 
distribution. 

Lovegrove  v.  Cooper  (1)  and  Hall  v.  Macdonald  (2)  observed  upon. 

HENRY  DYKE,  by  will,  in  Michaelmas,  1867,  and  who  died 
shortly  afterwards,  gave  his  real  and  personal  estate  to  John  Sadler 
(who  alone  proved  the  will)  and  another,  upon  trusts,  inter  alia,  to 
sell  so  much  as  might  be  necessary  for  the  payment  of  debts, 
funeral  and  testamentary  expenses. 

The  testator  was  at  the  time  of  his  death  indebted  to  the  Plain- 
tiff William  Bain  in  the  sum  of  £319  17s.,  and  he  was  also  indebted 
to  various  other  persons  on  simple  contract. 

The  Defendant  John  Sadler  having  alleged  that  the  testator's 
estate  was  insufficient  for  the  payment  of  debts,  a  bill  was  filed  in 
(1)  2  Sm.  &  Gift  271.  (2)  14  Sim.  1. 
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May,  1868,  on  behalf  of  creditors,  for  the  administration  of  the    V.-O.  W. 
real  and  personal  estate,  and  on  the  17th  of  April,  1869,  a  decree  1871 
was  made  for  that  purpose.  Bain 
On  the  4th  of  July,  1871,  the  Chief  Cleric  certified  that  the  Sai)^Bi 

simple  contract  debts  of  the  testator  amounted,  with  interest  and   

certain  costs,  to  £3745  15s.  4s. ;  that  the  Defendant  Sadler  had 
received  personal  estate  to  the  amount  of  £487  Is.  3d. ;  that  he 
had  paid,  or  was  entitled  to  be  allowed  on  account  thereof, 
£287  6s.  5cZ.,  leaving  a  balance  due  from  him  of  £199  14s.,  which 
he  claimed  to  retain  in  part  satisfaction  of  a  debt  due  to  him  of 
£909  9s.  5d. 

It  became  necessary  to  sell  the  testator's  real  estate,  and  a  por- 
tion was  sold  before  the  institution  of  the  suit,  and  the  remainder 
was  sold  under  the  decree.  The  Defendant  Sadler  had  received 
proceeds  of  sale  amounting  to  £930,  out  of  which  he  had  paid 
£538  8s.  10d.,  leaving  in  his  hands  £391  lis.  2d.  He  had  also 
received  rents  to  the  amount  of  £10  8s.  7d.,  making  together  in 
his  hands  on  real  estate  account  £401  19s.  9d. 

In  July,  1869,  on  a  summons  asking  that  Sadler  might  be 
ordered  to  pay  into  Court  a  sum  of  £440  (being  proceeds  of  real 
and  personal  estate),  Vice-Chancellor  Stuart  held  that  he  was 
entitled  to  retain  it  pending  questions  on  the  accounts. 

The  testator's  personal  estate  now  consisted  of  the  £199  14s.  in 
the  Defendant  Sadler's  hands,  and  £60  17s.  9d,,  proceeds  of  sale  of 
personalty  (paid  in  pursuance  of  an  order  into  Court  to  the  credit 
of  the  cause).  These  sums  were  admitted  to  be  legal  assets  which 
the  Defendant  Sadler  was  entitled  to  retain  in  part  satisfaction  of 
his  debt.  The  testator's  real  estate  consisted  of  bank  annuities 
and  cash  in  Court,  together  over  £2300,  proceeds  of  sale  of  real 
estate,  and  the  sum  of  £401  19s.  9d.  in  the  Defendant  Sadler  s 
hands.  A  summons  had  been  taken  out  asking  that  this  sum 
might  be  paid  into  Court. 

The  question  was,  what  were  the  Defendant  Sadler  s  rights  as 
executor  in  respect  of  his  debt,  and  against  what  funds  ? 

Mr.  Dickinson,  Q.C.,  and  Mr.  W.  C.  Harvey,  for  the  Plaintiff: — 

It  is  admitted  that  the  executor  has  a  right  to  retain  the  legal 
assets,  but  has  he  a  right  to  be  paid  anything  out  of  the  equitable 
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V.-C.  W.  assets  until  the  other  creditors  have  been  put  upon  an  equality 
with  him  ?  It  is  submitted  he  has  not.  Such  a  creditor  as  against 
other  creditors  of  equal  degree  has  a  right  even  by  compulsion  to 
~  obtain  payment,  yet  he  can  have  only  that  which  he  can  attach 
and  retain :  Silk  v.  Prime  (1) ;  Tudor  s  Leading  Cases  in  Equity  (2), 
and  cases  there  cited ;  Williams  on  Executors  (3).  The  debt  of  the 
Defendant  has  been  reduced  by  the  legal  assets  which  he  has 
retained  ;  and  the  equitable  assets  to  be  administered  in  this  suit 
must  be  applied  rateably  and  equally.  In  Lovegrove  v.  Cooper  (4) 
a  different  principle  was  adopted,  but  it  is  thought  not  to  be  con- 
sistent with  former  cases.  The  Defendant  seeks  to  retain  out  of 
property  devised  to  him  in  trust  for  sale  and  to  pay  debts  a  sum 
in  priority  ;  but  though  executor,  he  is  also  a  trustee,  and  being  so, 
his  conscience  is  affected  in  favour  of  the  other  creditors,  and  he  is 
bound  to  take  care  of  their  interests.  It  is  clear  that  in  this  Court 
all  are  equal.  Equality  is  equity.  Under  the  will  this  property 
formed  equitable  assets  for  distribution  amongst  all  the  creditors  ; 
and  that  being  so,  they  must  be  paid  pari  passu  ;  and  the  Defen- 
dant having  already  been  paid  a  certain  sum,  he  can  be  paid  no 
more  until  the  other  creditors  have  been  made  equal  with  him. 
[They  also  cited  Cook  v.  Gregson  (5).] 

Mr.  Karslake,  Q.C.,  and  Mr.  Freeman,  for  the  Defendant : — 

The  Court  is  now  asked  to  do  that  which  has  not  been  done 
since  1844 :  Hall  v.  Maedonald  (6) ;  Seton  on  Decrees  (7).  The 
fallacy  of  the  argument  is  in  using  the  words  "  equitable  assets  " 
in  one  sense  and  the  "  right  of  retainer  "  in  another.  An  executor 
can  receive  rents  and  pay  himself  in  full,  or  he  may  sell  a  part  of 
the  estate  and  pay  himself  in  full ;  and  the  same  law  applies  as  if 
he  had  received  legal  assets.  He  is  not  bound  to  look  after  the 
interests  of  other  persons. 

Mr.  Dickinson,  in  reply 

There  is  no  case  like  that  of  Hall  v.  Maedonald ;  but  all  that 
was  decided  there  was  the  right  of  retainer.    That  right  is  per- 

(1)  1  Bro.  C.  C.  138,  n.  (4)  2  Sm.  &  Giff.  271. 

(2)  3rd  Ed.  vol.  ii.  p.  95-120.  (5)  3  Drew.  547. 

(3)  3rd  Ed.  vol.  ii.  p.  1555.  (6)  14  Sim.  1. 
(7)  3rd  Ed.  vol.  ii.  p.  742. 
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fectly  clear  as  regards  legal  assets.   The  executor  has  a  preference    V.-C.  w. 
as  to  legal  assets  ;  but  in  equity  there  must  be  equality,  and  no  1871 
preference. 


Sir  John  Wickens,  Y.C. : — 

The  difficulty  in  this  case  is  created  by  the  decision  in  Hall  v. 
Macdondld,  or  rather  by  a  passage  occurring  in  the  report  of  that 
case.  I  do  not  doubt  that  Vice-Chancellor  Shadwell's  decision  was 
right,  but  I  cannot  help  thinking  that  Mr.  Simons  misconceived 
what  he  said.  The  point  in  question,  it  -will  be  observed,  is  not 
that  on  which  the  case  is  reported,  but  is  mentioned  incidentally. 
In  any  case,  it  seems  to  me  that  this  case  is,  in  fact,  settled  by  a 
principle  so  well  established  that  I  might  venture  to  act  on  it,  even 
against  so  great  an  authority  as  that  of  Vice-Chancellor  Shadwell. 
There  is  no  doubt  as  to  the  right  of  retainer  on  the  part  of  an 
executor  as  against  legal  assets.  There  is  also,  I  think,  such  a  pre- 
ponderance of  authority  in  favour  of  holding  that  assets  like  these 
are  equitable,  that,  notwithstanding  the  decision  in  Lovegrove  v. 
Cooper,  I  may  so  hold.  The  rule  laid  clown  by  the  statute,  4 
Will.  4,  c.  104,  is  anomalous.  I  believe  that  it  cannot  be  reconciled 
with  the  principles  of  equity,  but  that  it  must  be  rested  entirely 
upon  decisions,  and  upon  the  words  of  the  statute.  The  trustee  of 
an  estate  devised  for  sale,  and  who  is  not  an  executor,  has  no  right 
whatever  analogous  to  that  of  an  executor  who  is  a  creditor.  His 
rights  are  like  those  of  a  person  to  whom  estates  are  conveyed  in 
trust  for  sale  for  the  purpose  of  paying  debts,  who  has,  if  a  creditor, 
no  right  analogous  to  the  right  of  retainer.  That  being  so,  is  it 
possible  that  the  union  of  the  characters  of  trustee  for  sale  and 
executor  in  one  and  the  same  person  can  give  to  the  executor 
rights  over  the  estate  he  takes  as  trustee,  which,  in  his  character 
of  trustee,  he  would  not  have  ?  It  would  be  difficult  so  to  hold  in 
the  case  of  an  executor  who  was  not  an  original  but  a  derivative 
trustee ;  or  the  case  of  an  executor  who  was  appointed  under  a 
power  before  the  sale ;  or  the  case  of  a  trustee  for  sale  who  became 
personal  representative,  not  having  been  so  appointed,  but  by  being 
executor  of  the  original  executor.  Yet  I  do  not  see  where  you  are 
to  stop  if  you  once  say  that  the  union  of  the  two  distinct  characters 
of  executor  and  trustee  in  the  same  person  gives  to  the  trustee 
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rights  analogous  to  those  he  has  as  executor,  but  which  he  would 
in  no  way  have  as  being  merely  a  trustee.  I  think  that,  as  against 
assets  like  these,  his  rights  are  precisely  the  same,  whether  he  is 
executor  plus  trustee  or  not;  and,  consequently,  that  he  has  no 
right  of  retainer.  The  consequence  will  be,  in  accordance  with 
Mr.  Dickinsons  argument,  that  is  to  say,  the  other  creditors  must 
be  paid  out  of  the  equitable  assets  up  to  an  equality  with  the 
executor,  and  then  there  must  be  a  rateable  distribution. 

Solicitors:  Mr.  John  W.  SyJces ;  Messrs.  White  &  Son. 


1  °lAnt\KR\liA™'  Trusts-  [1948]   

V.-C.  w.  COCKS  v.  MANNEKS. 

1871 

w»<  Bequests  to  a  Convent  and  to  Sisters  of  Charity — Voluntary  Associations — 

July  24, 25, 26.  Charitable  Institutions — 43  Eliz.  c.  4 — Religious  Services. 

Testatrix,  a  married  woman,  bequeathed  the  residue  of  all  her  propeity, 
consisting  of  impure  and  pure  personalty  belonging  to  her  separate  use,  to  be 
divided  equally  between  four  religious  institutions,  two  of  them  being  the 
Dominican  convent  at  C,  an  institution  consisting  of  Roman  Catholic  females 
living  together  by  mutual  agreement  in  a  state  of  celibacy,  under  a  common 
superior,  for  the  purpose  of  sanctifying  their  own  souls  by  prayer  and  pious 
contemplation,  and  the  Sisters  of  Charity  of  St.  Paul  at  S.  0.,  an  institution 
composed  of  Roman  Catholic  women  living  together  by  mutual  consent, 
whose  primary  object  was  personal  sanctification,  and  who,  as  a  means 
thereto,  employed  themselves  in  the  exercise  of  works  of  piety  and  charity 
in  teaching  the  poor  and  nursing  the  sick  ;  and  directed  that  the  payments 
should  be  made  to  the  superior  for  the  time  being  respectively : — 

Held,  that  the  community  of  sisters  at  S.  0.  was  a  voluntary  association 
and  a  charitable  institution,  and  that  the  bequest  to  them  was  good  as  to  the 
pure  personalty : 

Eeld,  also,  that  the  bequest  to  the  Dominican  convent  at  C.  was  neither 
within  the  letter  nor  the  spirit  of  43  Eliz.  c.  4  ;  that  it  was  good  both  as  to 
the  pure  and  impure  personalty ;  and  that  it  was  not  void  on  the  ground  of 
perpetuity. 

Semble,  religious  purposes  are  charitable  only  when  religious  services  tend 
directly  or  indirectly  towards  the  instruction  or  edification  of  the  public. 

FRANCES  MANNERS,  who  died  on  the  19th  of  February, 
1870,  the  late  wife  of  the  Defendant  W.  W.  Manners,  by  will  or 
testamentary  appointment,  dated  the  1st  of  June,  1867,  said: 
"I  do  hereby,  pursuant  to  every  power  me  enabling,  appoint 
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and  bequeath  all  my  property  belonging  to  my  separate  use  at    v.-G.  W. 
my  death,  or  over  which  I  have  any  power  of  disposition,  as  1871 
follows  : — All  my  jewelry,  watches,  and  ornaments  I  leave  to  my  Cocks 
executors  to  divide  among  my  children  in  any  way  they  think  manners 

best  and  most  suitable,  and  the  residue  of  my  disposable  property   

I  leave  equally  between  the  following  religious  institutions,  viz., 
the  Newport  Catholic  Chapel,  for  the  general  purposes  thereof,  and 
payable  to  the  officiating  priest  for  the  time  being  ;  the  Brighton 
Catholic  Chapel  in  Upper  St.  James  s  Street,  payable  for  the  like 
purposes  to  the  officiating  priest;  the  Dominican  convent  at 
Carisbrook  (payable  to  the  superior  for  the  time  being),  and  the 
Sisters  of  the  Charity  of  St.  Paul  at  Selley  Oak,  near  Birmingham 
(payable  to  the  superior  thereof  for  the  time  being) ;  and  I  declare 
that  the  receipts  of  the  officiating  priests  of  the  said  chapels  and 
the  receipts  of  the  superiors  of  the  other  two  institutions  for  the 
time  being  respectively  shall  be  good  discbarges  to  my  executors." 
The  testatrix  appointed  her  husband  and  her  brother-in-law,  the 
Plaintiff,  to  be  her  executors.  At  the  time  of  the  death  of  the 
testatrix  there  belonged  to  her  for  her  separate  use,  or  was 
subject  to  a  power  of  testamentary  appointment  or  disposition  by 
her,  certain  pure  and  impure  personal  estate ;  and  as  W.  W. 
Manners  insisted  that  the  gift  of  the  residue  to  the  religious 
institutions  was  invalid  in  law,  and  failed  so  far  as  such  residue 
consisted  of  any  interest  in  land  or  of  the  produce  of  any  property 
which  at  the  time  of  the  death  of  the  testatrix  consisted  of  an 
interest  in  land,  and  that  he  was  entitled  for  his  own  use  and 
benefit  to  all  such  parts  of  such,  residue,  this  bill  was,  in  July, 
1870,  filed  for  the  purpose  of  obtaining  a  declaration  how  far  the 
trusts  and  dispositions  of  the  will  were  legal  and  valid,  and  that 
the  same  might  be  carried  into  execution,  and  that  the  estate 
subject  to  the  will  might  be  administered  by  the  Court. 

On  the  5th  of  November,  1870,  a  decree  was  made  ordering 
certain  inquiries  and  accounts,  and  one  inquiry  was :  What  are 
the  institutions  referred  to  in  the  will  as  the  Dominican  convent 
at  Carisbrook  and  the  Sisters  of  Charity  of  St.  Paul  at  Selley  Oak, 
and  whether  they  are  charitable  institutions  within  the  meaning 
of  the  Mortmain  Act?  The  Chief  Clerk,  in  June,  1871,  certified 
that  the  institution  referred  to  as  the  Dominican  convent  at  Caris- 
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V.-O. W.    brook  "is  an  institution  consisting  of  Koman  Catholic  females 
1871      living  together  by  mutual  agreement  in  a  state  of  celibacy,  and 
Cocks      under  a  common  superior,  for  the  purpose  of  sanctifying  their  own 
Manners    sou^s      Prayer  an(l  pious  contemplation  within  their  institution, 

  and  without  performing  external  works  or  providing  for  public 

worship,  or  engaging  in  education,  or  receiving  or  visiting  the 
sick  or  poor,  or  indigent  or  children,  and  without  relieving  the 
poor  except  casually  and  accidentally,  and  not  as  one  of  the 
objects  of  the  institution,  and  without  engaging  in  any  of  the 
corporeal  works  of  mercy  ;  and  it  has  not  been  and  is  not  any  part 
of  the  duties  or  objects  or  ordinary  functions  of  the  institution  to- 
perform  works  of  charity,  and  that  a  small  portion  of  the  chapel 
attached  to  the  institution  is  registered  and  open  to  the  use  of  the 
public."    Also  that  the  institution  referred  to  as  the  Sisters  of 
the  Charity  of  St.  Paul  at  Selley  Oak  "  is  the  institution  called 
the  congregation  of  the  Sisters  of  Charity  of  St.  Paul  at  Selleij 
Oak,  and  is  an  institution  which  has  been  established  there  for 
several  years,  is  composed  of  Koman  Catholic  women  living 
together  by  mutual  consent,  partly  at  Selley  Oak  and  partly  at 
various  subordinate  establishments  in  other  parts  of  England,  to 
which  members  of  the  congregation  are  from  time  to  time  sent, 
they  still  continuing  members  of  the  institution  at  Selley  Oak ; 
that  the  primary  object  of  the  congregation  is  the  personal  sancti- 
fication  of  the  members,  who,  as  a  means  thereto,  employ  themselves 
in  the  exercise  of  works  of  piety  and  charity,  principally  in 
teaching  the  children  of  the  poor  and  in  nursing  the  sick ;  that 
they  are  enjoined  to  employ  themselves  sedulously  to  acquire 
sufficient  skill  and  knowledge  to  enable  them  to  become  teachers 
in  schools  and  nurses  of  the  sick,  and  when  found  to  be  fully 
competent  they  are  chiefly  employed  in  those  capacities  in  locali- 
ties where  their  services  are  required,  and  they  receive  small 
stipends  for  their  services  from  those  at  whose  instance  they 
render  them  ;  that  in  order  to  procure  admission  into  the  congre- 
gation a  pension  is  required  from  each  member  during  the  period 
of  her  probation  and  training,  and  until  she  is  qualified  to  earn  a 
livelihood  by  her  own  exertions ;  all  moneys  thus  received  and 
also  all  moneys  earned  by  the  members  are  paid  into  the  common 
fund  of  the  congregation  at  Selley  Oak,  and  are  the  property  of  the- 
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members  of  the  congregation,  and  are  applied  for  the  maintenance    V.-C.  W. 
and  support  of  such  members  and  otherwise  at  their  discretion,  1871 
and  it  is  their  habit  to  give  to  works  of  religion  and  piety  and  in  Cocks 
almsgiving  at  their  discretion  any  surplus  thereof  beyond  what  is    M  ^EKS 

required  for  the  purposes  of  the  congregation ;  that  the  members   

of  the  congregation  retain  their  vested  rights  in  any  property 
which  may  belong  to  them,  but  while  members  of  the  congrega- 
tion the  receipt  and  application  of  its  revenues  is  interdicted  to 
■them,  and  for  that  reason  before  their  admission  they  are  required 
to  make  over  to  some  person  or  persons  of  their  own  selection  the 
administration  of  all  their  property,  and  to  direct  the  application 
of  its  revenues  according  to  instructions  then  given ;  but  such 
disposal  of  property  is  provisional  only,  and  ceases  to  have  any 
effect  in  case  they  leave  the  congregation,  and  a  power  of  revoca- 
tion even  while  remaining  in  the  congregation  may  be  inserted  in 
the  deed  if  desired ;  that  the  same  rule  applies  to  any  property 
which  may  come  to  the  members  after  their  admission  by  way  of 
inheritance  or  by  bequest ;  that  they  may  dispose  of  all  property  by 
will  or  by  deed  of  gift  if  such  disposition  is  made  with  the  consent 
of  the  superior  and  council  of  the  congregation,  and  with  the  like 
consent  they  may  also  execute  any  legal  document  and  do  any  other 
legal  act  required  of  them  for  any  of  the  above-named  purposes ; 
and  that  if  the  parents  or  near  relatives  of  any  of  the  members 
become  involved  in  difficulties  so  as  to  be  in  real  want,  such 
members  may  ask  that  the  whole,  or  a  competent  part,  of  any 
property  which  they  may  have  brought  into  the  congregation 
may  be  applied  to  their  relief,  and  the  superior  and  council  of  the 
•congregation  may  order  accordingly." 

The  superioress  of  the  Dominican  convent  at  Carisbrooh,  Agnes 
Barker,  on  cross-examination  on  her  affidavit,  stated  that  the 
convent  was  built  by  Lady  Clare  in  December,  1865 ;  that  she 
bought  the  land  and  gave  it ;  that  the  land  was  vested  in  the 
names  of  several  persons  in  trust  for  the  institution ;  that  the 
current  expenses  of  the  institution  were  paid  from  their  funds ; 
that  the  society  was  previously  established  at  Hurst  Green,  La?ica- 
shire  ;  that  the  convent  there  was  sold,  and  the  produce  went  into 
the  funds  at  Carisbrooh  ;  that  she  and  the  sisters  would  not  have 
the  power  to  sell  the  building  and  build  if  they  wished  to  remove, 
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V.-C.W.    as  they  could  not  do  that  without  the  consent  of  the  whole  com- 
1871       munity,  and  she  believed  the  Pope  must  give  his  consent  to  such  a 
thing  as  that,  and  the  [Roman  Catholic]  bishop  of  the  diocese  also ; 

V-        that  the  purchase-money  would  go  into  the  common  fund  of  the 

Manners 

 _A  '    community;  that  by  their  religious  obligations  of  poverty  they 

could  not  without  consent  divert  it  to  any  other  purpose  than  that 
of  the  community ;  that  none  of  the  members  visited  the  sick,  nor 
did  anything  outside  the  convent,  and  she  did  not  think  that  the 
income  of  their  common  fund  was  more  than  sufficient  to  maintain 
the  community. 

And  Genevieve  Dupuis,  the  superioress  of  the  congregation  at 
Selley  Oak,  on  her  cross-examination  on  her  affidavit,  stated  that 
the  sisters  had  been  established  at  Selley  Oak  since  1864,  but 
that  the  institution  previously  existed  at  Banbury,  and  had  existed 
since  1704;  that  the  present  buildings  were  provided  by  their 
own  earnings,  derived  chiefly  from  teaching  the  poor  (not  in 
England),  which  went  into  a  common  fund.  She  and  three  sisters 
wholly  controlled  and  managed  the  affairs  and  property  of  the 
institution,  and  they  had  not  to  consult  any  one  outside  it  on  any 
question.  The  revenue  of  the  property  of  each  new  member  went 
to  the  common  fund  for  the  support  of  the  members,  still  she 
reserved  the  capital  of  her  property,  but  required  the  consent  of 
the  superior  and  council  to  dispose  of  it.  The  property  in  the 
building  of  the  institution  was  vested  in  four  or  five  members  for 
the  purposes  of  the  institution,  and  it  belonged  to  the  community. 
If  they  should  be  dissolved  every  one  would  take  her  share ;  but 
so  long  as  they -were  not  dissolved  the  property  would  go  on  for 
the  community.  The  chapel  was  their  private  property  just  the 
same  as  any  other  part  of  their  property. 

The  cause  came  on  to  be  heard  upon  further  consideration,  and' 
on  summons  to  vary  the  certificate  by  omitting  the  paragraphs 
above  stated  within  inverted  commas,  and  by  including  other 
evidence  produced  on  the  inquiry  before  the  Chief  Clerk. 

The  question  was,  whether  the  two  institutions,  or  either,  and 
which  of  them,  were  or  was  charitable. 

The  total  amount  of  the  realty  and  impure  personalty  was 
£26,237  19s.  Id.,  and  the  total  amount  of  the  pure  personalty  was 
£405  13s.  5d. 
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Mr.  Greene,  Q.C.,  and  Mr.  C.  Browne,  for  the  Plaintiff,  one  of  V.-C.  W. 

the  trustees,  stated  the  facts,  and  said  it  was  admitted  that  the  1871 

chapels  and  institutions  were  entitled  to  share  in  the  pure  per-  Cocks 

sonalty,  and  that  the  only  question  for  the  consideration  of  the  manners 

Court  was,  whether  the  gift  to  the  two  institutions  were  void   

either  in  the  whole  or  as  to  part,  on  the  ground  of  their  being 
charitable,  or  as  creating  a  perpetuity. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Dry  den,  for  the  Defendant  W.  W. 
Manners : — 

The  gift  to  the  Dominican  convent  at  Carisbrooh  is  bad,  on  the 
ground  of  its  being  a  perpetuity,  and  not  charitable.  It  is  a  gift 
to  the  institution,  and  not  to  the  nuns  individually  who  were  there 
at  the  testatrix's  death.  If  it  had  been  a  gift  to  them  as  indi- 
viduals, they  would  be,  by  the  regulations  of  the  institution,  trustees 
of  the  fund  for  the  benefit  of  the  community,  a  perpetual  institu- 
tion ;  for  the  evidence  shews  that  it  has  existed  for  a  number  of 
years,  and  that  it  is  being  continually  renewed  by  other  members 
being  added  to  the  community.  It  must  be  assumed  that  the 
testatrix  intended  that  the  institution  should  last  for  ever:  no 
period  is  contemplated  by  its  rules  for  its  dissolution.  It  was  an 
attempt  on  the  part  of  the  testatrix  to  make  a  bequest  for  a  per- 
petual purpose,  and,  therefore,  on  this  ground,  the  gift  is  bad  : 
TJwmson  v.  Shakespear  (1). 

If  the  gift  be  not  void  on  the  ground  of  its  being  a  perpetuity,  it 
fails,  as  being  charitable,  so  far  as  the  realty,  or  that  which  savours  of 
it,  is  concerned.  It  is  a  charitable  institution,  because  it  was  founded 
for  the  advancement  of  religion  and  for  the  relief  of  indigent  poor. 
The  chapel  is  open  to  the  public,  and  the  services,  including  the 
saying  of  masses  and  praying  for  the  dead,  are  performed  by  priests, 
who  are  paid  out  of  the  funds  of  the  institution,  and  these  things  are 
unlawful.  If  the  charitable  purpose  fails  in  part,  it  fails  altogether, 
and  the  next  of  kin  are  entitled  :  Morice  v.  Bishop  of  Durham  (2) ; 
Baker  v.  Sutton  (3).  This  convent  is  both  a  religious  and  a  charitable 
institution,  and  is,  of  course,  subject  to  the  rules  of  law  affecting- 
gifts  to  such  institutions.    Townsend  v.  Carus  (4)  cannot  be  dis- 

(1)  1D.F.&  J.  399 ;  Job.  612.  (3)  1  Keen,  224. 

(2)  9  Ves.  399  ;  10  Yes.  522.     .  (4)  3  Hare,  257. 
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tinguished  from  this  case,  and  Beaumont  v.  Oliveira  (1)  also  supports 
this  view. 

As  to  the  gift  to  the  Sisters  of  the  Charity  of  St.  Paul  at  Selley 
OaJc,  the  evidence  clearly  shews  that  the  objects  of  that  institution 
are  the  teaching  of  the  children  of  the  poor  and  the  nursing  of  the 
sick;  and  these  are  obviously  charitable,  and  within  the  meaning 
of  the  statute.  The  gift,  if  good  at  all,  is  only  so  so  far  as  regards 
the  pure  personalty. 

[They  also  cited  Came  v.  Long  (2).] 

Mr.  Karslake,  Q.C.,  for  the  Defendant  Dupuis,  the  superioress 
of  the  Sisters  of  the  Charity  of  St.  Paul  at  Selley  Oak  : — 

The  objects  of  the  institution  are  charitable,  yet  it  is  not  a 
charitable  institution.  It  is  not  the  case  of  a  bequest  made  to  a 
school,  a  hospital,  or  to  a  reformatory.  The  institution  is  in  the 
position  of  a  club.  A  number  of  ladies  have  agreed  to  reside  to- 
gether, and  to  spend  a  portion  of  their  time  in  teaching  and 
relieving  the  poor,  and  in  nursing  the  sick,  as  a  means  of  sanctifi- 
cation.  The  gift  is  good  as  a  charitable  use :  Townsend  v. 
Cams  (3) ;  Bolter  v.  Sutton  (4).  The  community  is  one  united 
together  by  mutual  consent,  and  is  not  incorporated.  Having  no 
corporate  capacity,  the  institution  can  be  dissolved  at  any  time, 
and  therefore  the  decisions  in  Thomson  v.  Shakesvear  (5),  and 
Came  v.  Long,  do  not  apply.  Certainly  the  gift  is  not  void 
on  the  ground  of  its  being  a  perpetuity.  The  rule  of  law  against 
perpetuities  has  no  application  to  the  case,  and  indeed  there  is 
nothing  to  invalidate  the  bequest. 

Mr.  Morgan,  Q.C.  (Mr.  Bagshawe  with  him),  for  the  Dominican 
convent,  and  Mr.  Karslake,  Q.C,  for  both  institutions : — 

The  gift  to  this  institution  is  not  void  on  the  ground  of  its  being 
a  perpetuity,  for  there  is  nothing  to  be  found  in  the  regulations  of 
it  which  tends  to  fetter  the  alienation  of  its  property.  The  evidence 
shews  that  the  whole  of  the  funds  may  be  expended  in  providing 
necessaries  for  the  community,  and  wherein  does  this  differ  from  a 
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(1)  Law  Rep.  4  Ch.  309.  (3)  3  Hare,  257. 

(2)  2  D.  F.  &  J.  75.  (4)  1  Keen,  224. 

(5)  1  D.  F.  &  J.  399 ;  Job.  612. 
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club,  or  from  an  association  of  gentlemen  for  the  promotion  of  V.-C.W. 
evangelical  views  ?    There  is  nothing  to  prevent  the  expenditure  1871 
of  the  corpus  of  the  property.    In  the  case  of  Thomson  v.  Shake-  cocks 
spear  the  fund  was  given  for  the  use  of  a  particular  locality,  and  Man^eks 

the  trustees  could  not  expend  the  capital ;  and  in  Came  v.  Long   

the  Lord  Chancellor  said,  "  it  is  clear  that  the  library  was  intended 
to  be  a  perpetual  institution,  and  the  testator  must  be  presumed  to 
have  known  what  the  regulations  wrere ;"  therefore  neither  of  these 
cases  apply  here.  To  make  a  gift  charitable,  a  benefit  must  be 
intended  for  the  public  ;  a  mere  charitable  tendency  is  not  enough : 
Jones  v.  Williams  (1)  ;  Attorney -General  v.  Haberdashers*  Com- 
pany (2) ;  Ommanney  v.  Butcher  (3) ;  Jarman  on  Wills  (4). 

A  gift  would  not  be  void  because  it  would  benefit  the  poor. 
The  testatrix  had  the  sisters  in  view,  and  not  the  objects  to  which 
they  devote  their  lives,  and  gifts  to  individuals  who  fill  a  reli- 
gious character  are  not  charitable :  Doe  v.  Cojpestalce  (5) ;  Doe  v. 
Aldridge  (6). 

A  gift  to  religious  persons,  whether  by  name  to  an  individual  or 
to  a  body,  is  not  necessarily  a  gift  for  a  charitable  purpose,  unless 
its  benefit  be  extended  to  the  public. 

Nothing  could  be  more  general  or  public  than  the  objects  in 
Townsend  v.  Car  us  and  in  Came  v.  Long  ;  but  the  objects  which 
these  sisters  have  in  view  are  essentially  not  public — the  institu- 
tion is  not  intended  for  the  public  in  general,  but  is  solely  for 
those  ladies  who  compose  it,  and  who  must  be  regarded  as  forming 
a  purely  voluntary  association.  These  institutions  cannot  be  dis- 
tinguished from  the  various  clubs  which  exist  (and  there  is  no 
reason  why  clubs  should  not  be  for  religious  as  well  as  for  political 
purposes),  except  in  this  particular,  that  there  are  vows  of  poverty, 
chastity,  and  obedience  taken ;  but  there  is  nothing  in  the  evidence 
which  completely  raises  any  question  of  vows,  and  the  onus  is  on 
the  other  side  to  shew  that  these  institutions  are  incapable  of 
taking  a  charitable  gift,  such  as  the  Attorney-General  can  enforce. 
The  law  does  not  say  that  vows  are  unlawful,  but  that  they  have 
no  binding  force  or  effect.    The  vow  of  poverty  means  that  these 

(1)  Amb.  651.  (4)  3rd  Ed.  vol.  i.  p.  194. 

(2)  1  My.  &  K.  420.  (5)  6  East,  228. 

(3)  T.  &  K.  260.  (6)  4  T.  ft.  264. 
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V.-C.  W.  ladies  bind  themselves  to  eschew  superfluities,  but  there  exists  no 
1871  tribunal  which  can  enforce  anything  of  the  sort.  The  obligations 
Cocks  inter  se  have  nothing,  to  do  with  the  case.  This  is  a  gift  of  pro- 
perty to  be  brought  into  the  common  fund — in  the  same  mode  as 
if  a  legacy  were  left  to  the  Athenmum  Club.  The  vow  of  chastity 
the  law  disregards.  If  one  of  these  ladies  married,  she  would  not 
be  allowed  to  remain  a  member  of  the  institution.  As  to  the  vow 
of  obedience,  that  is  only  a  matter  inter  se  ;  it  has  no  effect  on  the 
rights  of  the  ladies  in  reference  to  the  common  fund.  There  is  in 
these  vows  nothing  which  deprives  or  fetters  these  ladies  in  the 
mode  of  enjoying  their  property.  The  Court  disregards  any  ex- 
ternal law  as  affecting  the  right  to  take  and  enjoy  property : 
WaTlgrave  v.  Tebbs  (1). 

There  is  here  no  obligation  of  trust  or  contract,  and  the  ladies 
who  form  the  community  are  competent  to  vary  or  abrogate  the 
rules  of  it  at  pleasure.  It  is  immaterial  whether  the  testatrix 
knew  what  the  rules  were.  If  there  had  been  any  communication 
between  the  parties  as  to  her  intentions,  it  might  give  a  right  to  a 
trust ;  but  there  is,  in  fact,  no  trust  expressed  or  implied.  All 
that  is  known  is,  that  the  testatrix  called  them  religious  institu- 
tions, and  that  she  left  them  this  property  for  their  general  pur- 
poses, without  imposing  any  obligation  whatever.  A  club  can 
divide  its  property  at  pleasure,  and  there  is  no  perpetuity :  Hop- 
Irinson  v.  Marquis  of  Exeter  (2) ;  and  these  institutions,  being  in  the 
position  of  a  club,  can  do  the  same  thing,  and  there  are  no  cestuis 
que  trust  to  say  it  shall  not  be  done.  Neither  the  Charity  Com- 
missioners, nor  the  xittorney-General,  nor  the  representative  of 
any  deceased  member,  have  or  has  any  right  to  inquire  into  these 
institutions.  There  is  no  duty  or  obligation  to  accumulate  funds. 
The  law  against  perpetuities  having  no  application,  are  these 
institutions  to  be  regarded  as  charitable?  The  gifts  are  very 
vague  and  indefinite,  and  in  any  case  of  an  abuse  of  them,  how 
could  the  Court  interfere  with  them  ?  These  institutions  are,  in 
fact,  like  the  Mendicity  and  other  societies  in  the  metropolis — 
mere  conduit-pipes  to  convey  voluntary  contributions  :  Nightingale 
v.  Goulboum  (3). 

(1)  2  K.  &  J.  513.  (2)  Law  Eep.  5  Eq.  63. 

(3)  5  Hare,  484 ;  2  Ph.  594. 
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There  is  no  power  in  the  Court  to  intervene  and  to  make  a  V.-C.W. 
bequest  of  this  sort  a  charitable  gift.  As  to  the  Dominican  con-  i87i 
vent,  how,  if  this  money  be  paid  to  it,  can  the  Attorney-General 
determine  the  mode  in  which  it  shall  be  spent,  whether  in  prayer 
or  for  corporeal  necessities,  and  how  much  for  each  ?  As  to  the 
sisters  at  Selley  Oak,  no  doubt  the  objects  of  that  institution  are 
distinctly  charitable,  but  there  is  no  obligation  upon  them  to  spend 
this  property  in  charity;  and  there  is  not  sufficient  evidence  to 
make  it  clear  to  the  Court  that  the  testatrix  intended  that  it 
should  go  in  charity  and  not  to  the  sisters  individually  ;  therefore 
the  gifts  ought  to  be  upheld. 

[He  also  cited  Whicker  v.  Hume  (1),  Mitford  v.  Beynolds  (2), 
and  Attorney-General  v.  Whorwood  (3).] 

Mr.  Dickinson,  in  reply  : — 

This  is  a  gift  to  religious  institutions,  and  not  to  institutions 
like  clubs.  It  does  not  appear  that  the  testatrix  knew  any  one  or 
more  of  these  ladies,  but  did  she  not  expect  that  schools  would  be 
benefited  by  her  gift  ?  Canon  law,  of  course,  this  Court  will  not 
take  notice  of ;  and  though  it  will  not  compel  the  vows  taken  by 
these  ladies  to  be  observed,  yet  it  will  observe  that  these  vows  are 
distinct  and  clear  evidence  of  what  are  the  objects  of  the  institu- 
tions, and  of  the  rules  by  which  they  are  governed,  and  that  they 
point  to  perpetuity.  The  common  fund  was  not  contributed  by 
these  ladies,  nor  was  it  given  to  them  as  individuals,  but  to  the 
institutions ;  and  it  would  not  be  consistent  with  the  will  of  the 
testatrix  to  say  that  her  gift  should  be  enjoyed  otherwise  than 
according  to  the  rules  of  the  institutions. 

It  could  not  have  been  the  intention  of  the  testatrix  that  some 
fifteen  or  twenty  ladies  should  take  and  spend  her  property  for 
their  own  purposes,  instead  of  for  the  purposes  of  the  institutions 
in  continuity  and  without  limit.  As  to  these  institutions  not  being 
charities,  it  may  be  remarked  that  it  has  not  been  decided  that  it 
is  not  charity  except  it  be  for  the  use  of  the  general  public.  The 
case  of  Jones  v.  Williams  (4)  does  not  apply  here ;  nor  does  the 
decision  in  Ommanney  v.  Butcher  (5)  bear  upon  the  case.  The 

(1)  7  H.  L.  C.  124.  (3)  1  Ves.  Sen.  534. 

(2)  1  Ph.  185.  (4)  Amb.  651. 

(5)  T.  &  E.  260. 
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same  may  be  said  of  Attorney-General  v.  Whorwood  (1),  Doe  v. 
Cojoestake  (2),  and  Doe  v.  Aldridge  (3). 

It  is  very  difficult  to  maintain  the  proposition  that  the  gift  is 
not  charitable  because  it  is  incapable  of  being  administered  by  this 
Court;  but,  in  fact,  the  objects  of  one  of  the  institutions  are 
charitable  in  every  sense  of  the  term,  and  as  to  the  other,  it  is,  in 
the  view  of  the  testatrix,  a  religious  one,  and  there  can  be  no 
doubt  that  the  general  objects  of  it  are  charitable.  As  to  both 
institutions,  the  gifts  wholly  fail,  because  they  tend  to  create  perpe- 
tuities ;  but  if  that  be  not  so,  then  they  fail,  so  far  as  they  are  for 
charitable  purposes,  to  the  extent  of  the  impure  personalty. 

Sir  John  Wickens,  Y.C. : — 

The  questions  in  this  case  arise  with  regard  to  different  institu- 
tions, which  stand  on  entirely  different  grounds  legally.  The 
community  of  sisters  at  Selley  Oak  is,  in  point  of  law,  a  voluntary 
association  for  the  purposes  of  teaching  the  ignorant  and  nursing 
the  sick ;  and  I  cannot  distinguish  it  in  this  respect  from  any  of 
the  numerous  voluntary  associations  established  in  London,  such 
as  the  Scripture  Eeaders,  Home  Missionaries,  or  Anglican  Sisters 
of  Mercy,  in  which  zealous  persons  unite  for  the  purpose  of  per- 
forming charitable  functions,  taking  out  of  the  funds  of  the  associa- 
tion so  much  as  is  necessary  for  their  own  wants,  and  extending 
their  operations  as  their  means  permit.  It  is  true  that,  in  a 
religious  point  of  view,  these  nuns  have  a  ^asa'-corporate  exist- 
ence. But  in  a  legal  point  of  view  they  are  a  mere  voluntary 
association  like  those  I  have  mentioned.  It  is  said  that  the  entire 
body  can  dissolve  themselves  and  divide  the  property.  That  is 
true,  I  think,  with  regard  to  the  Selley  Oak  sisters  only  in  the 
same  sense  in  which  it  is  true  of  the  voluntary  associations  to 
which  I  have  referred.  As  regards  what  the  testatrix  intended, 
it  is  more  probable  in  this  case  that  she  was  thinking  of  the 
workers,  and  not  of  the  work,  than  if  the  gift  had  been  to  an 
association  for  the  purpose,  for  instance,  of  nursing  sick  children ; 
but  it  would  be  wholly  unsafe  to  rely  on  this  as  a  ground  of 
distinction.    To  hold  this  to  be  other  than  a  charitable  institution, 


v.-c.  w. 

1871 
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Manners. 


(1)  1  Ves.  Sen.  554. 


(2)  6  East,  328. 


(3;  4  T.  R.  264. 
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or  the  gift  other  than  a  charitable  gift,  would  be  to  act  upon  a  dis-  V.-C.  W. 
tinction  too  subtle  to  be  admissible  as  a  ground  of  judicial  decision.  1871 
As  regards  the  Dominican  convent  the  case  is  a  little  different,  cocks 
and  more  difficult.  There  are  two  questions,  whether  the  gift  is 
a  charitable  gift,  and  whether  it  is  good  if  it  be  not  charitable. 
A  charitable  gift  in  English  law  is  a  gift  such  as  is  described  in 
the  preamble  of  the  statute  43  Eliz.  c.  4,  or  as  can  be  considered 
as  analogous  to  the  gifts  there  described.  The  preamble  has  received 
a  very  wide  construction,  but  it  is  difficult  to  help  feeling  that 
such  a  gift  as  that  to  the  Dominican  convent  in  the  present  case 
is  not  only  not  within  the  words  of  the  statute,  but  probably,  and 
without  reference  to  the  faith  professed,  one  of  the  last  gifts  which 
the  Legislature  which  passed  the  Act  would  have  thought  of  in- 
cluding in  it.  On  the  Act  unaffected  by  authority  I  should 
certainly  hold  that  the  gift  to  the  Dominican  convent  is  neither 
within  the  letter  nor  the  spirit  of  it ;  and  no  decision  has  been 
referred  to  which  compels  me  to  adopt  a  different  conclusion.  A 
voluntary  association  of  women  for  the  purpose  of  working  out 
their  own  salvation  by  religious  exercises  and  self-denial  seems  to 
me  to  have  none  of  the  requisites  of  a  charitable  institution,  whether 
the  word  "  charitable  "  is  used  in  its  popular  sense  or  in  its  legal 
sense.  It  is  said,  in  some  of  the  cases,  that  religious  purposes  are 
charitable,  but  that  can  only  be  true  as  to  religious  services  tending 
directly  or  indirectly  towards  the  instruction  or  the  edification  of 
the  public  ;  an  annuity  to  an  individual,  so  long  as  he  spent  his 
time  in  retirement  and  constant  devotion,  would  not  be  charitable, 
nor  would  a  gift  to  ten  persons,  so  long  as  they  lived  together  in 
retirement  and  performed  acts  of  devotion,  be  charitable.  There- 
fore the  gift  to  the  Dominican  convent  is  not,  in  my  opinion,  a 
gift  on  a  charitable  trust.  The  question  remains  whether  the  gift 
to  the  Dominican  convent,  which  seems  to  me  not  charitable,  is 
void  for  perpetuity.  It  is  argued  that  it  is  a  gift  in  trust  for  the 
purposes  of  a  perpetual  institution,  and,  therefore,  on  a  perpetual 
trust,  and  Came  v.  Long  (1)  is  relied  upon.  That  case  does  not,  I 
conceive,  decide  that  a  gift  to  a  perpetual  institution  not  charitable 
is  bad — for  instance,  a  gift  to  a  club,  or  to  a  limited  company ;  but 
merely  that  the  gift  in  question  there  was  a  gift  which  the  trustees 
(1)  2  D.  F.  &  J.  75. 
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V.-C.W.  could  only  give  effect  to  by  holding  the  property  (which  seems 
1871  to  have  been  all  real  estate)  for  ever,  and  applying  the  income* 
Cocks  according  to  the  rules.  Nothing  of  that  sort  is  directed  here ; 
the  gift  is  ordered  to  be  paid  to  the  superior  for  the  time  being ; 
and  the  superior,  when  she  receives  it,  will  be  bound  to  account 
for  it  to  the  convent — to  put  it,  so  to  speak,  into  the  common 
chest ;  but  when  there  it  will  be  subject  to  no  trust  which  will 
prevent  the  existing  members  of  the  convent  from  spending  it  as 
they  please.  It  would,  I  conceive,  be  an  extreme  stretch  of  the 
rule  against  perpetuity  to  hold  that  it  applies  to  a  gift  of  this 
sort.  Therefore  I  hold  the  gift  to  the  Dominican  convent  to  be 
simply  good ;  and  the  other  gift,  to  be  good  as  to  pure  personalty 
only,  but  not  as  to  the  impure  personalty. 

Solicitors  :  Mr.  J.  E.  Scott ;  Mr.  Elgood,  agent  for  Mr.  J.  A.  Mew, 
Neivport,  Isle  of  Wight ;  Mr.  Sismey,  agent  for  Mr.  Arnold,  Graves- 
end  ;  Messrs.  Harting  &  Son. 


Y.-C.  w.  BROWNE  v.  COLLINS. 


1871 

July  27. 


Partnership — Profits —  Income —  Capital — Practice. 

Partnership  articles  provided  that  meetings  of  the  partners  should  be 
held,  and  the  profits  should  be  divided  annually.  The  partners,  when  re- 
duced to  two — the  testator  being  one  of  them — met  and  resolved  that  the 
accounts  should  be  made  up  half-yearly,  in  March  and  September.  The 
meetings  of  the  partners  were  held  very  irregularly,  but  when  they  took 
place  it  was  the  practice  of  the  partners  to  examine  the  accounts,  and  to 
pass  a  resolution  disposing  of  the  profits,  and  until  the  passing  of  such 
resolution  the  profits  were  not  carried  to  the  separate  credits.  The  testator, 
who  died  in  August,  1869,  by  will  declared  that  from  the  day  of  his  decease 
the  annual  income  arising  from  his  residuary  personal  estate  should  belong, 
in  effect,  to  A.  B.  for  life,  and  that  for  that  purpose  the  clear  profits  arising 
from  his  partnership  should  be  considered  as  annual  income,  and  be  paid  to 
A.  B.  for  life. 

In  December,  1869,  at  a  meeting  of  the  surviving  partner  and  an  executor 
of  the  testator  they  resolved  that  the  profits  for  the  year  ending  March,  1869, 
should  be  divided ;  and  the  testator's  share  was  carried  to  the  credit  of  his 
account  under  date  30th  of  September,  1869,  and  it  was,  in  December,  1869, 
paid  to  his  executors.  At  a  meeting  of  the  same  two  persons  in  March,  1870, 
they  ordered  the  profits  for  the  half-year  ending  September,  1869,  to  be 
divided,  and  the  testator's  share  was  paid  to  his  executors.    In  taking  the 
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account  in  Chambers  a  question  arose  whether  these  shares  of  the  testator  V.-C.  W. 
should  be  distinguished  as  capital  or  as  income,  and  A.  B.  presented  a  Petition, 
under  the  statute  15  &  16  Yict.  c.  80,  asking  for  the  opinion  of  the  Court : — 

Held,  that  the  profits  for  the  year  ending  March.  1869,  were  capital,  and  Bkowne 

belonged  to  the  testator's  estate  ;  and  that  the  profits  for  the  half-year  ending  Collins. 

September,  1869,  were  income,  and  belonged  to  A.  B.   

Semble,  a  Petition  in  an  administration  suit,  to  obtain  the  opinion  of  the 
Court  as  to  the  principle  on  which  the  accounts  ought  to  be  taken,  for  the 
guidance  of  the  Chief  Clerk,  is  not  irregular. 

ThIS  suit  was  instituted  in  March,  1870,  for  the  administration 
of  the  real  and  personal  estate  of  William  Henry  Forman,  who  died 
on  the  28th  of  August,  1869 ;  and  on  the  2nd  of  July,  1870,  a 
decree  was  made  whereby  it  was  declared  that  the  trusts  of  his 
will  and  codicil  ought  to  be  carried  into  execution,  and  inquiries 
and  accounts  were  directed  and  ordered.  One  direction  was,  that 
in  taking  the  accounts  "  capital "  should  be  distinguished  from 
u  income."  The  Chief  Clerk's  separate  certificate  of  the  24th  of 
June,  1871,  shewed  that  by  deed,  in  May,  1816,  partners,  consisting 
of  five  persons,  and  carrying  on  ironworks  in  Monmouthshire, 
covenanted,  inter  alia,  that  the  name  of  the  works  should  be  the 
*■  Tredegar  Ironworks,"  and  that  the  firm  or  style  of  the  company 
should  be  "  Samuel  Homfray  &  Co."  during  the  life  of  Samuel 
Homfray,  and  after  his  death  the  "  Tredegar  Iron  Company  ;"  that 
the  capital  of  the  company  of  £120,000  should  always  be  considered 
to  consist  of  twenty-four  shares  of  £5000  each ;  that  the  manager  of 
the  works  should  make  out  in  the  best  manner  that  the  circum- 
stances would  permit  a  monthly  account  of  all  the  iron  made,  and 
of  the  state  of  the  profits  and  losses  of  the  company  during  each 
month,  and  should,  before  the  end  of  every  succeeding  month, 
send  a  copy  of  such  account  to  every  partner ;  that  the  partners 
should  meet  once  in  every  year  at  the  works  between  the  1st  of 
August  and  the  1st  of  October,  at  which  meeting  the  general  affairs 
and  transactions  of  the  company  should  be  looked  into  and  the 
accounts  examined ;  that  on  the  last  Saturday  in  March  in  every 
year  a  general  account  and  rest  in  writing  should  be  made  by  the 
manager  of  all  business  transacted  in  the  course  of  the  preceding 
year,  and  a  copy  of  the  same  be  sent  to  each  of  the  partners  before 
the  1st  of  July  following ;  and  that,  after  interest  on  the  capital 
bad  been  provided  for,  the  profits  which  should  arise  from  the 
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V.-C.W.     business  of  the  company  should,  on  the  last  day  in  the  first  week 
I871       of  January  following,  be  divided  and  paid  between  and  to  the 
Browne  P^ners. 

v-  W.  H.  Forman  had  some  time  before  his  death  become,  under 

Collins. 

  the  provisions  of  the  deed  of  May,  1816,  entitled  to  eighteen  and 

a  half  of  the  twenty-four  shares  in  the  company ;  and  another 
partner  was  entitled  to  the  remaining  five  and  a  half  shares.  To 
the  year  1845,  annual  meetings  of  the  partners  were  held.  From 
that  year  to  1854  no  annual  meeting  of  the  partners  was  held ; 
but  in  July,  1854,  a  meeting  of  the  partners  was  held,  and  they 
resolved  that  the  accounts  of  the  partnership  should  be  in  future 
made  up  half-yearly,  at  the  end  of  March  and  the  end  of  September. 
In  accordance  with  that  resolution  the  accounts  had  been  made  up 
half-yearly,  and  copies  sent  about  three  months  after  to  the  part- 
ners ;  but  the  meetings  of  the  partners  were  held  very  irregularly, 
in  some  years  no  meeting  being  held.  When  the  meetings  did 
take  place,  it  was  the  practice  of  the  partners  to  examine  and 
approve  of  the  accounts,  and  to  pass  a  resolution  disposing  of  the 
profits,  and  thereupon  entries  were  made  in  the  books  of  the  part- 
ners appropriating  the  profits  according  to  the  terms  of  the  reso- 
lution ;  but  until  after  the  passing  of  such  resolution  no  entries 
were  made  in  the  books  of  the  partnership  carrying  any  part  of 
such  profits  to  the  separate  credit  of  either  partner. 

On  the  23rd  of  December,  1868,  a  meeting  (the  only  one  in 
that  year)  of  the  two  partners  (W.  H.  Forman  being  represented 
by  a  Mr.  Hardy)  was  held.  They  resolved  that  the  accounts  to 
the  30th  of  September,  1867,  and  the  31st  of  March,  1868,  be 
approved  ;  and  the  accumulated  profits  to  the  31st  of  March,  1868, 
appearing  to  be  £20,722,  they  ordered  that  sum,  with  a  balance  of 
8s.  lid.,  to  be  carried  to  the  account  of  profit  and  loss  in  the 
ledger,  and  a  dividend  of  £860  a  share  to  be  carried  to  the  cash 
account  of  each  partner,  with  interest  at  5  per  cent.,  on  the  1st  of 
January,  1869. 

For  the  half-years  ending  the  30th  of  September,  1868,  and  the 
31st  of  March,  1869,  accounts  were  made  up  shortly  after  those 
dates,  and  were,  about  three  months  after,  sent  to  the  partners ; 
but  no  meeting  of  the  partners  was  held  in  W.  H.  Forman's  life- 
time subsequently  to  that  of  the  23rd  of  December,  1868. 
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On  the  3rd  of  December,  1869,  a  meeting  of  the  partners  was  V  -C.  w. 

held,  Mr.  Hardy,  as  one  of  the  executors  of  W.  H.  For  man,  and  1871 

the  other  partner  being  present.    They  resolved  that  the  accounts  Buowne 

of  the  partnership  for  the  half-years  ending  the  30th  of  September,  q)Ll1NS 

1868,  and  the  31st  of  March,  1869,  be  approved ;  and  ordered  that   ■ 

the  profits  for  the  year  ending  the  31st  of  March,  1869,  viz.,  the 

sum  of  £22,239  Ss.  Id.  (with  a  balance  of  £83  Is.  Id.)  be  carried 
to  the  account  of  profit  and  loss  in  the  ledger,  and  that  it  be 
divided  between  the  partners.  The  sum  of  £17,206  17s.  lid.  was 
then  (December,  1869)  carried  to  the  credit  of  W.  H.  Formaris 
account  under  date  of  30th  of  September,  1869  ;  and  the  same  was, 
in  December,  1869,  paid  to  his  executors. 

No  account  of  the  profits  of  the  partnership  to  the  30th  of 
of  September,  1869,  was,  for  any  part  of  the  half-year  ending  at 
that  date,  made  up  in  W.  H.  Formaris  lifetime ;  but  an  account 
was  shortly  after  that  date  made  up  and  sent  to  the  executors 
of  the  surviving  partner.  The  next  meeting  of  the  partners  was 
held  on  the  9th  of  March,  1870,  and  they  (Mr.  Eardy  and  the 
surviving  partner)  approved  of  the  accounts,  and  ordered  the  profits 
(£30,947  lis.  Sd.)  for  the  half-year  ending  the  30th  of  September, 

1869,  to  be  carried  to  the  account  of  profit  and  loss  in  the  ledger 
and  to  be  divided  between  the  partners.  The  sum  carried  to  the 
credit  of  the  executors  of  W.  H.  Forman  was  £23,855  8s.  Id.,  under 
the  date  of  the  1st  of  October,  1869,  with  interest  at  5  per  cent, 
from  that  date ;  and  the  sum  of  £23,855  8s.  Id.  was,  shortly  after 
the  9th  of  March,  1870,  paid  to  the  executors. 

W.  H.  Forman,  by  will  in  April,  1860,  after  appointing  three 
trustees  and  executors,  bequeathed  all  his  capital  and  other 
moneys  employed  in  any  partnership,  and  all  his  personal  estate, 
unto  them  upon  trust,  in  their  absolute  discretion,  to  permit  the 
same  to  continue  in  the  state  in  which  the  same  should  be  at  his 
decease,  or  to  convert  into  money  any  part  of  his  personal  estate, 
and  also  to  carry  on  his  business  of  an  iron  merchant,  or  any  other 
business  in  which  he  should  be  engaged ;  and,  after  authorizing 
his  trustees  to  make  investments  of  certain  funds,  the  testator 
said :  "  And  I  further  direct  and  declare  that  from  the  clay  of  my 
decease  the  annual  income  arising  from  my  residuary  personal 
estate  shall  belong  to  the  person  for  the  time  being  beneficially 
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V.-C.  w.    entitled  in  possession  to  my  residuary  real  estate ;  and  for  this 
1871      purpose  the  net  or  clear  profits  arising  from  my  partnership  or 
Browne     other  commercial  undertaking  which  may  be  carried  on  for  the 
Collins     benefit  of  mJ  residuary  personal  estate  ....  shall  be  deemed  and 
  considered  as  annnal  income  ....  and  go  and  be  paid  accord- 
ingly to  the  tenant  for  life."    The  testator  devised  the  residue  of 
his  real  estates  unto  the  three  trustees,  their  heirs,  &c,  to  the  use 
of  his  nephew  A.  H.  Broivne  for  life,  with  remainder  to  the  use  of 
his  first  and  other  sons  in  tail,  with  remainder  over.  The  executors 
had  since  the  death  of  the  testator  carried  on  the  ironworks  in 
conjunction  with  the  surviving  partner. 

By  deed,  dated  the  28th  of  December,  1869,  made  between 
4.  H.  Browne  and  his  father,  A.  Browne,  and  a  third  party,  A.  H. 
Browne  assigned  an  equal  moiety  of  all  the  income  which  under 
the  trusts  of  the  will  had,  since  the  death  of  the  testator,  accrued 
and  become  payable,  and  should,  during  the  joint  lives  of  himself 
and  the  Defendant  A.  Browne,  accrue  or  become  payable  in  respect 
of  the  residuary  personal  estate,  upon  trusts  not  material  to  be 
stated. 

In  taking  the  account  of  the  personal  estate  questions  of  diffi- 
culty arose  as  to  whether  the  two  sums  of  money  mentioned  should 
be  distinguished  as  "capital"  or  "income"  of  the  testator's  per- 
sonal estate,  or  were  to  be  to  any  and  what  extent  apportioned 
between  such  capital  and  income ;  and  it  being  necessary,  in  order 
to  facilitate  the  taking  of  such  account,  to  obtain  the  opinion  and 
direction  of  the  Court  on  the  subject,  this  Petition  was  presented, 
under  the  provisions  of  the  15  &  16  Vict.  c.  80,  ss.  29,  33,  by 
A.  M.  Browne,  the  tenant  for  life  in  possession  of  the  residuary 
real  estates,  and  the  person  beneficially  entitled  in  possession  to 
the  income  of  the  residuary  personal  estate,  praying  that  the 
Court  would  be  pleased  to  declare  its  opinion  whether,  haviDg 
regard  to  the  facts  of  the  case  and  the  declarations  contained  in 
the  will,  the  several  sums  of  £17.206  17s.  lid.  and  £23,855  8s.  Id. 
respectively,  ought,  in  taking  the  accounts  of  the  personal  estate 
of  the  testator,  to  be  accounted  for  and  distinguished  as  parts  of 
the  "  capital "  of  the  personal  estate  not  specifically  bequeathed,  or 
as  parts  of  the  "  income  "  of  such  estate,  or  ought  to  any  and  what 
extent  to  be  apportioned  between  such  capital  and  income. 
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There  was  in  the  certificate  a  third  sum  of  £4152  12s.  Id.,  which  V-C.  W. 
was  a  dividend  on  railway  shares ;  but  it  was,  upon  the  authority  1871 

of  Bates  v.  Machinley  (1),  admitted,  without  argument,  that  it  Browne 

belonged  to  the  Petitioner,  the  tenant  for  life.  Collins 

Mr.  Greene,  Q.C.,  and  Mr.  W.  Pearson,  for  the  Petitioner : — 

The  question  for  decision  is  brought  before  the  Court  by  Peti- 
tion under  provisions  in  the  Master  in  CJia,ncery  Abolition  Act  (15 
&  16  Vict.  c.  80),  and  not,  as  is  generally  done,  on  motion.  This 
is  a  convenient  practice,  and  is  not  irregular :  Robertson  v.  Norris  (2). 
It  is  submitted  that  what  may  be  done  on  motion  may  be  done  on 
petition.  At  any  rate,  no  objection  is  raised  to  this  Petition.  The 
articles  of  partnership  must  determine  how  the  profits  in  question 
are  to  be  dealt  with.  Those  articles  provide  that  the  partners 
shall  meet  once  a  year  for  the  purpose  of  examining  the  accounts, 
and  also  that  the  profits  shall  be  divided  and  paid  between  and  to 
the  partners  in  the  month  of  January  in  each  year.  The  practice 
of  the  partners  in  regard  to  their  meetings  was  always  very  irre- 
gular. In  1854  the  two  surviving  partners  passed  a  resolution 
that  the  accounts  should  in  future  be  made  up  half-yearly,  but 
their  meetings  were  as  irregularly  held  as  formerly ;  still  they  did 
take  place,  and  then  it  was,  and  not  before,  that  the  profits  were 
disposed  of  and  appropriated  by  resolution  to  the  separate  credit 
of  each  partner.  The  period,  whether  it  was  annual  or  shorter, 
when  they  met  to  give  their  assent,  as  partners,  to  the  moneys 
being  treated  as  profits  was  the  period  of  division ;  and  although 
the  profits  may  have  accrued  at  an  earlier  period,  they  could  be 
dealt  with  as  profits  only  at  the  time  of  meeting. 

The  testator  died  in  August,  1869,  and  on  the  3rd  of  December 
following  a  meeting  of  the  partners  took  place,  and  the  sum  which 
was  carried  to  the  credit  of  the  testator's  account  under  the  date  of 
the  30th  of  September,  1869,  ought  to  be  paid  to  the  Petitioner. 
That  sum,  according  to  one  of  the  most  recent  cases,  must  be 
treated  as  the  income,  and  not  as  the  capital,  of  the  testator :  Ibbot- 
son  v.  Elam  (3).  There  is  in  the  will  nothing  that  is  opposed  to 
this  contention.    The  testator  knew  the  terms  of  the  articles,  and 


(1)  31  Beav.  280.  (2)  1  Giff.  428. 

(3)  Law  "Rep.  1  Eq.  188. 
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V.-C.  W.    that  the  profits  could  not  be  ascertained  and  divided  till  they  had 
1871      been  complied  with.    Certainly  the  profits  which  accrued  up  to 
Browne     the  half-year  ending  the  30th  of  September,  1869  (after  the  tes- 
Collins     tator's  death),  belong  to  the  Petitioner ;  but,  in  fact,  there  is  no 

  substantial  distinction  between  this  partnership  and  that  of  an 

ordinary  company.  The  principle  laid  down  in  Ibbotson  v.  Elam  (1) 
ought  to  be  followed,  and  therefore  it  is  submitted  that  both  the 
sums  in  question  belong  to  the  tenant  for  life  (the  Petitioner). 

[They  also  referred  to  Bates  v.  MacJcinley  (2),  Clive  v.  Clive  (3), 
Johnston  v.  Moore  (4).] 

Mr.  Freeman,  for  the  Eespondent  A.  Browne,  also  submitted 
that,  as  to  the  sum  of  £23,855  Ss.  Id.,  the  question  was  covered 
by  the  decision  in  Ibbotson  v.  Elam,  and  that  as  to  the  sum  of 
£17,206  17s.  llcZ.  no  substantial  distinction  could  be  drawn.  He 
cited  In  re  Bartons  Trusts  (5). 

Mr.  Dickinson,  Q.C.,  and  Mr.  Lowndes,  for  the  first  tenant  in 
tail,  an  infant : — 

Neither  of  these  sums  belongs  to  the  Petitioner,  but  they  both 
belong  to  his  infant  son  as  corpus,  and  this  view  is  supported  by 
the  decisions  in  Clive  v.  Clive,  Wright  v.  Tuclcett  (6),  and  Be 
Gendre  v.  Kent  (7).  The  meetings  of  the  partners  were  arranged 
merely  to  suit  their  convenience,  and  they  did  not  affect  the  rights 
of  the  parties  to  the  profits  when  made.  The  right  to  the  profits 
was  one  thing,  and  the  right  to  receive  them  was  another,  and  in 
this  case  all  these  profits  belong  to  the  infant. 

Mr.  Karslalce,  Q.C.,  Mr.  Eomersham  Cox,  and  Mr.  Tapp,  for  the 
trustees. 

Mr.  Greene,  in  reply : — 

The  case  of  Be  Gendre  v.  Kent  is  an  authority  in  favour  of  the 
Petitioner.  At  the  moment  when  the  partners  met  to  declare 
what  were  profits,  and  to  divide  them,  was  the  time  when  they 

(1)  Law  Kep.  1  Eq.  188.  (4)  27  L.  J.  (Ch.)  453. 

(2)  31  Beav.  280.  (5)  Law  Rep.  5  Eq.  238. 

(3)  Kay,  600.  (6)  1  J.  &  H.  266. 

(7)  Law  Eep.  4  Eq.  283. 
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were  severed  from  the  capital.  The  arrangement  that  the  accounts 
should  be  made  up  half-yearly  was  verbal.  The  testator  was  still 
bound  by  the  articles  of  partnership ;  and  until  the  partners  had 
declared  the  profits  they  had  no  right  to  any.  The  testator  could 
not  have  filed  a  bill  to  have  the  profits  declared ;  and  as  they  were 
not  declared  till  after  his  death,  they  belong  to  the  Petitioner. 

Sir  John  Wickens,  Y.C. : — 

I  do  not  think  that  I  can  distinguish  this  case  from  that  of  an 
ordinary  partnership,  and,  if  it  be  considered  as  such,  the  prin- 
ciples and  doctrines  applicable  to  it  seem  clear  enough.  In  every 
partnership  business  the  losses  of  one  day  go  against  the  profits 
of  the  next.  The  losses  are  not  really  made  on  the  day  on  which 
they  are  discovered  or  definitely  ascertained,  nor  the  profits  made  on 
the  day  on  which  the  moneys  come  in.  In  every  partnership  it  is 
found  convenient  to  take  conventional  periods,  yearly  or  half- 
yearly,  for  the  particular  purpose  of  ascertaining  losses  and  profits  ; 
or,  in  other  words,  the  partnership  time  is  separated  into  defined 
periods,  in  regard  to  which  it  is  considered  that  losses  and  profits 
can  be  ascertained  without  any  risk  of  extreme  error.  I  con- 
sider that  until  the  whole  of  a  period  has  passed  not  a  farthing 
of  profit  has  been  earned  ;  and  this  seems  to  accord  with  the 
view  of  the  Master  of  the  Eolls  in  the  case  of  Ibbotson  v.  Elam  (1). 
Therefore,  in  respect  to  the  sum  of  £23,855  8s.  Id.  mentioned 
in  the  Petition,  I  think  that  the  tenant  for  life  is  clearly  entitled 
to  it  as  profits  which  accrued  up  to  the  30th  of  September,  1869. 
But  as  regards  the  sum  of  £17,206  17s.  lid,  I  am  of  opinion 
that,  on  principle,  it  is  all  capital.  It  is  the  amount  of  profits 
made  during  a  conventional  period,  which  was  wholly  included 
in  the  testator's  lifetime,  though  those  profits  were  not  ascer- 
tained till  some  time  after  his  death.  It  seems  to  me  that 
what  was  said  in  the  case  of  Olive  v.  Clive  (2)  warrants  me  in 
holding  that,  on  principle,  a  delay  in  the  mechanical  process  of 
ascertaining  the  profits  ought  not  to  prevent  them  from  being 
attributed  as  profits  to  the  period  to  which  they  were  referred. 
Suppose  that  in  an  ordinary  partnership  the  partners  are,  or  one  of 


v.-c.  w. 

1871 

Browne 
v. 

Collins. 


(1)  Law  Eep.  1  Eq.  188. 


(2)  Kay,  600. 
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V.-C.  W.    them  is,  indolent,  or  unwilling,  or  so  perverse  as  to  refuse,  to  settle 
1871       the  accounts,  or  that  there  is  such  a  nice  question  of  principle  as 
Browne    to  make  it  requisite  that  the  partners  should  agree  to  a  special  case, 
Qwuiaa     which  might  eventually  come  before  the  House  of  Lords.  There 

  might  in  such  a  case  be  a  delay  of  many  years ;  but  I  do  not  think 

the  rights  of  the  parties  would  be  altered,  nor  the  character  of  the 
profits.  It  has  been  said  that  the  profits  of  one  half-year  may  be 
lost  in  the  next  half-year.  Of  course  that  is  possible.  If  the 
profits  earned  in  the  half-year — say,  up  to  the  end  of  June — be 
not  divided  till  after  the  half-year  ending  the  31st  of  December 
in  any  year,  and  there  has  been  such  a  loss  in  the  latter  half- 
year  as  to  swallow  up  the  profits  of  the  former  half-year,  and 
something  more,  would  that  affect  the  present  case  ?  If  the  pro- 
fits of  one  half-year  go  to  pay  the  losses  of  a  preceding  half-year, 
they  go  in  discharge  of  a  capital  sum  which  the  partners  would 
otherwise  have  had  to  pay  out  of  their  own  pockets.  Profits  of 
any  half-year  paid  to  a  partner  are  capital  in  his  pocket.  Losses  of 
any  half-year  in  so  far  as  contributed  to  by  a  partner  are  capital  out 
of  his  pocket.  Why  should  the  possibility  that  the  former,  before 
they  get  into  a  partner's  pocket,  may  be  stopped  to  pay  the  latter, 
make  them  less  capital  ?  But,  even  if  it  were  so,  that  possibility 
can  hardly  operate  when  the  second  period  has  passed  without  any 
losses,  and  when  there  is  no  necessity  for  making  a  stoppage.  No 
doubt  partners  may  enter  into  articles  excluding  the  operation  of 
this  principle — that  is  to  say,  the  articles  may  import  that  the 
profits  of  one  conventional  period  shall  not  be  considered  as  accru- 
ing at  a  time  other  than  at  the  time  at  which  they  actually  become 
payable ;  but  it  would  require  very  express  words  to  do  this,  and  I  find 
no  such  words  in  this  case.  Nor  do  I  find  anything  in  the  will  of  this 
testator  to  exclude  the  operation  of  the  principle  to  which  I  have 
referred.  Indeed,  so  far  as  the  will  bears  upon  it,  it  is,  I  think,  in  the 
Petitioner's  favour.  The  only  question  is,  whether  the  authorities 
compel  me  to  adopt  a  view  different  from  this.  The  case  of  Clive  v. 
Clive  (1)  was  that  of  an  incorporated  company,  and  in  such  a  com- 
pany a  shareholder  has  no  interest  in  the  property  as  such,  or  the 
profits  as  such,  but  stands  outside,  as  it  were,  and  has  dividends 
ascertainable  on  a  particular  principle,  and  payable  at  a  particular 

(1)  Kay,  600. 


V. 

Collins. 
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time,  and  he  has  no  inchoate  or  other  right  till  the  dividends  have     v.-O.  w. 
been  declared.    The  case  of  Bates  v.  Mackinley  (1)  was  treated  as  1371 
•one  of  an  incorporated  company,  and  the  same  remark  applies  ® 
to  the  case  of  In  re  Bartons  Trusts  (2),  though  that  case  is 
not  really  in  point.    The  case  of  Johnstone  v.  Moore  (3)  is  not 
so  reported  that  it  can  be  safely  acted  on.    Upon  the  whole,  I 
cannot  find  any  decided  case  which  prevents  me  from  following 
what  I  think  is  the  true  principle — namely,  that  which  is  stated 
in  the  case  of  Clive  v.  Clive  (4)  ;  and  therefore  my  opinion  is,  that 
the  tenant  for  life  is  entitled  to  the  whole  of  the  profits  de- 
clared to  have  accrued  up  to  the  30th  of  September,  1869,  and 
that  the  profits  of  the  previous  period  (to  the  end  of  March,  1869) 
must  be  carried  to  the  corpus  of  the  testator's  estate. 

Solicitors:  Messrs.  Kingsford  &  Dorman ;  Mr.  T.  W.  Denhj ; 
Mr.  J.  H.  Cotterill. 


(1)  31  Beav.  280. 

(2)  Law  Kep.  5  Eq.  238. 


(3)  27  L.  J.  (Ch.)  453. 

(4)  Kay,  600. 


50  G 


EQUITY  CASES. 


[L.  K. 


C.  J.  B. 


1S71 


h  parte  MATHEWS. 
In  re  CHEEKY. 


June  7,  17. 


Practice — Costs  of  successful  Appellant. 


The  Court  of  Bankruptcy  follows  the  rule  of  the  Court  of  Chancery  as 
laid  down  in  Denny  v.  Hancock  (1) ;  and  will  not,  as  a  matter  of  course,  give 
the  costs  of  an  appeal  to  a  successful  Appellant. 

In  this  case,  which  came  before  the  Court  on  the  7th  of  June,  the 
Chief  Judge  reversed  the  decision  of  the  County  Court  Judge  of 
Liverpool,  and  directed  the  Kespondent  to  pay  the  costs  of  the 
appeal ;  but,  on  the  application  of  counsel  for  the  Kespondent,  the 
Chief  Judge  withheld  that  part  of  his  order  which  related  to  the 
costs  of  the  appeal,  in  order  that  that  point  might  be  more  fully 
argued,  which  was  accordingly  done  on  the  17th  of  June. 

Mr.  Little,  Q.C.,  for  the  Kespondent : — 

This  Court  will  follow  the  rule  of  the  Court  of  Chancery,  as  laid 
down  in  the  recent  case  of  Denny  v.  HancocJc  (1).  In  Stannard  v. 
Lee  (2)  Lord  Justice  James  says:  "We  will  never  give  the  costs 
of  a  successful  appeal  where  there  has  been  no  misconduct  on  the 
part  of  the  Respondents."  In  the  case  of  Ex  parte  Birmingham 
Gaslight  and  Coke  Company  (3),  no  costs  were  given  to  the  successful 
Appellant ;  the  rule  of  the  Court  of  Chancery  as  to  this  point  is 
laid  down  in  DanielVs  Chancery  Practice  (4). 

Mr.  Be  Gex,  Q.C.,  for  the  Appellant : — 

An  appeal  in  the  Court  of  Chancery  is  a  rehearing  before 
another  branch  of  the  same  Court.  An  appeal  from  a  County 
Court  to  this  Court  is  an  appeal  to  a  different  Court,  and  is  pre- 
cisely similar  to  an  appeal  from  a  County  Court  to  one  of  the 
Superior  Courts  at  Westminster.  The  rule,  therefore,  which  is 
adopted  by  the  Courts  at  Westminster,  and  not  the  rule  of  the 
Court  of  Chancery,  should  be  followed  by  this  Court  in  granting 
or  not  granting  the  costs  of  a  successful  appeal. 

(1)  Law  Eep.  6  Ch.  138.  (3)  Law  Rep.  11  Eq.  204. 


(2)  Ibid.  346,  350. 


(4)  4th  Ed.  p.  1384. 
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The  Court  of  Chancery  sometimes  makes  the  Kespondent  pay 
the  costs  of  the  appeal :  Powell  v.  Lovegrove  (1) ;  Collins  v. 
Burton  (2) ;  Ex  'parte  Cole  and  Attwater  (3).  The  Court  of 
Queen's  Bench,  in  Mountnoy  v.  Collier  (4),  held  that  the  general 
rule  was  to  give  a  successful  Appellant  the  costs  of  the  appeal, 
although  the  rule  was  not  inflexible.  In  Outhwaite  v.  Hudson  (5), 
in  the  Court  of  Exchequer,  Parke,  B.,  said :  "  We  have  laid  it 
down  as  a  general  rule  to  allow  the  successful  party  his  costs  of 

appeal  It  is  not,  of  course,  an  inflexible  ,rule."    And  so  in 

Conybeare  v.  Parries  (6),  where  the  same  Court  held  that  the 
costs  of  the  appeal  were  in  the  discretion  of  the  Court.  The 
Court  of  Common  Pleas,  in  Leiedmann  v.  Schultz  (7),  laid  it 
down  as  an  inflexible  rule  always  to  give  the  costs  of  an  appeal 
from  a  County  Court  to  a  successful  Appellant ;  and  in  Schroder  v. 
Ward  (8)  the  same  rule  was  again  laid  down  by  the  same  Court. 
The  rule  in  the  Privy  Council  is,  that  the  costs  shall  abide  the 
event. 


C.  J.  B. 

1871 

Ex  parte 
Mathews. 

In  re 
Cherry. 


Sir  James  Bacon,  C.J. : — 

Although  I  am  of  opinion  that  the  rule  laid  down  by  the  Lords 
Justices  in  the  recent  case  of  Benny  v.  Hancock  (9),  and  declared 
by  them  to  be  the  ordinary  rule  of  the  Court  of  Chancery,  is  a 
very  hard  rule — for  the  successful  Appellant  must  be  considered  to 
have  been  prosecuting  a  righteous  cause — and,  notwithstanding  the 
practice  of  the  Common  Law  Courts  and  the  Privy  Council,  yet  I 
think  I  am  bound  to  follow  that  rule.  I  must,  therefore,  refuse 
to  give  the  Appellant  in  this  case  the  costs  of  the  appeal,  as  no 
misconduct  has  been  proved  against  the  Eespondent. 

Solicitors  for  the  Appellant :  Messrs.  Turner  &  Turner,  for  Messrs. 
Bodge  &  Phijpps,  Liverpool. 

Solicitors  for  the  Kespondent :  Messrs.  Chester  &  Urquhart,  for 
Messrs.  Lace,  Banner,  &  Co.,  Liverpool. 


(1)  8  D.  M.  &  G.  357. 

(2)  4  De  G.  &  J.  612. 

(3)  3  D.  J.  &  S.  380. 

(4)  1  E.  &  B.  630. 


(5)  7  Ex.  380. 

(6)  Law  Rep.  5  Ex.  16. 

(7)  14  C.  B.  38. 

(8)  13  Ibid.  (N.S.)  410. 


(9)  Law  Rep.  6  Ch.  138. 
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C.  j.  b.  Ex  parte  HOMAN. 

1871  In  re  BKOADBENT. 

July  31 .  .Bankruptcy — Bill  of  Sale  executed  he/ore,  but  registered  after,  the  filing  of  a 
Petition  for  Liquidation — Claim  by  Trustee — Apparent  Possession — Order 
and  Disposition. 

An  agreement  to  give  a  bill  of  sale  need  not  be  registered  under  the  Bills 
of  Sale  Act  (17  &  18  Vict.  c.  36). 

Where  a  bill  of  sale  was  executed  in  July,  1870,  in  accordance  with  an 
agreement  made  in  October,  1868,  and  the  grantor  filed  a  Petition  for  liqui- 
dation on  the  same  day,  but  after  the  execution  of  the  bill  of  sale,  and  the 
bill  of  sale  was  registered  within  twenty-one  days  : — 

IMd,  that  the  title  of  the  holder  of  the  bill  of  sale  prevailed  over  that  of 
the  trustee. 

Goods  in  the  possession  of  a  person  at  the  time  of  his  bankruptcy  subject 
to  a  bill  of  sale  which  entitles  him  to  possession  until  demand  of  debt  «and 
default,  are  not  in  his  order  and  disposition. 

Ashton  v.  Blackshaw  (1)  followed. 

XlIIS  was  an  appeal  from  an  order  of  the  County  Court  Judge  at 
Bradford,  dated  the  5th  of  May,  1871,  dismissing  with  costs  an 
application  made  by  the  trustee  under  the  bankruptcy,  for  an 
order  that  a  "  certain  indenture  or  a  bill  of  sale  of  furniture  and 
other  effects,  being  on  the  7th  day  of  July  last,  in  and  about  the 
dwelling-house  of  the  bankrupt,  situate  at  Holme  House,  Clayton, 
in  the  parish  of  Bradford,  purporting  to  have  been  executed  by 
the  bankrupt  in  favour  of  Gilson  Homan  (the  Eespondent)  on  the 
7th  day  of  July  last,  be  declared  fraudulent  and  void  within  the 
intent  and  meaning  of  the  Bankruptcy  Act,  1869,  as  being  a 
transfer  or  assignment  to  the  said  Gilson  Homan  by  way  of  fraudu- 
lent preference  over  the  other  creditors  of  the  said  bankrupt,  and 
made  by  him  in  favour  of  the  said  G.  Homan  at  a  time  when  he 
was  unable  to  pay  his  debts  as  they  became  due  from  his  own 
moneys,  and  for  payment  over  to  the  said  trustee  of  the  whole  of 
the  proceeds  of  the  sale  made  on  behalf  of  the  said  G.  Homan  of 
the  said  furniture  and  other  effects  of  the  said  bankrupt  on  the 
18th  day  of  July  last,  and  such  further  sum,  if  any,  as  should 
be  proved  by  the  Court  to  be  the  difference  between  the  value  of 
a  (1)  Law  Eep.  9  Eq.  510. 
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the  said  goods  and  the  proceeds  of  the  said  sale,  and  also  all  costs     C.  J.  B. 
and  damages  that  might  be  incurred  by  the  trustee  by  reason  of  1S71 
such  sale:  and  for  a  further  order,  declaring  that  the  said  goods,     nx parte 
or  the  proceeds  thereof,  were  and  are  a  part  of  the  estate  of  the  Woman. 
bankrupt  divisible  among  his  creditors,  the  said  goods  being  at  the  broadbent. 
commencement  of  the  said  bankruptcy,  with  the  consent  and  per- 
mission of  the  said  G.  Homan,  in  the  order  and  disposition  of  the 
said  bankrupt,  and  for  payment  to  the  said  trustee  of  the  costs  of 
and  incidental  to  that  application,  and  to  the  carrying  out  of  any 
order  which  the  Court  should  think  fit  to  make  therein." 

It  appeared  from  the  evidence  that  in  September,  1868,  the 
bankrupt,  being  in  difficulties,  entered  into  an  agreement  with  his 
creditors  (of  whom  the  Kespondent,  then  a  member  of  the  firm 
Thornton,  Homan,  &  Co.,  was  one)  to  pay  them  a  composition  of 
2s.  6d.  in  the  pound.  The  bankrupt  finding  himself  unable  to  carry 
out  this  agreement  applied  to  Thornton,  Homan,  &  Co.  to  allow 
their  dividend  to  stand  over,  and  to  advance  him  a  sum  sufficient 
to  pay  his  other  creditors  their  composition  of  2s.  6d.  Thornton, 
Homan,  &  Co.  accordingly  agreed  to  postpone  the  payment  of  their 
dividend,  and  at  the  same  time  advanced  a  sum  of  £230  to  the 
bankrupt,  who  accordingly  wrote  to  Homan  the  following  letter: — 

<J  Gilson  Homan,  Esq.,  Bradford.  Bradford,  Oct.  30,  1868. 

"  Dear  Sir, — 1  hereby  engage  to  execute,  when  required  by  you 
to  do  so,  a  bill  of  sale  upon  my  furniture  in  consideration  of  your 
advance  of  £230  towards  payment  of  my  dividend. 

"  I  am,  dear  sir,  yours  faithfully, 

"  B.  W.  Broadbent." 

The  bankrupt  also  agreed  to  transfer  to  the  firm  of  Thornton, 
Homan,  &  Co.  his  interest  in  certain  consignments  to  China  which 
had  been  sent  out  by  Hardy,  Nathan,  &  Sons,  and  to  carry  this 
arrangement  out  he  wrote  the  following  letter  to  that  firm : — 

"  Messrs.  Hardy,  Nathan,  &  Sons,  Bradford,  Oct.  27,  1868. 

"  Bradford. 

"Dear  Sirs, — On  receipt  of  the  account  sales  and  returns  for 
the  goods  which  you  have  shipped  on  my  account,  I  will  thank 
you  to  hand  over  to  Messrs.  Thornton,  Homan,  &  Co.,  of  this  town, 
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C.  J.  B.  the  balance  whicli  may  be  in  my  favour,  to  be  placed  to  my  credit 

1871  by  them. 
Exparte  "£  am>  dear  sirs,  yours  faithfully, 

Homan.  « E.  W.  Broadhent" 

Broadbent.      And  Thornton,  Homan,  &  Co.,  received  the  following  communi- 
•  cation  on  the  subject  from  that  firm : — 

"Messrs.  Thornton,  Homan,  &  Co.,  Bradford,  Oct.  28,  1868. 

"  Bradford. 

"  Gentlemen, — We  have  received  a  letter  from  Mr.  B.  W.  Broad- 
bent,  requesting  us  to  pay  over  to  you  any  balance  that  may  be  in 
his  favour  arising  out  of  his  consignments  to  our  firm.  We  here- 
with engage  ourselves  to  comply  with  his  request  as  soon  as  we 
shall  have  received  account  sales,  and  remain,  gentlemen, 
"  Yours  respectfully, 

"  Hardy,  Nathan,  &  Co!" 

In  accordance  with  the  last  two  letters  two  payments  were  made 
to  Thornton,  Homan,  &  Co.  (one  of  £48  16s.  4.d.  in  December, 
1869,  and  one  of  £114  19s.  Gd.  in  May,  1870),  but  they  were  not 
sufficient  to  pay  the  dividend  due  to  the  firm,  which  amounted  to 
£175  12s.  6d. 

Thornton,  the  other  partner  in  the  firm  of  Thornton,  Homan,  & 
Co.,  having  died  in  the  beginning  of  1870,  the  Kespondent  carried 
on  the  business  by  himself,  and  being  uncertain  as  to  the  value  of 
the  bankrupt's  interest  in  the  China  consignments,  refrained  from 
acting  on  the  letter  of  the  30th  of  October,  1868,  until  after  the 
payment  of  £114  19s.  6d.  in  May,  1870. 

Finding,  however,  that  the  sum  receivable  on  account  of  those 
consignments  was  insufficient  to  pay  the  dividend  due  to  his  firm, 
and  hearing  about  the  same  time  that  the  bankrupt  was  again  in 
difficulties,  he  instructed  his  solicitor,  about  the  4th  of  July,  1870, 
to  prepare  the  bill  of  sale,  and  on  the  7th  of  July  it  was  executed 
by  the  bankrupt,  acting  under  the  advice  of  his  own  solicitor.  The 
bill  of  sale  contained  the  following  clauses : — 

«  Provided  also  that,  until  default  shall  be  made  in  payment  of 
the  moneys  intended  to  be  hereby  secured,  or  of  the  interest  thereof, 
or  of  some  part  thereof  respectively,  contrary  to  the  proviso  herein- 
before contained,  it  shall  be  lawful  for  the  said  B.  W.  Broadbent, 


VOL.  XII.] 


EQUITY  CASES. 


601 


his  executors,  administrators,  or  assigns,  to  have  and  retain  the  C.J. B. 
possession  and  use  of  the  said  goods,  chattels,  and  premises,  and  1S71 
every  part  thereof,  without  any  let,  hindrance,  or  interruption  Exparte 
whatsoever  from  the  said  G.  Soman,  his  executors,  administrators,,  Homan. 
and  assigns :  Provided  also,  and  it  is  hereby  agreed  and  declared  broadbent. 
that,  if  default  shall  be  made  in  payment  of  the  said  sum  of 
£232  16s.  Sd.,  or  the  interest  for  the  same,  on  demand  being  made 
as  aforesaid,  it  shall  be  lawful  for  the  said  G.  Soman,  his  executors, 
administrators,  or  assigns,  at  any  time  thereafter,  while  any  money 
shall  remain  owing  on  the  security  of  these  presents,  to  enter  into 
and  upon  the  said  dwelling-house,  or  any  dwelling-house,  messuage, 
or  tenement  for  the  time  being  occupied  by  the  said  B.  W,  Broad- 
bent,  his  executors,  administrators,  or  assigns,  in  which  any  of  the 
said  goods,  chattels,  and  premises  shall  be,  and  to  seize  and  take 
a,nd  keep  possession  of  the  same,  or  any  part  thereof ;  and  imme- 
diately upon  entering  into  and  taking  such  possession  as  aforesaid, 
or  at  any  time  or  times  thereafter,  at  his  or  their  discretion,  with- 
out any  further  consent  on  the  part  of  the  said  B.  W.  Broadbent, 
his  executors,  administrators,  and  assigns,  to  sell  and  dispose  of 
the  said  goods,  chattels,  and  premises  hereinbefore  expressed  to  be 
hereby  assigned,  or  any  part  thereof,  by  public  auction  or  private 
contract,  and  either  together  or  in  lots,  and  subject  to  such  con- 
ditions and  in  such  manner  as  the  said  G.  Soman,  his  executors, 
administrators,  or  assigns  shall  think  fit,  with  full  power  to  buy  in 
and  rescind  any  contract  for  sale,  and  to  resell,  without  being 
Tesponsible  for  any  loss  arising  therefrom  ;  and,  for  all  and  for  any 
of  the  purposes  aforesaid,  to  execute  and  do  all  such  acts,  contracts, 
and  assurances  as  he  or  they  shall  think  proper." 

On  the  same  day  (the  7th  of  July),  but  after  the  execution  of 
the  bill  of  sale,  the  bankrupt  presented  a  Petition  for  liquidation. 
On  the  8th  of  July  a  demand  for  payment  of  the  money  was  made 
in  accordance  with  the  terms  of  the  bill  of  sale,  and  default  in 
payment  being  made,  possession  was  taken  on  the  same  day ;  the 
goods  were  not  removed  till  the  14th  and  15th  of  July,  and  were 
sold  by  auction  on  the  18th  and  19th  of  that  month.  The  bill  of 
sale  was  registered  on  the  19th  of  July.  On  the  2nd  of  July  a 
debtor  summons  had  been  served  on  the  bankrupt,  on  which  he  was 
adjudicated  bankrupt  on  the  26th  of  that  month ;  and  on  the  25th 
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C.  J.  B.  of  July,  at  a  meeting  of  creditors  held  under  the  Petition  for  liqui- 

1871  dation,  it  was  resolved  that  the  affairs  of  the  bankrupt  should  be 

Exparte  wound  up  in  bankruptcy  and  not  by  liquidation,  and  Blacliburn 

Homan.  wag  appointed  trustee. 

In  re 
Broadbent. 

  Mr.  Bagley,  for  the  Appellant : — 

The  bankrupt  was  in  possession  of  the  goods  assigned  by  the 
bill  of  sale  at  the  commencement  of  the  bankruptcy,  namely,  the 
presentation  of  the  Petition  for  liquidation,  and  the  bill  of  sale 
was  not  then  registered ;  the  goods,  therefore,  pass  to  the  trustee. 
Goods  assigned  by  a  trader,  with  a  stipulation  that  he  shall  retain 
possession  till  default,  are  in  his  order  and  disposition,  with  the 
consent  of  the  true  owner,  within  the  meaning  of  the  bankrupt 
laws  :  Freshney  v.  Carrick  (1)  ;  Spademan  v.  Miller  (2).  An  agree- 
ment to  give  a  bill  of  sale  ought  to  be  registered,  otherwise  the 
very  object  of  the  Bills  of  Sale  Act  is  defeated. 

Mr.  Reed,  for  the  Eespondent,  was  not  called  upon. 


Sir  James  Bacon,  C.J. : — 

The  question  involved  in  this  case  carries  the  rights  of  a  bill  of 
sale  holder  to  their  greatest  limit.  On  the  7th  of  July  the  bank- 
rupt, having  then  committed  no  act  of  bankruptcy,  and  being, 
therefore,  perfect  master  of  his  property,  gives  a  bill  of  sale  over 
his  furniture  to  the  Eespondent ;  and  there  is  no  ground,  in  my 
opinion,  for  saying  that  the  bill  of  sale  was  a  fraudulent  preference, 
as  it  was  given  on  request  and  in  accordance  with  a  previous  agree- 
ment. I  cannot  find  any  authority,  nor  can  Mr.  Bagley  refer  me 
to  one,  for  his  statement,  that  an  agreement  to  give  a  bill  of  sale 
must  be  registered,  and  I  cannot  enlarge  the  Act  to  that  extent. 

The  bill  of  sale  accordingly  being  given  on  the  7th  of  July,  at  a 
time  when  the  bankrupt  had  a  perfect  right  to  give  it,  and  being 
registered  on  the  19th  of  July,  within  the  twenty-one  days  required 
by  the  Bills  of  Sale  Act,  I  am  of  opinion  that  the  claim  of  the 
holder  of  it  is  good  as  against  the  trustee.  According  to  the 
recent  case  of  Ashton  v.  Blackshaiv  (3),  the  order  and  disposition 

(1)  1  H.  &  N.  653.  (2)  12  C.  B.  (N.S.)  659. 

(3)  Law  Rep.  9  Eq.  510. 


VOL.  XII.] 


EQUITY  CASES. 


603 


clause  of  the  Bankruptcy  Act  does  not  apply.  I  found  my  judg- 
ment on  the  ground  that  the  bill  of  sale,  being  given  by  the 
bankrupt  at  a  time  when  he  had  a  perfect  right  to  give  it,  and 
being  registered  within  twenty-one  days,  is  a  good  bill  of  sale 
according  to  the  Act. 

The  appeal,  therefore,  must  be  dismissed.  The  Respondent  will 
have  his  costs  out  of  the  estate. 


C.  J.  B. 

1871 

Ex  -parte 
Homan. 

In  re 

BltOADBENT. 


Solicitors  for  the  Appellant:  Messrs.  Williamson,  Hill,  &  Co., 
agents  for  Walter  Thomas,  Halifax. 

Solicitors  for  the  Respondent :  Messrs.  Field,  Roscoe,  &  Co. 


END  OF  VOL.  XII. 


604 


EQUITY  CASES. 


[L.  K. 


WILKINSON  v.  WILKINSON. 

Will  and  Codicil — Gift  of  Residue  for  Life — Residence — Void  Condition. 

Testatrix,  by  her  will,  in  1867,  gave  the  residue  of  her  property  to  her  niece, 
the  wife  of  W.  W.  (who  was  carrying  on  a  large  business  as  a  corn  miller  at 
8.)  for  life,  with  gifts  over;  and  by  a  codicil,  in  1869,  she  directed  that  all 
interest  given  by  her  will  to  her  niece  should  go  over,  should  she  not  cease 
to  reside  in  S.  within  eighteen  months  of  testatrix's  death  : — 

Held,  upon  the  authority  of  Mitchel  v.  Reynolds  (1),  that,  as  this  was  a 
condition  which  would  require  the  niece  to  omit  the  doing  of  something  that 
was  a  duty,  it  was  void. 

Special  case. 

Elizabeth  Musgrave,  who  died  on  the  23rd  of  July,  1869,  by  her 
will,  dated  the  22nd  of  March,  1867,  after  directing  that  her  debts 
and  funeral  and  testamentary  expenses  should  be  paid,  bequeathed 
a  specific  legacy  unto  her  niece  Elizabeth  Wilkinson,  the  wife  of 
William  Wilkinson  the  younger,  of  Skipton,  corn  miller,  absolutely  ; 
and  after  bequeathing  all  the  residue  of  her  personal  and  real 
estates  unto  her  said  niece,  and  to  William  Wallis,  their  heirs, 
executors,  administrators,  and  assigns,  upon  certain  trusts,  as  to 
two  sums  in  favour  of  a  son  and  daughter  of  her  said  niece^and 
their  children,  and  as  to  the  ultimate  residue  for  the  benefit  of 
Elizabeth  Wilkinson  for  life,  and  for  that  of  her  children  and 
remoter  issue,  but  only  on  the  condition  that  she  should,  from 
the  time  of  the  testatrix's  death,  take  upon  herself  the  office  of 
trustee  and  executor  under  the  will,  and  continue  to  act  therein 
until  incapacitated  otherwise  than  by  voluntary  retirement  from 
the  trust,  the  testatrix  declared  that  the  observance  of  the  con- 
dition should  be  a  condition  precedent  to  such  trusts  in  favour  of 
Elizabeth  Wilkinson  and  her  children  and  remoter  issue  taking 
effect;  that  in  case  Elizabeth  Wilkinson  should  fail  to  keep  or 
observe  the  said  condition,  the  said  trusts  for  her  benefit  and  the 
benefit  of  her  children  and  remoter  issue  should  cease  and  be  at  an 
end  i  that  the  trust  for  the  benefit  of  the  daughters  and  sons  of 
her  nephew,  J.  M.  Sagar-Musgrave,  should  immediately  thereupon 

(1)  1  P.  Wms.  181. 


V.-G.  S. 

1871 
March  4. 
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V. 

Wilkinson. 


come  into  force  and  operation ;  and  that  the  interest  of  Elizabeth     V.-O.  S. 
Wilkinson  should  be  separate  estate,  and  without  power  of  antici-  1871 
pation.  Wilkinson 

The  testatrix,  by  a  codicil  dated  the  7th  of  June,  1869,  said : 
"  I  direct  all  interest  given  by  my  said  will  to  my  niece  Elizabeth, 
the  wife  of  William  Wilkinson,  shall  pass  as  in  my  said  will  named 
in  case  of  her  death,  should  she  not  cease  to  reside  in  Skiptoii 
within  eighteen  months  of  my  death." 

Elizabeth  Wilkinson  and  William  Wallis  proved  the  will,  and 
took  upon  themselves  the  office  of  trustees. 

At  the  time  of  the  dates  of  the  will  and  codicil,  and  at  the  time 
of  the  death  of  the  testatrix,  William  Wilkinson  and  Elizabeth  his 
wife  were  residing  at  Skipton,  and  he,  with  a  brother,  was  carrying 
•on  a  large  corn  miller's  business  there,  and  it  was  essential  to  the 
welfare  of  the  business  that  he  should  continue  to  reside  there,  so 
that  he  might  personally  superintend  the  business. 

There  were  three  children  of  the  marriage,  of  the  ages  of  eleven, 
ten,  and  nine  years. 

On  the  18th  of  January,  1871,  notwithstanding  her  husband's 
objection  to  her  residing  away  from  Skipton,  Elizabeth  Wilkinson 
quitted  his  house,  and  went  to  reside  in  lodgings  at  Liverpool. 

William  Wilkinson  required  his  wife  to  return  to  his  house  at 
Skipton,  and  she  wished  to  do  so  if  she  could,  without  thereby 
incurring  a  forfeiture  under  the  codicil. 

The  questions  submitted  for  the  opinion  of  the  Court  were, 
whether  Elizabeth  Wilkinson  had  complied  with  the  direction  con- 
tained in  the  codicil  so  as  to  entitle  her  to  receive  the  interest 
conferred  on  her  by  the  will,  and  whether  she  would  incur  a 
forfeiture  under  the  codicil  if  she  returned  to  Skipton  and  resided 
there. 


Mr.  Dickinson,  Q.O.,  and  Mr.  W.  W.  Karslake,  for  the  Plaintiff 
Elizabeth  Wilkinson : — 

The  condition  is  one  which  the  Court  will  not  enforce  the  per- 
formance of.  The  wife  took  steps  to  observe  it  until  the  opinion 
of  the  Court  could  be  obtained,  as  the  husband  refused  to  give  ut> 
his  business  and  to  leave  Skipton ;  and  a  condition  which  would 

3^2  2 
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V.-C.  S.     deprive  the  wife  of  this  property,  if  she  does  not  leave  her  husband, 
1871      is  contra  bonos  mores :  Wren  v.  Bradley  (1). 
Wilkinson      If  the  wife  should  continue  to  live  away  from  her  husband,  he 
Wilkinson   w^  institute  proceedings  for  restoration  of  conjugal  rights,  and  the 

  law  will  compel  her  to  go  and  live  with  him.    She  cannot  be 

required  to  act  in  opposition  to  the  law. 

Dunne  v.  Dunne  (2)  does  not  govern  this  case  ;  but  reference  is 
made  to  it  for  the  passage  in  the  judgment,  "that  conditions 
subsequent,  which  operate  to  annul  previous  gifts,  are  not  looked 
upon  favourably."  In  the  remarkable  case  of  Fillingham  v.  Brom- 
ley (3)  the  persons  who  should  be  entitled  to  the  devised  estate 
were  required  to  live  and  reside  on  it ;  and,  in  default,  there  was  a 
gift  over.  The  first  devisees  sold  the  estate,  and  the  Court  decreed 
that  there  had  been  no  forfeiture. 

In-  Glowering  v.  Ellison  (4)  a  condition  subsequent  having  re- 
ference to  the  education  of  children  was  held  to  be  too  uncertain 
to  enable  the  Court  to  say  what  was  meant ;  and  though  there  had 
not  been  a  strict  compliance  with  the  condition  as  regarded  one 
child,  the  share  of  the  child  was  not  defeated.  Here  the  wife  has 
complied  with  the  condition,  though  it  is  not  a  good  one,  because 
it  involves  the  separation  between  her  and  her  husband ;  but 
assuming  that  it  is  a  good  condition,  then  it  has  been  performed 
sufficiently  to  entitle  her  to  the  property,  whether  she  returns  to 
her  husband  voluntarily  or  by  compulsion.  The  condition  in  the 
will  is  precedent,  and  the  language  is  clear  and  precise  that 
she  should  continue  in  the  office  of  trustee ;  but  in  the  codicil  the 
same  language  is  not  used,  and  the  condition  there  may  be  said  to 
have  been  so  framed  as  to  leave  a  door  open  to  the  wife  to  return  to 
her  husband — i.  e.,  having  complied  with  the  condition,  it  shall  not 
apply  to  her  whole  lifetime. 

[They  also  cited  Brown  v.  Peck  (5).] 

Mr.  Graham  Hastings,  for  the  husband,  supported  the  contention 
on  behalf  of  the  Plaintiff. 

Mr.  T.  JV.  Lawrence,  for  the  other  trustee. 

(1)  2  De  G.  &  Sm.  49.  (3)  T.  &  R.  530. 

(2)  3  Sm.  &  Giff.  22.  (4)  3  Drew.  451. 

(5)  1  Eden,  140. 
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Mr.  Karslake,  Q.C.,  and  Mr.  Alexander,  for  the  Defendants,  the  V.-O.  S. 
children  of  J.  M.  Sagar-Musgrave : —  1871 

The  intention  of  the  testatrix  was  that,  during  the  life  of  the  Wilkinson 
Plaintiff,  she  should  not  reside  at  Shipton ;  and  a  temporary  Wilkinson. 
absence,  more  or  less  prolonged,  followed  by  a  return  to  that 
place,  will  not  be  a  compliance  with  this  express  condition.  The 
property  was  given  for  her  separate  use.  It  is  to  be  enjoyed  by 
her  as  if  she  were  discovert.  If  the  condition  in  the  codicil  be 
not  complied  with,  there  will  be  an  acceleration  of  the  interests  of 
the  children,  but  the  condition  in  the  will  is  very  different ;  for 
if  the  Plaintiff  declined  to  accept  the  trusts,  and  to  continue  in 
the  office  of  trustee,  there  would  be  a  forfeiture  of  her  interests 
and  those  of  her  children,  though  they  could  not  compel  her  to 
accept  the  trusts. 

Doe  v.  HaivJce  (I)  shews  that,  though  the  wife  should  be  com- 
pelled to  return  to  her  husband  by  pressure  of  law,  the  property 
would  go  over.  The  testatrix  knew  that  the  Plaintiff  was  mar- 
ried ;  aud  as  it  will  be  easy  for  the  husband  to  consent  that  his 
wife  may  reside  away  from  Skipton,  there  is  nothing  which  makes 
the  condition  bad.  The  testatrix's  intention  was,  that  the  hus- 
band should  judge  whether  he  would  allow  his  wife  to  take  this 
property  for  her  separate  use  or  not.  There  is  no  difficulty  in  the 
matter  as  regards  the  law,  nor  is  there  any  upon  grounds  of  public 
policy.  The  condition  would  be  clearly  good  if  the  legatee  were  a 
male  person ;  and  it  is  submitted  that,  though  the  legatee  is  a  married 
woman,  it  is  not  bad ;  that  it  is  a  good  condition,  and  that  it  has 
not  yet  been  complied  with.  In  some  of  the  cases  cited  the  con- 
dition was,  that  the  wife  should  live  separate  and  apart  from  her 
husband,  and  that  was  contra  honos  mores  ;  but  here  the  condition 
can  be  performed  with  the  husband's  consent,  or  by  his  living 
away  from  Shipton.  It  was  clearly  intended  that  the  removal 
from  SMjpton  should  be  permanent ;  and  this  was  why  the  long 
period  of  eighteen  months  from  her  death  was  given  by  the 
testatrix  to  enable  the  Plaintiff  to  find  a  residence  at  some  other 
place — there  could  be  no  cessation  of  residence  without ;  but  if 
any  period  of  non-residence  there  would  be  a  compliance  with  the 


(1)2  East,  481. 
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V.-C.S.    condition — one  day  and  night  might  be  as  good  as  one  month.  It 
1871      will  be  impossible  to  draw  a  line. 

Wilkinson 

w  v'  \™  Sir  John  Stuart,  Y.C. 

Wilkinson. 

I  think  this  condition  is  void.  Upon  the  construction  of  the 
language,  it  is  extremely  difficult  to  say  how  the  condition 
is  to  be  performed.  The  testatrix  knew  that  the  Plaintiff  was 
married,  and  that  her  ceasing  to  reside  at  SMjoton  could  not 
depend  upon  herself,  but  upon  her  husband.  That  being  so,  what 
is  the  value  of  such  a  condition  ?  It  is  a  condition  imposed  upon 
a  person  who  is  not  the  person  that  must  really  perform  it.  What 
has  occurred  shews  its  worthlessness.  The  Plaintiff — a  married 
woman — considering  that  it  was  her  duty  to  perform  the  condition 
so  that  there  should  be  no  forfeiture  of  the  property,  has  been 
obliged  to  neglect  another  and  more  important  duty  in  quitting 
her  husband's  house,  and  going  to  reside  elsewhere.  The  authori- 
ties clearly  shew  that  the  condition  is  bad.  Lord  Macclesfield, 
when  Chief  Justice  of  the  Queen's  Bench,  in  the  celebrated  case  of 
Mitcliel  v.  Beynolds  (1),  described  very  clearly  what  are  conditions 
which  shall  be  considered  to  be  invalid ;  and  (2)  he  said :  "  All 
the  instances  of  conditions  against  law  in  a  proper  sense  are  re- 
ducible under  one  of  these  heads : — 1st.  Either  to  do  something 
that  is  malum  in  se}  or  malum  prohibitum.  2ndly.  To  omit  the 
doing  of  something  that  is  a  duty.  3rd.ly.  To  encourage  such 
crimes  and  omissions.  Such  conditions  as  these  the  law  will 
always,  and  without  any  regard  to  circumstances,  defeat,  being 
concerned  to  remove  all  temptations  and  inducements  to  those 
crimes."  This  case  comes  exactly  within  the  second  definition. 
The  condition  is  a  vicious  one;  and  that  being  so,  I  have  no> 
difficulty  in  declaring  that  it  is  void. 

Solicitors :  Messrs.  Jacobs  &  North. 


(1)  1  P.  Wms.  181. 


(2)  1  P.  Wms.  189. 
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In  re  CAKE'S  TEUSTS.  V.-C.M. 

Husband  and  Wife— Income  of  Chattels  real — Equity  to  Settlement — Particular  Jfj^ 

Assignee  of  Husband.  March  10. 

A  wife  has  no  equity  to  a  settlement  out  of  arrears  of  past  income  of  real 
or  leasehold  property  which  the  husband  has  assigned  to  a  particular  assignee. 

A  husband  and  wife  signed  a  memorandum  charging  leasehold  property  of 
the  wife  with  the  repayment  of  a  debt  of  the  husband.  The  income  was 
paid  to  the  assignee  under  the  memorandum  till  the  bankruptcy  of  the  hus- 
band, after  which  it  was  retained  and  accumulated,  and  the  accumulations 
were  paid  into  Court : — 

Held,  that  the  fund  in  Court,  having  arisen  from  arrears  of  income  which 
the  husband  or  his  assignee  was  entitled  to  receive  as  it  arose,  was  not,  as 
against  a  particular  assignee  of  the  husband,  liable  to  any  equity  to  a  settle- 
ment on  the  part  of  the  wife. 

Petition. 

Thomas  Carr  by  his  will,  dated  the  5th  of  December,  1827, 
gave  certain  leasehold  property,  after  the  death  of  his  wife,  to  each 
of  his  daughters,  Elizabeth  Jackson  and  Mary  Ann  Carr,  for  her 
sole  use  and  benefit,  and  his  residuary  estate,  after  the  death  of 
his  wife,  to  his  two  daughters,  Mary  Ann  and  Elizabeth,  to  be 
divided  between  them  in  equal  moieties,  but  declared  that,  in  case 
his  said  daughters,  or  either  of  them,  should  happen  to  die  in  his 
lifetime,  or  in  the  lifetime  of  his  wife,  he  gave  the  share  and 
interest  to  which  the  daughter  so  dying  would  have  been  entitled 
under  his  will  to  her  child  or  children  lawfully  begotten,  if  more 
than  one,  share  and  share  alike ;  and  in  case  the  said  daughter  so 
dying  should  not  have  left  any  child  or  children,  then  in  such 
manner  as  she  should  by  will  bequeath,  direct,  or  appoint ;  and  in  de- 
fault of  such  bequest,  direction,  or  appointment,  to  her  next  of  kin. 

Thomas  Carr  died  on  the  25th  of  November,  1828,  and  the 
daughters  became  entitled  to  the  specifically-bequeathed  lease- 
holds, but  there  was  no  residue. 

Elizabeth  Jackson  died  in  January,  1848,  in  the  lifetime  of  her 
mother,  leaving  several  children. 

The  testator's  widow  died  on  the  19th  of  February,  1855. 

Mary  Ann  Carr  died  unmarried  on  the  29th  of  May,  1856, 
having  by  her  will,  dated  the  22nd  of  March,  1841,  given  her  inte- 
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V.-C.  M.    rest  in  the  leasehold  property  to  which  she  was  entitled  under  the 
1871       will  of  her  father  to  her  sister,  Elizabeth  Jackson,  for  her  life,  and 
j^re      after  her  death  to  the  children  of  the  sister  who  should  attain 
Tkusts     twenty-one,  and  the  issue  of  such  of  them  as  should  he  then  dead 

  leaving  issue. 

Agnes  Victoria  Jackson,  who  was  one  of  the  daughters  of  Elizabeth 
Jackson,  and  therefore  entitled  to  a  share  under  both  wills,  in 
1858  married  William  Humphries.  The  income  of  Mrs.  Humphries' 
two  shares  amounted  to  £50.  William  Humphries  was,  in  1859, 
indebted  to  the  Petitioner,  Mr.  Gadsden,  and  gave  him  by  way  of 
security  a  document  in  the  following  form,  duly  signed  by  both 
himself  and  Mrs.  Humphries : — 

"  5,  King  Street,  Holborn, 

"  9th  December,  1859. 
David  Gadsden,  Esq.,  13,  Great  St.  Helen's. 
"  Sir, — We  hereby  agree  to  charge,  and,  as  far  as  possible,  we 
hereby  charge,  all  the  share  of  the  undersigned  Agnes  Victoria 
Humphries  in  the  real  and  personal  property  derived  from  her  late 
mother,  Elizabeth  Jackson,  and  her  late  aunt,  Mary  Ann  Carr,  and 
the  rents  and  profits  thereof,  with  the  repayment  to  you  of  £500 
(five  hundred  pounds)  advanced  to  the  undersigned  William  Hum- 
phries, with  interest  at  5  per  cent,  per  annum  till  payment,  and 
we  will,  when  required  by  you,  execute  a  proper  deed  for  better 
effecting  that  purpose. 

"  Yours  faithfully, 

"  William  Humphries, 
"Agnes  V.  Humphries." 

On  the  same  day  the  Petitioner  sent  a  notice  in  writing  of  his 
charge  to  the  executors  of  Mary  Ann  Carr,  one  of  whom  was 
Thomas  Carr  Jackson,  who  was  also  administrator  de  bonis  non  of 
Thomas  Carr.  The  following  was  also  sent  to  the  person  who  was 
at  the  time  receiver  of  the  rents  of  the  real  and  leasehold  estates 
of  Thomas  Carr : — 

"  5,  King  Street,  Holborn, 

"  9th  December,  1859. 
"  Mrs.  Wakefield,  37,  Milner  Square,  Islington. 

"  Dear  Madam, — We  authorize  and  request  you  henceforth  to 
pay  to  David  Gadsden,  Esq.,  or  his  order,  £50  per  annum,  payable 
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half-yearly,  on  or  at  Midsummer  and  Christmas,  out  of  the  share     V.-C.  M. 

of  the  undersigned  Agnes  Victoria  Humphries  in  the  rents  and  1871 

profits  of  leasehold  and  other  property  which  you  receive  on  behalf 

of  yourself  and  others.  Trusts 

"  Yours  very  faithfully,   * 

"  W.  Humphries, 

"Agnes  V.  Humphries" 

On  receiving  this  notice,  Mrs.  Wakefield  paid  the  income  of  the 
shares  to  the  Petitioner  till  the  year  1863,  when  William  Humphries 
became  bankrupt. 

From  that  time,  though  the  assignees  in  bankruptcy  authorized 
the  payment  of  the  income  to  the  Petitioner,  it  was  received  by 
Thomas  Carr  Jackson,  and  was  by  him  accumulated.  On  the  5th 
of  August,  1870,  the  accumulations,  which,  after  deducting  ex- 
penses, amounted  to  £349  16s.  6d.,  were  paid  into  Court.  The 
sum  now  due  to  the  Petitioner  was  £321  18s.  6d.,  and  was  claimed 
by  him  as  arrears  of  the  income  to  which  the  husband  was  entitled 
in  right  of  his  wife  upon  the  shares  which  formed  the  subject- 
matter  of  his  security. 

No  claim  was  made  by  the  assignees  in  bankruptcy. 

Mr.  Glasse,  Q.C.,  and  Mr.  Willis  Bund,  for  the  Petitioner : — 

The  whole  of  the  fund  in  Court  represents  arrears  of  income 
which  the  husband  was  entitled  to  receive  in  right  of  his  wife,  and 
the  wife  can  have  no  equity  to  a  settlement :  Tidd  v.  Lister  (1) ; 
Life  Association  of  Scotland  v.  Siddal  (2).  The  fund  here  con- 
sists of  arrears  of  income,  and  is  not,  as  in  Stiff e  v.  Everitt  (3),  a 
reversionary  fund.  But  if  there  had  been  any  equity  to  a  settle- 
ment, as  against  the  husband  or  a  general  assignee,  from  him,  there 
is  none  as  against  a  particular  assignee,  which  is  the  present  case : 
Elliott  v.  Cor  dell  (4)  ;  Stanton  v.  Hall  (5)  ;  Hill  v.  Edmonds  (6). 

Mr.  Byrne,  for  Mrs.  Humphries : — 

First :  The  memorandum  professes  to  assign  a  share  derived 
by  Mrs.  Humphries  from  her  mother,  from  whom  she,  in  fact, 

(1)  3  D.  M.  &  G.  857.  (4)  5  Madd.  149. 

(2)  3D.  F.&  J.  271.  (5)  2  Russ.  &  My.  175. 

(3)  1  My.  &  Cr.  37.  (6)  5  De  G.  &  Sm.  603. 
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V.-C.  M.  derived  nothing,  and,  being  executory,  cannot  be  made  the  basis 
1871  of  a  claim  on  the  share  derived  from  her  grandfather,  except  upon 
^      bill  filed. 

Teusts  Secondly :  The  fund  in  Court  is  a  chose  in  action  of  the  wife  not 
  reduced  into  possession  by  the  husband.  The  result  of  the  autho- 
rities is,  that  a  wife  has  an  equity  to  a  settlement'  out  of  a  mere 
chattel  interest  in  real  estate  :  Sturgis  v.  Champneys  (1) ;  Hanson 
v.  Keating  (2).  Those  cases  are  stronger  than  the  present,  but  Free- 
man v.  Fairlie  (3)  is  exactly  in  point.  The  cases  cited  for  the 
Petitioner  were  cases  where  the  wife  was  only  entitled  to  a  life 
interest,  and  that  distinction  is  drawn  in  Lewin  on  Trusts  (4). 
Wortham  v.  Pemlerton  (5)  decides  that  the  equity  arises  where  there 
is  a  legal  interest  in  chattels  real  without  the  right  of  possession. 

[Mr.  W.  Pearson,  amicus  curise,  said  that  His  Honour  had,  in 
In  re  Potters  Trusts  (6),  treated  Wortham  v.  Pemlerton  as  an 
exceptional  case.] 

In  re  Suggitfs  Trusts  (7)  and  Sjpirett  v.  Willows  (8)  shew  the 
kind  of  settlement  which  the  Court  directs  in  these  cases. 

The  income  has  remained  in  the  hands  of  a  third  party,  and 
there  has  been,  consequently,  no  reduction  into  possession :  Prole 
v.  Soadyt(9) ;  Aitchison  v.  Dixon  (10) ;  for  the  husband  has  never 
been  in  a  position  to  recover  the  money  in  an  action  for  money 
had  and  received.  The  income  must  follow  the  corpus,  unless, 
upon  authority,  a  distinction  can  be  shewn. 

Mr.  Glasse,  in  reply : — 

The  distinction  between  this  case  and  those  cited  is,  that  the 
Petitioner  is  a  particular  assignee.  Life  Association  of  Scotland  v. 
Siddal  (11)  was  a  case  of  corpus,  not  income  only. 

Sie  K.  Malins,  V.C.  :— 

It  is  quite  settled  that  where  a  married  woman  has  an  interest 
in  real  or  leasehold  property,  the  husband  has  the  right  to  receive 

(1)  5  My.  &  Cr.  97.  (G)  Law  Bep.  8  Eq.  52. 

(2)  4  Hare,  1.  (7)  Ibid.  3  Ch.  215. 

(3)  11  Jur.  447.  (8)  Ibid.  4  Ch.  407. 

(4)  5th  Ed.  p.  531.  (9)  Ibid.  3  Ch.  220, 

(5)  1  De  G.  &  Sm.  644.  (10)  Ibid.  10  Eq.  589. 

,  (11)  3  D.  F.  &  J.  271. 
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the  income.  In  the  present  case  the  wife  claims  an  equity  to  a  settle-    V.-C.  M. 
ment  out  of  arrears  of  past  income  which  has  been  duly  received,  1871 
but  retained  and  accumulated,  and  has  been  now  paid  into  Court.       jn  re 
The  case  cited  by  Mr.  Glasse,  Tidd  v.  Lister  (1),  appears  to  me  tjjusts 

conclusive  of  the  question;  but  I  think  the  principle  on  which   

the  equity  to  a  settlement  rests  is  settled  also,  which  is,  that  the  wife 
is  entitled  to  intercept  payment  to  her  husband  by  setting  up  her 
equity.  But  it  is  clear  that  payment  to  the  husband  is  good  till  her 
adverse  claim  is  established.  I  assume,  for  the  present  purpose,  that 
Mrs.  Humphries  can  establish  an  equity  to  a  settlement  of  the  corpus 
of  this  fund ;  but  till  she  sets  up  that  equity  the  trustees  are  entitled 
to  pay  the  money  to  her  husband,  and  I  think  he  or  his  assignee 
ought  to  be  in  the  same  position  as  if  it  had  been  paid  to  him  as 
it  became  due. 

Therefore  I  think  the  question  is  clear  upon  principle.  But,  on 
authority,  I  think  it  is  established  that  a  wife  cannot  have  an 
equity  to  a  settlement  out  of  past  income.  The  right  of  the  hus- 
band to  receive  the  income  as  it  became  due  being  clear,  it  is  too 
late  for  the  wife  to  intercept  it. 

Then,  as  to  the  argument  that  the  share  derived  from  the  grand- 
father did  not  pass  under  the  memorandum,  it  is  true  that,  strictly, 
Mrs.  Humphries  derives  no  share  from  her  mother,  as  expressed 
in  the  memorandum ;  but  there  is  no  doubt  that  it  was  intended 
to  comprise  the  property  derived  by  her  on  the  death  of  her  mother. 

There  might  possibly  have  been  some  difficulty  if  the  question 
had  turned  solely  on  the  construction  of  the  memorandum  itself, 
but  all  doubt  has  been  removed  by  the  subsequent  documents,  and 
the  receiver,  who  has  received  the  income  under  the  authority  of 
the  memorandum,  has  treated  it  as  constituting  a  charge  upon 
both  shares. 

Therefore  I  have  no  doubt  that  this  memorandum,  which  was 
given  for  valuable  consideration — whether  for  money  received  before 
or  after  it  was  given  makes  no  difference — was  a  complete  authority 
to  pay  the  income  of  the  fund  to  the  Petitioner.  It  was  a  valid 
document  against  the  husband,  and  the  money  must  be  paid 
according  to  the  prayer. 

Solicitors :  Mr.  J".  B.  Marsden  ;  Mr.  W.  Sparling. 

(1)  3  D.  M.  &  G.  857. 
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AEMSTKONG  v.  AEMSTKONG. 

Costs — Authority  of  Receiver — Proof  in  Bankruptcy — Satisfaction  of  Debt. 

A  Plaintiff  deprived  of  the  conduct  of  an  administration  suit,  who  attended 
the  taking  of  the  accounts  in  Chambers : — 
Held,  not  entitled  to  his  costs. 
In  re  Taylor's  Estate  (1)  followed. 

Where  a  receiver  in  the  cause,  without  obtaining  leave  from  the  Court, 
proved  against  the  estate  of  a  bankrupt  legatee,  who  was  a  debtor  to  the 
estate  : — 

Held,  that  the  receiver  must  be  treated  for  this  purpose  as  having  authority, 
and  that  the  effect  of  the  proof  was  to  discharge  the  debt  and  entitle  the 
bankrupt,  whose  bankruptcy  had  been  annulled,  to  his  legacy. 

MkS.  E.  P.  JOHNSTON,  by  her  will,  dated  tlie  12tli  of  No- 
vember, 1864,  after  giving  several  legacies,  divided  her  residue 
into  three  equal  parts,  and  directed  her  trustees  and  executors  to 
pay,  assign,  and  transfer  one-third  part  thereof  unto  and  equally 
between  her  nephew  Samuel  Walter  Bowse,  Anne  Blachmore  Bowse, 
and  Eleanor  Cole  Armstrong.  She  appointed  the  Defendant 
William  Armstrong  and  another  person,  who  died  in  her  lifetime, 
executors.  Anne  B.  Bowse  having  died  in  her  lifetime,  the  tes- 
tatrix, by  a  codicil,  gave  her  third  part  between  S.  W.  Bowse  and 
E.  Cole  Armstrong.  The  testatrix  died  on  the  25th  of  July,  1868, 
and  her  will  was  proved  by  W.  Armstrong,  the  surviving  executor. 
A  bill  was  subsequently  filed  by  E.  Cole  Armstrong,  the  legatee,  to 
administer  the  estate,  and  in  January,  1870,  a  decree  was  made  for 
administration,  but,  in  consequence  of  the  bankruptcy  of  the  sur- 
viving executor,  on  the  13th  of  April,  1870,  subsequent  to  the  decree, 
the  suit  was  ordered  to  be  carried  on  against  the  trustees  of  the 
bankrupt.  On  the  29th  of  January  an  order  was  made  appointing 
one  S.  Owen  receiver  in  the  cause.  By  an  order  dated  the  22nd  of 
February,  1870,  the  conduct  of  the  cause  was  taken  from  the 
Plaintiff  and  given  to  Dr.  Colenso  and  other  legatees  who  were 
Defendants,  leave  being  given,  however,  to  the  Plaintiff  to  attend 
the  proceedings  without  prejudice  to  the  question  whether  it  should 
be  at  her  own  expense  or  not.  On  the  16th  of  February,  1871, 
the  Chief  Clerk  made  his  certificate,  whereby  he  found  that,  in 
(1)  Law  Rep.  1  Eq.  495. 


v.-c.  w. 

1871 
July  3. 
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respect  of  a  debt  due  from  the  bankrupt  estate  of  Armstrong,  V.-O.W. 

Boivse,  &  Co.,  the  receiver  had  proved  and  received  a  dividend  of  1871 

6s.  Sd.  in  the  pound,  leaving  a  balance  still  due  from  the  bank-  Armstrong 

rupts  of  £429  12s.  llcZ.     Samuel  Walter  Bowse  had  been  served  A  v- 
r  Armstrong. 

with  the  decree.   

It  appeared  that  Samuel  Walter  Bowse  and  the  Defendant  William 
Armstrong  carried  on  business  in  co-partnership,  and  were  indebted 
to  the  testatrix  at  her  death  on  a  promissory  note  for  £600,  dated 
the  25th  of  March,  1865,  which,  Avith  interest  up  to  the  date  of  the 
bankruptcy,  amounted  to  £614  17s.  Id.  The  receiver,  without 
having  applied  to  the  Court  for  its  sanction,  proved  under  the 
bankruptcy  for  the  debt,  and  received  a  dividend  of  6s.  Sd.  in  the 
pound.  The  bankruptcy  was  subsequently  annulled  by  resolution 
of  the  creditors. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Martineau,  for  Dr.  Colenso  and  the 
other  Defendants  having  the  conduct  of  the  cause,  objected  to  the 
Plaintiff  being  allowed  the  costs  of  attending  the  proceedings  after 
the  order  giving  to  the  Defendants  the  conduct  of  the  cause. 

[They  cited  In  re  Taylors  Estate  (1).] 

Mr.  Greene,  Q.C.,  and  Mr.  Benshawe,  for  the  Plaintiff,  contended 
that  the  Plaintiff,  being  a  party  to  the  suit,  and  interested,  was 
entitled  to  attend  the  proceedings,  and  to  the  costs  of  so  doing. 

Mr.  Bagshawe,  for  other  parties. 

The  Vice-Chancellor  said  these  costs  could  not  be  allowed. 
The  rule  of  the  Court  was  laid  down  very  clearly  in  In  re  Taylor, 
and  he  would  act  up  to  the  rule  there  laid  down,  but  he  would  not 
go  beyond  it. 

Mr.  Dickinson,  Q.C.,  said  the  only  remaining  question  was, 
whether  Samuel  Walter  Boivse  was  entitled  to  receive  his  share 
of  the  residuary  estate  until  the  debt  found  due  by  the  Chief 
Clerk's  certificate  from  Armstrong  &  Bowse,  viz.,  £429  12s.  lid., 
was  satisfied. 

Mr.  W.  S.  Owen,  for  Samuel  W.  Bowse,  the  legatee  whose  firm 
(1)  Law  Rep.  1  Eq.  495. 
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v.-O.  W.    had  become  bankrupt,  contended  that  the  debt  was  satisfied.  The 

1871      receiver  appointed  by  the  Court  proved  under  the  bankruptcy  and 

Armstrong  received  a  dividend  of  6s.  8d.  in  the  pound,  of  which  the  estate 

?•  had  the  benefit.  The  effect  of  this  was  to  discharge  the  debt: 
Armstrong.  ° 

  Stammers  v.  Elliott  (1) ;  Bankruptcy  Act,  1869,  s.  28. 

Mr.  Dickinson  objected  that  the  receiver  had  acted  of  his  own 
authority,  and  without  the  sanction  of  the  Court. 

Mr.  Owen : — The  receiver  not  only  had  authority  to  collect  and 
get  in  the  assets,  but  it  was  his  duty  to  do  so ;  and  that  was  all  he 
did.    With  the  legal  effect  of  his  act  he  had  nothing  to  do. 


Sir  John  Wickens,  Y.C. : — 

I  think,  upon  the  whole,  that  the  receiver  must  for  the  present 
purpose  be  taken  to  have  acted  with  sufficient  authority.  Had 
the  bankrupt  legatee  been  a  stranger,  he  would,  of  course,  have 
been  discharged ;  and  the  question  is,  whether  it  makes  a  difference 
that  he  was  a  quasi  party  to  the  suit.  1  think  not.  It  follows 
that  the  authority  cited  on  behalf  of  the  legatee  applies,  and  the 
legatee  must  be  paid  his  share  of  residue,  notwithstanding  the 
finding  in  the  certificate. 

Solicitors  for  the  Plaintiff  and  for  S.  W.  Bowse :  Messrs.  Walters 
&  Gush. 

Solicitors  for  Dr.  Colenso  and  other  Defendants  :  Messrs.  Walker 
&  Martineau. 

Solicitor  for  other  Parties :  Mr.  J.  Elliott  Fox. 

(1)  Law  Eep.  3  Oh.  195. 
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DOUGLAS  v.  DOUGLAS.  v.-c.  w. 

DOUGLAS  v.  WEBSTEK.  1871 

[1871    D.    110.   D.    138.]  ^f3o%f? 
Election — Pleading — Suit  to  ascertain  Value  with  a  view  to  elect — Domicil.       ^Wjufy  yj^ ' 

Consideration  of  the  circumstances  under  which  a  person,  who  is  put  to 
election,  may  file  a  bill  to  have  the  value  of  the  property,  subject  to  the  elec- 
tion, ascertained.  Discussion  of  Butricke  v.  Broadhurst  (1)  and  of  Mr.  Swan- 
ston's  note  in  Dillon  v.  Parker  (2). 

Bobert,  son  of  a  domiciled  Scotchman,  who,  in  1792,  at  the  age  of  eighteen, 
entered  the  Home  Office  (London),  where  he  remained  till  1802,  when  he 
resigned  his  office,  having  married  an  English  lady  of  fortune,  and  after 
residing  for  some  time  in  several  hired  houses  in  England,  finally  settled  and 
died  in  his  family  mansion  house  in  Scotland,  which,  with  part  of  the  family 
estate,  he  had  purchased  with  his  wife's  money  from  his  father's  trustees : — 

Held,  that  he  had  not  lost  his  domicil  of  origin. 

The  testator,  son  of  Bobert,  was  born  in  1803,  during  a  visit  his  parents 
made  to  London,  and  from  the  age  of  thirteen  resided  with  his  parents  in 
Scotland,  paying  occasional  visits  to  England,  till  his  mother's  death  in  1857, 
after  which  he  let  for  short  terms  his  family  estate,  and  making  occasional 
visits  to  Scotland,  resided  chiefly  in  hired  houses  in  England,  where  he  co- 
habited with  an  Englishwoman  whom,  after  the  birth  of  his  first  child,  he 
married,  and  for  whom,  by  an  English  will,  he  made  a  provision,  including  a 
residence  in  England  to  be  used  after  his  decease :  and  having  in  the  Scotch  form 
disponed  of  his  Scotch  real  estate  to  his  nephew,  died  in  England,  where  he  was 
buried  in  a  grave  he  had  purchased  for  the  interment  of  his  step-brother : — 

Held,  that  his  domicil  was  Scotch. 

The  intention  required  to  effect  a  change  of  domicil  (as  distinguished  from  the 
acts  embodying  it)  is  an  intention  to  settle  in  a  new  country  as  a  permanent 
home,  and  this  is  sufficient  without  any  intention  to  change  civil  status,  and, 
semble,  even  though,  an  intention  to  retain  the  old  civil  status  be  proved. 

Donaldson  v.  MlClure  (3),  Moorhouse  v.  Lord  (4),  Attorney- General  v. 
Countess  de  Wahlstatt  (5),  Vdny  v.  TJdny  (6),  Haldane  v.  Eckford  (7), 
Aitchison  v.  Dixon  (8),  discussed. 

TVlLLIAM DOUGLAS, a  domiciled  Scotchman,  the  grandfather 
of  the  testator,  on  the  28th  of  November,  1767,  on  his  marriage 
with  Elizabeth  Graham,  settled  his  hereditary  estate  of  Brigton, 
Forfarshire,  on  himself  and  his  heirs  male,  with  a  provision  for 

(1)  1  Ves.  171.  (5)  3H.&C.  374 

(2)  1  Sw.  381,  n.  (6)  Law  Eep.  1  H.  L.,  Sc.  441. 

(3)  20  Court  of  Sess.  Cas.  (2nd  Series)  307.  (7)  Ibid.  8  Eq.  631. 

(4)  10  H.  L.  C.  272.  (8)  Ibid.  10  Eq.  589. 
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younger  children.  William  Douglas  was  also  proprietor  of  other 
family  estates,  situated  at  Glammis  and  Brougldy  Ferry,  in  Scotland. 
On  the  12th  of  April,  1773,  his  eldest  son,  Robert  Douglas,  was 
born  at  Dundee,  and  was  brought  up  in  Scotland  till  17 90,  when 
he  was  sent  to  France  to  be  educated,  in  order  to  qualify  him  for 
an  office  under  the  British  Government.  In  1792  Robert  returned 
to  England,  and  shortly  afterwards  was  appointed  to  a  clerkship 
in  the  Home  Office,  which  office  he  held  till  1802.  During  this 
time  he  lodged  in  Pall  Mall,  but  spent  a  great  deal  of  his  spare 
time  at  Clajpham,  at  the  house  of  an  intimate  friend  named  Webster. 
About  the  year  1800  Mr.  Webster  died,  and  his  widow  after  his 
death  rented  a  house  called  Langham  House,  Suffolk.  In  June, 
1802,  Robert  Douglas,  who  was  then  lodging  in  London,  was 
married  to  Mrs.  Webster,  who  had  considerable  means,  in  the  parish 
church  of  Langham,  Suffolk.  In  November  of  the  same  year 
he  resigned  his  clerkship  in  the  Home  Office,  which  was  worth 
then  about  £300  a  year. 

In  the  entry  in  the  parish  book,  Robert  Douglas  was  described 
as  of  the  parish  of  St  George,  Hanover  Square,  London.  From  the 
time  of  his  marriage  Robert  Douglas  maintained  himself  on  his 
wife's  property,  and  resided  till  1814  at  Aldborough,  Suffolk,  Newbij 
Wiske,  Yorkshire,  and  other  places  in  England,  where  he  engaged 
houses  for  short  terms,  paying  occasional  visits  to  Scotland. 

On  the  4th  of  August,  1803,  William  Douglas,  the  eldest  son  of 
Robert  Douglas,  was  born  in  London,  while  his  parents  were  on  a 
visit,  and  during  their  occupancy  of  Langham  House. 

In  1804  William  Douglas,  the  grandfather,  executed  a  trust 
deed  of  Brigton  in  favour  of  creditors,  with  a  power  of  sale,  but 
continued  to  reside  there  till  1810,  when  he  removed  to  Broughty 
Ferry,  where  he  died  in  1814. 

In  1811  the  Brigton  estate  was  sold  in  lots,  and  the  mansion 
house  and  grounds,  with  part  of  the  land  surrounding  it,  were  pur- 
chased by  Robert  Douglas,  principally  with  money  borrowed  from 
his  wife's  trustees.  The  remainder  of  the  estate  was  sold  to  Lord 
Strathmore. 

In  a  letter  written  to  his  father  by  Robert  Douglas,  and  dated 
the  8th  of  October,  1811,  occurs  the  following  passage  : — "In  con- 
sequence of  my  wife's  determination  of  having  a  home  of  her 
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own,  she  delayed  writing  until  it  could  be  ascertained  what  you 
could  do  for  me  to  enable  us  to  make  Brigton  that  home  ;  and 
upon  receipt  of  your  letter  of  the  22nd  of  November,  containing 
your  promise  to  assist  me,  she  wrote  to  her  trustees." 

Shortly  after  his  father's  death,  in  1814,  Robert  Douglas  re- 
furnished Brigton,  and  resided  there,  with  his  wife  and  son,  till  his 
death  on  the  8th  of  August,  1835. 

The  furniture  in  the  house  at  the  time  of  his  death  belonged  to 
Mrs.  Douglas. 

William  Douglas,  the  testator,  at  his  father's  death  was  thirty- 
two  years  of  age.  From  1815  or  1816  he  had  always  resided 
with  his  father  and  mother  at  Brigton  as  his  home,  which,  after  the 
sale  in  1811,  consisted  of  the  mansion-house  and  grounds  and  the 
home  farm.  After  Robert  Douglass  death  Mrs.  Douglas  lived  with  her 
son  at  Brigton,  defraying  all  the  household  expenses,  and  her  son, 
the  testator,  managed  the  farm,  which  was  kept  in  hand  and  wTas 
his  own  property.  In  June,  1846,  Mrs.  Douglas  bought  a  house  at 
Broughty  Ferry  called  Carbat  House,  distant  about  twelve  miles 
from  Brigton,  which  she  occupied  as  a  winter  residence,  and 
Brigton  as  a  summer  residence,  till  her  death  on  the  9th  of  Sep- 
tember, 1857.  Between  the  death  of  his  father  and  mother  the 
testator  occasionally  paid  short  visits  to  England.  During  these 
visits  he  became  acquainted  with  a  Mrs.  Rigge,  the  widow  of  a 
perfumer,  who,  with  her  two  daughters,  who  were  milliners,  lived 
in  New  Bond  Street.  On  the  30th  of  September,  1857,  he  wrote 
to  the  eldest  daughter,  announcing  his  intention  of  shortly  visiting 
London,  which  he  soon  afterwards  fulfilled. 

The  principal  events  in  connection  with  the  testator's  acts  and 
residence  from  his  mother's  death  were  as  follows  :— 

1857.  Sept.   9.     Mrs.  Douglas  died. 

Dec.      .     Testator  came  to  London  and  took  lodgings  in 
St.  James  s  Place,  London. 

1858.  Jan.  19.     Opened  an  account  with  the  Royal  Banlc  of  Scot- 

land in  Dundee. 
Mar.      .     Returned  to  Scotland  for  a  short  visit.  Ordered 

sale  of  his  mother's  house  at  Broughty  Ferry. 
Apr.      .     Visited  Bridge  of  Allan,  and  then  returned  to 

London. 
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May 


Aug, 


Sept 
Nov. 

1859.  Mar. 

Apr. 


1860.  Feb. 


1860.  Oct. 


1860. 

Nov. 

1861.  May 
July 
Aug. 
Sept. 

1862.  Mar., 
June 


to  July.  Kesident  at  Brigton ;  which  he  described  as 
"  dismally  dull." 

Went  to  England.    Wrote  from  Dover  to  his 
housekeeper  at  Brigton,  directing  letters  to 
be  sent  to  42,  New  Bond  Street,  where  he 
would  get  them  on  his  way  through. 
.  and  Oct.  Kesident  at  Brigton. 

Eeturned  to  St.  James  s  Place,  and  on  the  20th  of 
November  removed  to  42,  New  Bond  Street 

Gave  directions  for  painting  and  repairing 
Brigton. 

Again  in  St.  James's  Place.  Opened  an  account 
at  Coutts's,  and  gave  Brigton  as  his  address, 
which  he  afterwards  changed  to  Marlborough 
Terrace  and  Sommers  Cottage. 

Testator  at  Brigton;  hired  a  fishing-boat,  and 
remained  in  Scotland.  Chiefly  at  Brigton 
till  September,  and  in  October  he  let  the 
home  farm  at  Brigton  to  a  Mr.  Guthrie. 

Eeturned  to  England,  and  rented  a  house,  No.  3, 
Marlborough  Terrace,  Old  Kent  Road,  to  which, 
shortly  afterwards,  he  removed  and  lived  with 
the  Plaintiff,  Ellen  Douglas,  as  his  wife,  till 
he  removed  to  Sommers  Cottage,  Brixton. 

During  this  year  Brigton  was  managed  chiefly 
by  P.  Webster,  who  had  been  appointed  factor 
soon  after  Mrs.  Doughs'  death. 
26.     Eefused  to  let  Brigton,  as  it  would  throw  him 

out  of  a  home  altogether, 
to  July.  Testator  during  part  of  this  time  at  Brigton, 

which  he  spoke  of  as  his  home. 
26.     Negotiated  with  landlord  of  Sommers  Cottage, 
Brixton  Hill,  near  London,  for  purchase. 

Testator  at  Brigton,  afterwards  at  Bridge  of 
Allan  ;  stated  he  "  would  not  let  Brigton." 

Eemoved  to  Sommers  Cottage,  of  which  he  had 
taken  a  lease  for  three  or  seven  years. 
May,  and  July.  Testator  paid  short  visits  to  Brigton. 
18.     Eldest  son  born  at  Sommer's  Cottage  ;  in  register 
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July 


Sept. 
Nov.  6. 


1863.  Jan. 
Feb. 


Apr. 
Aug. 


Aug.  13. 
Aug.  19. 


Dec. 

1864.  Jan.  25. 
Aug.  . 
Nov. 

1865.  Jan.  5. 


July 


Aug.  . 
Sept.  26. 


Dec. 


1866.  May  . 


father  described  as  independent  gentleman,  of 
Sommers  Cottage,  Brixton  Hill. 

Trust  disposition  of  property  in  Scotland  in 
favour  of  nephew,  Defendant  Colonel  Douglas, 
prepared. 

Testator  "  thinks  of  letting  Brigton!7 

Plate-chest  sent  to  Forfar  Bank  with  a  view  of 
letting  Brigton. 

Brigton  advertised  to  be  let. 

Let  Brigton  to  a  Mr.  Millar ;  but  refused  to 
grant  more  than  two  years,  though  a  longer 
term  had  been  in  contemplation ;  and  reserved 
two  rooms  and  a  room  above  the  granary. 

Testator  at  Brigton  ;  stored  away  furniture  and 
discharged  his  servants. 

Millar  applied  for  extension  of  lease,  but  was  re- 
fused. 

Testator  married  Ellen  Bigge  at  Folkestone. 

Made  will  purporting  to  dispose  of  his  real  pro- 
perty in  Scotland  in  favour  of  Colonel  Douglas. 

Purchased  a  grave  at  Camlerwell  Cemetery  for 
the  interment  of  his  step-brother. 

Made  another  will  disposing  of  Brigton. 

Gave  up  pew  at  Brigton  as  "  not  a  residenter." 

Testator  made  another  will,  disposing  of  Brigton. 

Testator's  second  child  born. 

Testator  agreed  to  extend  Millar's  lease  for  two 
years. 

Contemplated  purchase  of  a  freehold  estate  at 
Harrow. 

Testator  at  Broughty  Ferry. 

Execution  of  new  lease  of  Brigton,  reserving  bow- 
room  and  bed  rooms. 

Purchased  long  leasehold  house  at  Putney, 
describing  himself  as  of  Sommers  Cottage. 

Plate  sent  up  from  Scotland  by  Mr.  Webster. 

Made  an  investment  in  the  funds,  and  described 
himself  of  Sommers  Cottage. 
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Third  child  born  at  Sommers  Cokings. 
Took  a  pew  at  Brixton  Church . 
Testator  made  another  will  in  the  English  form, 
purporting  to  dispose  of  Briglon  in  favour  of 
Colonel  Douglas. 
Testator  describes  himself  as  a  "  residentcr  "  in 
England. 

Testator,  after  again  contemplating  the  purchase 
of  a  freehold,  abandoned  the  idea,  and  took  a 
lease  of  Heathfield,  Streatham  for  5 J  years, 
and  removed  there. 
Testator  closed  his  account  with  the  Dundee 

Dank,  which  he  had  opened  in  1858. 
Testator  made  a  trust  disposition  of  Brigton  in 

favour  of  Colonel  Douglas. 
Final  lease  of  Brigton  to  Mr.  Millar  for  three 
years.    Testator  gave  up  the  rooms  he  had 
reserved  there,  and  removed  his  furniture  and 
pictures  to  Heathfield. 
Last  will,  in  English  form,  substantially  identical 
with  two  previous  wills  in  the  same  year, 
being  to  the  effect  hereinafter  stated. 
Died  at  Heathfield. 

By  his  will  in  the  English  form,  dated  the  21st  of  December, 
1868,  after  revoking  all  other  wills,  he  gave  to  his  widow  his  plate 
and  household  effects,  and  his  balance  in  his  bankers'  hands.  He 
gave  to  his  nephew,  Colonel  Douglas  and  Patrick  Webster,  whom 
he  appointed  his  executors,  his  leasehold  house  at  Putney  on  trust, 
to  allow  his  widow  to  reside  in  it,  and  after  her  death  to  retain  it 
as  a  residence  for  his  children  till  the  youngest  should  attain 
twenty-one,  or  to  sell  it  and  to  hold  the  proceeds  on  the  same 
trust  as  a  legacy  of  £10,000,  thereinafter  given,  with  a  proviso 
that  it  might  be  sold,  with  the  widow's  consent,  in  her  lifetime,  in 
which  case  she  was  to  receive  the  income  of  the  proceeds  during 
her  lifetime,  and  the  capital  was  to  go  in  the  same  way  as  the 
£10,000.  He  directed  his  executors  to  set  apart  3  per  cent,  stock, 
the  equivalent  of  £7200,  and  to  pay  the  income  to  the  widow  for 
life,  after  which  it  was  to  go  as  the  £10,000.  He  bequeathed  to  his 
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executors  £10,000  sterling  in  trust  for  and  to  be  equally  divided 
among  his  children  who  should  attain  twenty-one,  with  the  usual 
provisions  for  maintenance,  advancement,  and  accumulation,  with  a 
proviso  that  if  no  child  of  the  testator  attained  twenty-one  the 
capital  should  fall  into  the  residue  of  his  estate.  The  testator 
declared  that  the  provisions  made  by  his  will  for  his  wife  should  be 
taken  by  her  in  lieu  of  all  dower  and  thirds,  and  all  other  rights 
and  interests  at  common  law  or  otherwise,  to  which  she  might  be 
entitled  out  or  in  respect  of  any  estate  or  estates  which  he  might 
die  seised  or  possessed  of  or  entitled  to  in  Scotland  or  elsewhere  ; 
and  he  left,  bequeathed,  gave,  granted,  assigned,  and  disponed  to 
Colonel  Douglas  all  the  residue  of  his  goods,  gear,  debts,  and  sums 
of  mouey,  and  in  general  the  whole  of  the  residue  of  his  moveable 
means,  estate,  and  effects  whatsoever  that  might  pertain  to,  be 
vesting  in,  or  owing  to  him  at  the  time  of  his  decease.  But  always 
with  and  under  the  burden  of  all  his  just  debts,  death-bed,  and 
funeral  charges,  and  legacies,  and  gifts,  thereinbefore  by  him  given. 
And  he  thereby  gave,  granted,  assigned,  and  disponed  to  and  in 
favour  of  Colonel  Douglas,  his  heirs,  executors  and  assignees,  all 
and  singular  the  lands  and  heritages,  and  in  general  the  whole 
heritable  and  real  estate  and  effects,  of  what  kind  or  denomination 
soever  and  wheresoever  situated,  then  belonging  to  him  or  that 
should  belong  to  him  at  the  time  of  his  decease. 

The  executors  duly  proved  the  will,  and  paid  to  the  widow 
"certain  inconsiderable  sums  in  pursuance  of  the  trusts  of  the  will. 
She  subsequently,  by  her  solicitors,  served  notice  that  she  did  not 
accept  such  payments  by  way  of  election  to  take  the  benefits  given 
her  by  the  will.  On  the  9th  of  September,  1869,  she  filed  this 
bill  against  the  trustees  and  her  own  children,  alleging  that  the  real 
estate  in  Scotland  did  not  pass  by  the  will,  but  had  devolved  on 
Defendant,  William  Charles  Douglas,  and  praying,  1,  that  the  trusts 
of  the  will  of  the  testator  might  be  carried  into  execution  under  the 
direction  of  the  Court ;  2,  that  for  the  above  purpose  all  necessary 
accounts  might  be  taken,  directions  given,  and  inquiries  made, 
including  an  inquiry  as  to  the  testator's  domicil,  and  an  inquiry  of 
what  real  and  heritable  estate  he  died  seised  or  possessed  of, 
either  in  Scotland  or  elsewhere,  and  what  was  the  value  of  his  real 
and  heritable  estate  and  moveable  property  at  his  death ;  3,  that 
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V.-C.  W.  all  questions  of  collation  and  election  proper  to  be  determined 

1871  with  reference  to  his  property  might  be  determined  in  this  suit ; 

Dowlas  4>  for  further  relief. 

Douglas  -^ie  case  ma(^e  by  ^ne  Plaintiff  was  stated  in  the  tenth  paragraph 

  of  the  bill,  as  follows  :— 

Douglas 

Webster       "  ^e  ^a^n^  *s  ^cLvised,  that  notwithstanding  the  provision 

  made  for  her  by  the  will,  she  is  entitled  to  insist  on  her  legal  rights 

in  the  testator's  property,  and  to  claim  one-third  part  of  his  move- 
able estate  wheresoever  situate,  and  also  her  terce  in  his  heritable 
estate  in  Scotland,  The  Plaintiff  is  also  advised  that  in  case  it  shall 
not  be  for  the  benefit  ofrthe  Defendant,  William  Charles  Douglas, 
to  collate  or  bring  into  hotchpot  the  heritable  estate  in  Scotland, 
which  has  devolved  upon  him  as  such  heir-at-law  of  the  testator, 
the  Defendants,  Bobert  and  Mary  Douglas  (his  brother  and  sister), 
will  be  entitled  to  insist  on  the  exclusive  right  by  way  of  legitim  to 
one-third  of  the  testators  moveable  estate,  wheresoever  situate,  in 
lieu  of  the  provisions  made  for  them  by  the  will,  and  that  if  the  said 
William  Charles  Douglas  shall  so  collate  the  said  heritable  estates, 
such  heritable  estate  and  legitim  will  be  divisible  between  him  and 
his  brother  and  sister  in  equal  shares." 

On  the  11th  of  November,  1869,  Colonel  Douglas  filed  a  cross 
bill  against  the  widow  and  her  children,  praying,  1,  that  it 
might  be  declared  that  the  testator  at  the  times  of  making  his  will 
and  of  his  death  was  domiciled  in  England,  and  that  his  personal 
estate  wherever  situate  became  disposable  by  the  law  of  England, 
and  that  the  same  had  been  effectually  disposed  of  by  the  will  of 
the  21st  of  December,  1868 ;  2,  that  the  Plaintiff  (in  cross  bill)  was 
entitled  to  the  personal  estate  not  specifically  bequeathed,  sub- 
ject to  the  payment  of  debts,  funeral  expenses,  legacy  duty  and 
legacies ;  3,  that  all  necessary  accounts  might  be  taken  and 
directions  given. 

Sir  Boundell  Palmer,  Q.C.,  Mr.  Anderson,  Q.O.,  and  Mr.  Coohson, 
for  the  Plaintiff,  Ellen  Douglas. 

Mr.  Greene,  Q.C.,  and  Mr.  Higgins,  for  the  Defendant  the  eldest 
son  of  the  Plaintiff: — 

The  question  to  be  decided  is  one  partly  of  fact  and  partly  of 
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legal  presumption  arising  from  facts.  There  is  in  this  case  no 
declaration  of  intention  either  way,  and  no  evidence  of  intention 
beyond  what  may  be  collected  from  the  testator's  acts. 

The  first  point  to  be  considered  is  the  domicil  of  origin ;  because 
if  it  can  be  shewn  that  before  he  took  up  his  abode  in  England 
the  testator's  domicil  of  origin  was  Scotch,  the  burden  of  proof 
that  he  changed  it  lies  on  the  Defendant  Colonel  Douglas.  It 
is  also  important  for  the  Plaintiff  to  establish  a  Scotch  domicil  of 
origin  if  she  can,  because  the  tenacity  of  a  domicil  of  origin  is 
greater  than  one  which  has  been  acquired :  Lord  v.  Colvin  (1)  ; 
MoorJiouse  v.  Lord  (2) ;  Whicker  v.  Hume  (3) ;  Munro  v.  Munro  (4) ; 
In,  re  Capdevielle  (5)  ;  Aihman  v.  Aikman  (6) ;  Donaldson  v. 
M'Clure  (7).  Some  criticism  had  been  made  on  the  language  of 
Lord  Kingsdoivn  in  MoorJiouse  v.  Lord,  but  it  extended  only  to  the 
expressions  used  and  not  to  the  meaning. 

It  is  the  common  case  of  both  parties  that  a  man  can  have  but 
one  domicil :  Somerville  v.  Somerville  (8)  ;  and  that  the  parents 
of  an  infant  have  power  to  change  his  domicil  by  changing  their 
own :  Johnstone  v.  Beattie  (9). 

[The  Vice-chancellor  : — It  seems  doubtful  whether  a  guardian 
can  change  an  infant's  domicil.  The  difficulty  is  that  a  person 
may  be  guardian  in  one  place  and  not  in  another.] 

The  domicil  of  origin  of  the  testator  was  that  of  his  father 
Robert  Douglas :  Patris  originem  unusquisque  sequitur ;  Cod.  b.  x. 
t.  32,  1.  36.  Now  the  domicil  of  origin  of  Robert  was  unques- 
tionably Scotch.  The  Defendant  Colonel  Douglas  is  therefore 
bound  to  shew  that  Robert  Douglas,  by  accepting  and  holding  a 
clerkship  in  the  Home  Office,  from  1792  to  1802,  and  by  his  partial 
residence  in  England  during  that  period,  changed  his  Scotch 
domicil  to  an  English  one.  But  it  is  well  settled  that  the  servants 
of  the  Crown  do  not  by  their  change  of  residence,  necessitated  by 
the  duties  of  their  office,  thus  change  the  domicil :  Attorney- 
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General  v.  Napier  (I);  Warrender  v.  Warrender  (2);  Brown  v. 

(3) ;  Uck?/  v.  TJdny  (4).  Even  assuming  Robert  Douglas 
to  have  gone  to  England,  not  to  hold  an  office  under  the  Crown, 
but  to  gain  a  livelihood,  his  doniicil  of  origin  would  have  remained 
unchanged :  Jopp  v.  Wood  (5). 

But  suppose  the  testator's  domicil  of  origin  to  be  English ;  he 
was  taken  to  Scotland  by  his  parents  at  an  early  period,  was  brought 
up  and  educated  by  his  parents  in  Scotland  on  his  father's  heredi- 
tary property,  and  thereby  acquired  for  himself  a  Scotch  domicil , 
which  he  retained  till  his  mother's  death  in  1857  :  Arnoit  v. 
Groom  (6);  Scrimshire  v.  Scrimshire  (7). 

Then  what  was  the  effect  on  his  domicil,  whether  of  origin  or 
acquired,  which  was  produced  by  his  residence  in  England  from 
1857  to  1869.  Nothing  occurred  during  that  period  to  warrant 
a  presumption  that  he  intended  to  change  his  domicil,  or,  upon  the 
principle  laid  down  in  the  .authorities,  to  work  a  change.  Suppose 
it  were  proved  that  his  intention  was  to  remain  in  England  during 
his  wife's  life,  that  would  not  be  sufficient  to  work  a  change  in  his 
domicil,  whether  of  origin  or  acquisition :  Donaldson  v.  M'Clure  (8). 

Having  a  house  and  establishment  in  one  country  is  perfectly 
consistent  with  a  domicil  elsewhere :  Munro  v.  Munro  (9) ;  Bell  v. 
Kennedy  (10);  In  re  Capdevielle  (11);  TJdny  v.  TJdny;  Aihman  v. 
Aihman  (12) ;  Moorhouse  v.  Lord  (13) ;  Somerville  v.  Somerville  (14). 

The  Defendants  rely  on  certain  expressions  of  the  testator,  such 
as  these  :  "lama  residenter  in  England"  and,  "I  find  Brigton 
dismally  dull ;"  but  mere  expressions  at  different  times  of  prefer- 
ence of  one  country  over  another,  even  if  these  amounted  to  so 
much,  are  not  sufficient  to  effect  a  change  of  domicil :  Moorhouse 
v.  Lord  (15) ;  Forbes  v.  Forbes  (16).    Evenjthe  purchase  of  a  place 
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of  residence  in  England  would  notfof  itself  be  conclusive  :  Hodgson 
v.  Be  Beauchesne  (1). 

There  being  no  declaration  of  intention  by  the  testator,  the 
Court  must  look  at  his  acts  and  conduct,  and  the  fair  inference 
from  these  is  that,  though  for  obvious  reasons  he  remained  absent 
from  Scotland  for  a  time,  his  purpose  was,  so  soon  as  his 
friends  should  become  reconciled  to  his  marriage,  to  return  to 
Brigton.  It  is  impossible  in  this  case  to  find  any  point  of  time 
when  the  testator  can  be  said  to  have  determined  to  fix  his  home 
in  England  ;  and  without  that  evidence,  direct  or  implied,  mere 
residence  is  immaterial.  So  far  from  there  being  that  evidence 
here  the  weight  of  the  evidence  is  the  other  way.  Down  to  the 
last  the  testator  held  public  offices  in  Scotland.  His  last  cheque  was 
signed  "  William  Bouglas,  of  Brigton"  The  envelope  containing 
liis  will  was  endorsed  "  William  Bouglas  of  Brigton."  His  persistent 
refusal  to  let  Brigton  except  for  short  terms  can  only  be  accounted 
for  by  the  hypothesis,  corroborated  by  his  whole  conduct,  that  he 
intended,  probably  at  no  fixed  period,  but  when  opportunity  offered, 
to  settle  finally  in  Scotland  on  his  paternal  inheritance. 

Having  regard  to  the  whole  case  the  declaration  of  the  Court 
ought  to  be  that  the  testator  at  the  date  of  the  birth  of  his 
eldest  son,  of  his  will,  and  of  his  death,  was  domiciled  in  Scot- 
land. 

[They  also  cited  Birtwhistle  v.  Varclill  (2)  ;  Crool'enden  v. 
Fuller  (3);  Potinger  v.  Wiglitman  (4);  In  the  Goods  of  Donald- 
son (5) ;  Vattel  by  Chitty  (6) ;  Scott  v.  Bentleij  (7). 

On  the  question,  whether  the  will  would  pass  real  estate  in 
Scotland,  the  following  authorities  were  referred  to  :  Maclaren  on 
Wills  (8);  BelVs  Principles  (9);  Purvis  v.  Purvis  (10) ;  Statutes 
19  &  20  Vict.  c.  89,  31  &  32  Vict.  c.  101,  s.  20;  White  v. 
Finlay  (11);  Leslie  v.  Macleod  (12);  Howden  v.  Crighton  (13).] 
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V.-C.  W.       Mr.  Joshua  Williams,  Q.C.,  and  Mr.  Thrupp,  for  the  Defendants 
1871      the  younger  children  of  the  Plaintiff,  left  the  question  of  domicil 

Do^as    t0  tlie  Court' 

V. 

Douglas.       Mr.  Marten  appeared  for  the  trustee  Webster,  a  Defendant  in 

Douglas    the  original  and  cross  suits,  but  took  no  part  in  the  argument. 
v. 

Webster.       Mr<  j)iGiins0U)  Q.O.,  and  Mr.  Jaelcson,  for  the  Defendant,  Colonel 
Douglas : — 

The  suit  is  improperly  framed,  and  in  this  form  cannot  be  main- 
tained. The  Plaintiff  is  a  specific  legatee,  and  can  only  maintain 
a  suit  for  general  administration,  on  an  allegation  that  the  funds 
are  in  peril,  which  she  nowhere  avers. 

The  Plaintiff,  however,  asks  general  administration,  no  founda- 
ti  )ii  being  laid  for  it :  "  that  all  questions  of  election  and  collation 
may  be  determined  "  in  wjiich  she  has  no  interest.  The  bill  alleges 
that  she  is  entitled  to  her  terce  of  real  and  third  of  personal  estate, 
both  in  Scotland,  under  her  widow's  title  of  jus  relicti ;  but  the  will 
which  she  seeks  to  have  administered  declares  that  the  provision 
made  for  her  thereby  shall  be  in  lieu  of  all  dower  or  thirds.  This 
h  not  a  question  of  election,  therefore,  so  far  as  the  Plaintiff  is  con- 
c  :rned,  but  of  conditional  gift. 

If  so,  the  Plaintiff  can  have  no  interest  in  any  question  of  clomi- 
ci',  and  cannot  maintain  a  suit  to  have  it  determined;  neither 
can  she  file  a  bill  to  have  determined  any  question  of  election. 
Shs  does  not  claim  under  a  testamentary  disposition  an  estate 
which  was  not  the  property  of  the  testator,  nor  does  she  seek  by 
this  bill  to  make  the  person,  whose  estate  the  testator  has  affected 
t )  dispose  of,  make  an  election.  She  claims  by  Scotch  law  her 
te  xe  of  the  testator's  real  estate,  what  in  England  would  be  called 
the  legal  estate  in  her  terce.  Even  if  the  land  were  in  England,  she 
could  not  maintain  a  suit  for  this  purpose,  except  for  the  peculiar 
jurisdiction  exercised  by  this  Court  in  cases  of  dower  and  partition. 

[The  Vice-Chancelloe  : — In  Venn  v.  Lord  Baltimore  (1)  the 
real  estate  of  which  partition  was  sought  was  in  America^ 

But  relief  was  sought  there  under  the  peculiar  jurisdiction  as  to 
partition. 

(1)  1  Ves.  Sen.  445 ;'  2  Wh.  &  T.  L.  C.  1st  Ed.  p.  G61. 
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It  has  been  argued  that  the  Plaintiff  may  file  a  bill  to  have  the    V.-O.  W. 
value  of  the  property  ascertained,  with  a  view  to  her  election ;  but  1871; 
even  if  such  a  suit  could  be  maintained,  that  is  not  the  object  Douglas 
sought  here,  which  only  contemplates  the  collation  and  election 
between  the  infants.  The  Plaintiff  has  no  interest  in  such  election. 
There  is  nothing  she  can  bring  into  hotchpot.  It  has  been  argued, 
also,  that  this  Court  will  assist  a  person  not  having  a  legal  title  to 
ascertain  the  condition  of  the  property  with  a  view  to  electing ; 
but  even  if  this  be  so,  it  can  only  be  on  a  bill  specifically  framed 
for  this  purpose,  which  this  bill  is  not.    But  is  that  the  law  ? 
Mr.  Swanston,  in  his  note  in  Dillon  v.  Parker  (1),  discusses  the 
question,  and  from  his  view  it  would  seem  that  the  person  to  elect 
is  not  the  person  to  file  the  bill. 

[The  Vice-Chancellor  : — Mr.  Swanston  shews  that  election  is 
as  much  a  legal  doctrine  as  a  doctrine  of  this  Court ;  but  that  it  is 
this  Court  which  fixes  the  time  for  electing.] 

Brodie  v.  Barry  (2)  is  the  case  relied  on  in  support  of  a  Plain- 
tiff's right  to  file  a  bill,  in  order  to  enable  him  to  elect ;  but  it  is  no 
authority  at  all.  The  bill  was  filed  in  that  case  by  nephews  and 
nieces  of  the  deceased,  to  compel  the  heiress-at-law  to  elect.  The 
converse  proposition  does  not  follow,  nor  is  there  any  clear  decision 
in  support  of  such  doctrine. 

[The  Vice-Chancellor  : — It  is  a  point  of  general  importance. 
Butriolce  v.  Broadhurst  (3)  seems  to  apply.]  J 

The  marginal  note  in  that  case  is,  that  a  party  having  a  right 
to  elect  may  file  a  bill  to  have  the  property  cleared  in  order  to 
elect  to  advantage. 

That  proposition  is  too  general.  In  ButricJce  v.  Broadhurst  the 
Plaintiff  was  the  person  to  make  the  election,  but  the  bill  was  not 
filed  for  that  purpose,  but  to  have  the  benefit  of  the  estate.  The 
question  of  election  was  raised  against  him,  whether  after  what  had 
happened  he  must  not  be  held  to  have  elected.  That  case,  there- 
fore, does  not  help  the  Plaintiff  here. 

The  next  point  is  as  to  the  sufficiency  of  the  will  to  pass  real 

(1)  1  Sw.  381,  n.  (2)  2  V.  &  B.  127,  130.  , 

(3)  3  Bro.C.  C.  88;  1  Vcs.  171. 
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estate  in  Scotland ;  but  it  is  not  properly  raised  by  the  bill,  and 
need  not  be  argued  on  ibis  occasion. 

The  main  question  is  as  to  the  testator's  domicil,  and  it  has 
been  contended  that  the  objection  as  to  entertaining  this  question 
on  the  Plaintiff's  bill  is  cured  by  the  cross  bill ;  but  it  is  not 
necessary  to  ascertain  the  question  of  the  testator's  domicil  at  the 
date  of  the  birth  of  the  first  child.,  to  make  such  decree  as  is 
sought  by  the  cross  bill.  The  question,  however,  being  before  the 
Court,  the  Defendant  does  not  shrink  from  the  argument. 

It  has  been  argued  that  the  place  of  birth  and  place  of  death  do 
not  affect  the  question.  This  may  be  true  as  to  place  of  birth,  but 
is  not  true  as  to  the  place  of  death,  because  without  evidence  to 
rebut  the  inference,  the  place  of  death  is  the  place  of  domicil,  and 
the  onus  probandi  lies  on  those  who  would  fix  it  elsewhere  :  Wil- 
liams on  Executors  (1). 

The  definition  of  domicil  is  difficult,  and  has  often  been 
attempted  without  success  :  perhaps  the  best  is  that  given  by  Sir 
Bobert  Phillimore  in  his  treatise  on  Domicil  (2),  in  which  he  dis- 
cusses an  American  decision — Guier  v.  O'Donnel  (3).  These  pas- 
sages are  applicable  to  the  case  of  domicil  both  of  the  testator 
and  his  father  Bobert  Douglas.  A  brief  examination  of  the  autho- 
rities will,  in  connection  with  the  evidence  here,  shew  that  the 
domicils  of  the  father  and  the  testator  were  both  English.  The 
first  case  to  be  considered  is  Bemjpde  v.  Johnstone  (4),  and  as  to  that 
the  first  observation  that  occurs  is  that  the  marginal  note  is  too 
general  to  be  of  much  value.  On  referring,  however,  to  the  Lord 
Chancellor's  judgment,  which  states  the  facts  on  which  it  proceeds, 
he  considers  that  domicil  is  more  a  question  of  fact  than  of  law, 
and  in  examining  the  facts  he  lays  less  stress  on  the  place  of 
birth  than  on  the  place  of  residence,  "  and  where  the  links  were 
to  be  found  which  attached  the  testator  to  society,  such  as  wife 
and  children."  Applying  that  principle  to  the  present  case,  all 
the  evidence  indicated  England  as  the  domicil  of  the  testator. 

Then  take  the  case  of  Forbes  v.  Forbes  (5)  which  was  cursorily 


(1)  Page  1109,  3rd  Ed. ;  p.  1403,  (3)  Paragraphs  198,  220,  25G,  258, 
Cth  Ed.  264,  269. 

(2)  Paragraph  of  trie  smaller  work,  (4)  3  Ves.  198. 
180.  (5)  Kay,  341. 
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mentioned  on  the  other  side.  That  case  was  determined  on  a 
number  of  what  have  been  called  equivocal  circumstances,  among 
which  were  the  marriage  and  necessary  establishment  of  the  testator. 
It  is  common  ground  between  the  Plaintiffs  and  Defendant  that 
there  can  only  be  one  domicil,  and  that  an  infant  cannot  change 
his  domicil. 

In  the  result,  the  Court  gave  effect  to  the  English  domicil,  and 
deprived  the  Scotch  wife  (the  true  wife)  of  a  considerable  part  of 
the  property. 

Then  comes  the  case  of  TJdny  v.  TJdny  (1),  which  has  been 
much  relied  on  by  the  other  side,  as  shewing  that  before  a  new 
domicil  can  be  acquired  there  must  be  some  act  to  relinquish  the 
old  one ;  but  that  case  is  really  an  authority  in  our  favour.  When 
the  testator  came  to  England  he  gradually  loosened  and  finally 
dissolved  the  ties  that  connected  him  with  Scotland,  and  by  his 
marriage  and  the  establishment  he  set  up  for  his  wife  and  family, 
and  the  provisions  he ,  made  for  his  widow's  residence  in  this 
country,  shewed  in  the  clearest  way  his  intention  of  settling  in 
England.  It  is  not  necessary,  on  the  authority  of  TJdny  v.  TJdny, 
for  him  to  abandon  his  character  as  a  Scotch  proprietor ;  because, 
as  Lord  Westbury  pointed  out  in  that  case,  political  status  and 
domicil  are  two  distinct  things. 

Then  follows  the  very  important  case  of  Haldane  v.  Echford  (2)  ; 
important  both  because  the  facts  were  very  similar  to  the  facts 
here,  and  also  as  explaining  and  putting  on  a  proper  footing  the 
decision  in  Moorliouse  v.  Lord  (3),  where  certain  loose  expressions 
occasioned  some  misconception  as  to  the  state  of  law,  and  which  also 
ran  through  the  decisions  in  two  other  cases,  In  re  Capdeville  (4) 
and  Attorney -General  v.  Countess  de  Wahlstatt  (5). 

In  Haldane  v.  Echford,  which  bears  here  a  great  resemblance  to 
this,  particularly  as  to  the  preparation  of  a  will  which  in  Jersey 
would  be  valid  but  invalid  in  England,  the  Vice-Chancellor  said  the 
rule  laid  down  in  TJdny  v.  TJdny  must  be  considered  as  differing 
from  that  laid  down  in  In  re  Capdeville  and  Attorney-General  v. 
Countess  de  Wahlstatt,  following  Moorliouse  v.  Lord,  where  occurred 


v.-o.  w. 

1871 

Douglas 
v. 

Douglas. 

Douglas 
v. 

Webster. 


(1)  Law  Rep.  1  H.  L.,  Sc.  44!. 

(2)  Ibid.  8  Eq.  631. 

(5)  3  H.  &  C.  374. 


(3)  10  II.  L.  C.  272. 

(4)  2  H.  &  C.  935. 
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the  unfortunate  expression  of  exuere  jpatriam.  The  case  oiHaldane 
v.  Echford  (1),  in  which  the  decision  established  the  Jersey  domicil,  is 
a  clear  authority  in  the  defendant's  favour.  Aitchison  v.  Dixon  (2), 
also  a  decision  of  the  same  Judge,  is  important,  as  shewing  the 
weight  to  be  attributed,  in  determining  a  man's  domicil,  to  the 
circumstance  of  his  having  an  establishment  for  his  wife  and 
family  in  a  particular  place.  The  Vice-Chancellor,  in  his  judg- 
ment, said  that  the  circumstances  brought  the  case  within  the 
principle  of  Forbes  v.  Forbes  (3),  and  made  it  even  stronger.  Upon 
these  authorities  the  fair  conclusion  must  be,  that  both  Bobert  the 
father  and  the  testator  had  an  English  domicil. 

The  testator's  mother  was  an  Englishwoman,  and  her  property  in 
the  English  funds  greatly  exceeded  the  value  of  the  testator's  ances- 
tral property  in  Scotland.  From  his  mother's  death  in  1857  he  gra- 
dually weakened  the  ties  that  bound  him  to  Scotland,  and  at  length, 
by  his  marriage  and  the  birth  of  his  children,  and  his  establishment 
in  England,  his  abandonment  of  the  rooms  he  held  at  Brigton,  and 
his  disposition  of  the  hereditary  property  in  favour  of  his  nephew, 
he  severed  them  altogether.  Of  the  eleven  things  which  Sir  Bobert 
Phillimore  (4)  puts  as  tests,  where  they  exist  in  this  case,  most  are 
in  favour  of  a  Scotch  domicil.  The  first,  birth  or  origin,  may  be 
arguable,  but  the  weight  of  the  evidence  is  in  favour  of  an  English 
birth  and  origin.  The  next,  oral  or  written  declarations,  there  are 
none  in  this  case.  He  signed  himself  " Douglas  of  Brigton,"  but 
that  might  be  by  way  of  distinction  from  other  Douglases.  The 
next  mentioned  by  Phillimore,  the  place  of  death,  is  of  course 
English.  The  next,  the  residence  of  his  wife  and  family,  is  also 
English,  and  in  this  respect  this  case  is  stronger  than  Forbes  v. 
Forbes  and  Aitchison  v.  Dixon,  because  the  desire  of  the  wife, 
which  was  referred  to  as  an  important  element  in  the  latter 
case,  is  here  acquiesced  in,  if  not  originated  by,  the  husband. 
The  next  point,  trade  or  pursuit,  does  not  enter  into  this  case. 
The  next,  the  depositing  of  documents  and  papers,  hardly  applies 
here,  because  the  papers  relating  to  the  Scotch  property  were 
in  Scotland,  and  those  relating  to  the  English  property  were 
in  England.     The  importance  which  attaches  in  some  of  the 


(1)  Law  Rep.  8  Eq.  631, 

(2)  Ibid.  10  Eq.  589, 


(3)  Kay,  341. 

(4)  Page  100. 


VOL.  XII.] 


EQUITY  CASES. 


633 


V. 

Douglas, 

Douglas 
v. 

Webstee. 


cases  to  the  site  of  the  family  mansion  is  here  removed,  because  WC.  \v. 
itj  was  let  to  a  tenant,  and  the  residence  of  the  testator  was  else-  1871 
where.  The  next  article  is,  descriptive  or  legal  documents ;  but  Douglas 
here  again,  where  the  testator  was  dealing  with  Scotch  property, 
being  in  Scotland,  he  described  himself  as  Scotch,  but  when  with 
English  property,  here  in  England,  he  described  himself  as  Eng- 
lish ;  and  where  in  his  will  he  is  dealing  with  both  English  and 
Scotch  property  he  described  himself  as  of  both.  Then  follows 
possession  and  exercise  of  political  rights;  but  this  testator, 
though  appointed  a  Commissioner  of  Supply  and  of  Eoads,  never 
appears  to  have  acted  in  these  capacities ;  he  aided  in  endow- 
ing a  church,  it  is  true,  but  he  simultaneously  wrote  to  'give  up 
his  pew  on  the  ground  that  he  was^  no  longer  a  "  residenter." 
The  next  point,  the  possession  of  real  estate,  has  already  been 
noticed.  The  last  point  enumerated  by  Phillimore,  length  of  re- 
sidence and  lapse  of  time,  is  always  important :  the  testator,  in  this 
case,  left  Brigton  in  1863,  and  except  that  he  made  occasional  visits 
to  Scotland  for  short  periods,  remained  in  England  till  his  death. 
In  some  of  the  cases  the  period  of  time  was  ten,  fifteen,  and  even 
twenty  years ;  but,  though  in  this  case  the  lapse  of  time  is  not  great, 
yet  coupled  with  the  family  connection,  the  establishment  in  England, 
and  the  complete  settlement  in  England,  it  is  sufficient  to  shew 
that  the  animus  went  with  the  factum,  and  proves  an  English  clomicil. 
There  is  another  circumstance,  the  purchase  of  a  grave,  which, 
though  not  conclusive  of  itself,  according  to  Hodgson  v.  Be  Beau- 
chesne(l)  must  and  will  have  great  weight  in  determining  this  case. 

With  reference  to  the  cases  cited  on  the  other  side  it  may  be 
enough  to  point  out  that  the  Plaintiffs  case  is  mainly  based  on 
dicta  in  Moorhouse  v.  Lord  (2),  which  are  practically  overruled  by 
Udny  v.  TJdny  (3). 

Upon  the  facts  proved  in  the  case  and  on  the  principles  laid 
down  in  the  authorities,  an  English  domicil  is  established. 

Story  s  Conflict  of  Laws  (4) ;  Pusey  v.  Deslouverie  (5)  ;  HosJcins  v. 
Mathews  (6)  ;  and  Thomson  v.  Advocate-General  (7),  were  also  cited. 

(1)  12  Moo.  P.  0.  285.  (4)  Sections  41,  46. 

(2)  10  H.  L.  C.  272.  (5)  3  P.  Wms.  315. 

(3)  Law  Rep.  1  H.  L.,  Sc.  441.  (6)  8  D.  M.  &  G.  13. 

(7)  12  CI.  &  F.  1. 


E  ^UITY  CASES. 


[L.  Ji. 


V.-C.  W. 
1871 

Douglas 
v. 

Douglas. 

Douglas 
v. 

Webster. 


Sir  Roundett  Palmer,  in  reply  : — 

Two  points  have  been  made  in  opposition  to  the  Plaintiff's 
claim :  first  as  to  the  frame  of  the  suit,  and  secondly  as  to  the 
testator's  domicil.  It  has  been  contended,  too,  that  the  Plaintiff 
has  already  elected ;  but  that  proposition  is  wholly  unsustainable, 
as  election  can  only  be  established  upon  evidence  that  the  person 
whose  acts  are  said  to  be  an  election  possessed  full  knowledge  of  the 
subject  matter:  Streatfield  v.  Streatfield  (I),  and  the  cases  there 
cited. 

Even  admitting  that  the  rule  is  too  broadly  laid  down  in  Dillon 
v.  Parker  (2)  it  is  impossible  to  dispute  the  jurisdiction  of  the 
Court  to  assist  the  Plaintiff  as  against  the  residuary  legatee,  who 
lias  filed  a  cross  bill  to  have  the  domicil  determined,  on  which 
depends  the  Plaintiff's  right  of  election. 

Then  arises  the  question  of  domicil,  both  of  Robert  the  father 
and  the  testator. 

As  to  the  father,  it  is  now  well  settled  that  to  hold  an  office 
under  the  Crown  requiring  absence  from  the  holder's  native 
country  does  not  change  his  domicil.  There  is  no  analogy  between 
cases  like  the  present  and  the  decisions  as  to  Anglo-Indian  domicil. 
Nor  would  those  decisions  be  followed  now.  It  used  to  be  held 
that  an  Englishman  who  entered  into  the  covenanted  service  of  the 
East  India  Company  had  bound  himself  for  life ;  but  a  case  of  that 
kind  is  peculiar  and  has  no  application  to  others.  It  is  well  settled 
that  residence  in  another  country  does  not  change  a  man's  domicil 
where  it  is  in  the  consular  service  :  Sharjpe  v.  Crispin  (3)  ;  or  in  the 
military  service  :  Hodgson  v.  Be  Beauchesne  (4) ;  or  in  the  judicial 
service :  Attorney -General  v.  Rowe  (5).  The  Defendants  rely  on 
the  passages  cited  from  Phillimore  on  Domicil ;  but  it  is  quite . 
clear  that  the  learned  author  changed  his  mind. 

There  is  in  this  case  no  declaration  of  intention ;  but  all  the 
probabilities  are  that  the  testator  did  not  intend  to  change  his 
domicil,  which  he  knew  must  have  the  effect  of  bastardizing  his 
eldest  son.  If  this  result,  which  must  have  been  known  to  the 
testator  as  a  Scotchman,  be  compared  with  the  evidence  on  which 

C.        (3)  Law  Eep.  1  P.  &  D.  611. 
(4)  12  Moo.  P.  C.  285. 


(1)  1  S\v.  447 ;  1  Wh.  &  T.  L 
1st  Ed.  p.  248 ;  3rd  Ed.  303. 


(2)  1  Sw.  381,  n. 


(5)  1  H.  &  C.  31. 
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the  Defendant  relies,  that  he  let  for  a  short  term  his  Scotch  man- 
sion and  took  a  lease  of  a  small  house  in  England  quite  inadequate 
to  his  position,  the  conclusion  in  favour  of  the  Plaintiff  is  inevitable. 
The  burden  of  proof  lies  on  the  Defendant  to  shew  his  intention 
to  change  his  domicil  of  origin.  It  has  been  contended,  that  the 
testator's  wife  and  children  being  resident  in  England  the  burden 
lies  on  the  Plaintiff ;  but  that  is  clearly  a  mistake :  Forbes  v. 
Forbes  (1) ;  Phillimore  on  Domicil  (2).  To  establish  a  change 
of  domicil  of  origin  it  is  necessary  to  shew  that  the  person  whose 
domicil  is  in  question  intended  to  change  his  domicil,  as  distin- 
guished from  his  nationality  and  allegiance :  Attorney-General  v. 
Countess  de  Wahlstatt  (3) ;  Moorhouse  v.  Lord  (4).  The  cases  of 
Aitchison  v.  Dixon  (5)  and  Haldane  v.  Echford  (6)  have  no  appli- 
cation to  this  case,  which  is  peculiar  in  its  circumstances. 

Upon  the  whole,  the  testator's  domicil  has  been  shewn  to  be 
Scotch  by  origin  and  birth,  and  the  necessary  consequences  must 
follow. 
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July  17.   Sir  John  Wickens,  Y.C. : — 

William  Douglas,  the  testator  in  these  causes,  died  in  England 
on  the  16th  of  February,  1869,  leaving  a  widow,  Ellen  Douglas, 
and  three  children  by  her ;  one  of  whom,  William  Charles,  was  born 
on  the  18th  of  June  1862,  fourteen  months  before  the  marriage  of 
his  parents. 

William  Douglas  had,  besides  considerable  moveable  property,  a 
leasehold  house  at  Putney,  in  England,  and  some  heritable  estate 
in  Scotland.  His  will,  in  the  English  form,  is  dated  the  21st  of 
December,  1868.  By  it,  the  testator,  after  revoking  all  wills  and 
testamentary  dispositions  by  him  theretofore  made,  gave  to  his 
widow  his  plate,  furniture,  wine,  carriages,  and  horses,  and  stable 
and  garden  utensils,  and  his  balance  in  the  hands  of  his  bankers, 
Messrs.  Coutts  &  Co.  And  he  bequeathed  to  his  nephew  Colonel 
Douglas,  and  Patrick  Webster,  whom  he  appointed  executors,  the 
leasehold  house  at  Putney,  in  trust,  to  allow  his  widow  to  reside  in 

(1)  Kay,  341.  (4)  10  H.  L.  C.  272,  292. 

(2)  Passim.  (5)  Law  Rep.  10  Bq.  589. 

(3)  3  H.  &  C.  374.  (6)  Ibid.  8  Eq.  631. 
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it ;  and  after  her  death  either  to  retain  it  as  a  residence  for  his 
children  till  the  youngest  should  attain  twenty-one,  or  to  sell  it, 
and  hold  the  proceeds  on  the  same  trust  as  a  legacy  of  £10,000 
mentioned  afterwards,  with  a  proviso  that  it  might  be  sold,  with  the 
widow's  consent,  in  her  lifetime ;  in  which  case  she  was  to  receive 
the  income  of  the  proceeds  during  her  life,  and  the  capital,  after- 
wards, was  to  go  as  the  £10,000.  The  testator  further  directed 
his  executors  to  retain  or  provide  out  of  his  estate  £3  per  cent, 
stock  equivalent  to  £7200  sterling,  and  pay  the  income  to  his 
widow  for  life ;  afterwards  it  was  also  to  go  as  the  £10,000 ;  and 
he  bequeathed  to  his  executors  £10,000  sterling,  in  trust  for  and 
to  be  equally  divided  among  his  children  who  should  attain 
twenty-one,  with  the  provisions  for  advancement,  maintenance, 
and  accumulations  which  are  usual  in  similar  cases.  If  no  child 
of  the  testator's  should  attain  twenty-one,  the  funds  were  to  fall 
into  the  residue.  The  testator  declared  that  the  provisions  made 
by  his  will  for  his  wife  should  be  taken  by  her  in  lieu,  and  bar,  and 
in  full  satisfaction  of  all  dower  and  thirds,  and  other  rights  and 
interests  at  common  law  or  otherwise  to  which  she  might  bo 
entitled,  out  or  in  respect  of  any  estate  or  estates  which  he  might 
die  seised  or  possessed  of  or  entitled  to  in  Scotland  or  elsewhere. 
And  he  left,  bequeathed,  gave,  granted,  assigned  and  disponed  to 
Colonel  Douglas,  all  the  residue  of  his  goods,  gear,  debts,  and  sums 
of  money,  and  in  general  the  whole  of  the  residue  of  his  moveable 
means,  estate,  and  effects  whatsoever,  that  might  pertain  to,  be 
vesting  in,  or  owing  to  him  at  the  time  of  his  decease.  But 
always  with  and  Under  the  burden  of  all  his  just  debts,  death-bed, 
and  funeral  charges,  and  legacies  and  gifts  thereinbefore  by  him 
given.  And  he  thereby  gave,  granted,  assigned,  and  disponed  to 
and  in  favour  of  Colonel  Douglas,  his  heirs,  executors,  and  assignees, 
all  and  singular  the  lands  and  heritages,  and  in  general  the  whole 
heritable  and  real  estate  and  effects,  of  what  kind  or  denomination 
soever  and  wheresoever  situated,  then  belonging  to  him,  or  that 
should  belong  to  him  at  the  time  of  his  decease. 

The  testator  had,  on  the  19th  of  September,  1867,  fifteen  months 
before  the  date  of  his  will,  executed,  with  what  his  advisers  and  he 
considered  the  formalities  required  by  the  law  of  Scotland  for  the 
execution  of  deeds  and  testamentary  documents,  a  trust  disposition 
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and  settlement ;  by  which  he  gave,  granted,  disponed  and  assigned 
to  and  in  favour  of  Colonel  Douglas,  and  his  heirs  and  assignees, 
an  estate  at  Brigton,  in  Forfarshire,  worth,  it  seems,  about  £400 
a  year ;  the  only  remaining  portion  of  a  family  estate  of  consider- 
able importance  which  had  belonged  to  his  ancestors.  The  testator 
seems  to  have  had  other  heritable  estate  in  Scotland,  viz.,  a  moiety 
of  a  house  and  land  at  Broughty  Ferry,  which  is  not  noticed  in  the 
trust  disposition.  This  latter  property  is  said  to  produce  about 
£45  a  year. 

Two  suits  are  now  before  the  Court.  One  (Douglas  v.  Douglas) 
by  the  testator's  widow  against  the  executors  and  the  testator's 
three  children ;  and  the  other  (Douglas  v.  Welster)  sl  cross  suit  by 
Colonel  Douglas,  the  testator's  residuary  legatee,  who  was  also  one 
of  his  executors,  against  the  other  executor  and  the  widow  and 
children  of  the  testator. 

The  Plaintiff  in  the  first  suit  asserts  that  the  testator's  domicil 
was  Scotch,  and  that  she,  as  his  widow,  is  entitled,  if  she  chooses, 
to  elect  between  the  benefits  given  to  her  by  his  will,  on  the  one 
hand,  and  one-third  of  his  moveables  and  her  terce  in  her  heri- 
table estate  on  the  other.  And  she  claims,  or  is  alleged  to  claim, 
that  the  Court  of  Chancery  shall  give  her  the  means  of  making 
such  an  election,  by  ascertaining  the  value  of  the  subjects  between 
which  it  is  to  be  made,  and  giving  her,  in  so  far  as  it  has  jurisdic- 
tion to  do  so,  the  benefit  of  her  election  when  made. 

It  is  perhaps  too  broadly  stated  by  Lord  Thurlow  in  Butricke  v. 
Broadhurst  (1),  whose  dictum  has  been  adopted  by  Mr.  Swanston  in 
the  note  to  Dillon  v.  Barker  (2),  and  other  text  writers,  that  the  Court 
of  Chancery  will  in  all  cases  entertain  a  suit  by  a  person  put  to  elec- 
tion to  ascertain  the  value  of  the  objects  between  which  election  is 
to  be  made.  No  doubt  there  is,  in  almost  all  cases,  jurisdiction  in 
equity  to  compel  a  final  election,  so  as  to  quiet  the  title  of  those 
interested  in  the  objects  of  which  one  is  to  be  chosen ;  and  the  Court, 
as  a  condition  of  compelling  such  a  final  election,  secures  to  the 
person  compelled  to  make  it  all  the  information  necessary  to  guide 
him  in  doing  so.  It  is  also  generally,  though  perhaps  not  univer- 
sally, true  that  a  person  for  whose  benefit  conditions  will  be  im- 
posed by  the  Court  before  it  makes  an  order  against  him,  can 
(1)  1  Yes.  172.  (2)  1  Sw.  381,  n. 
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entitle  himself  to  the  benefit  of  the  conditions  by  filing  a  bill  and 
offering  by  it  to  submit  to  the  order.  But  if,  for  instance,  the 
Brigton  estate  in  the  present  case  had  been  given  to  a  stranger,  I 
do  not  a,t  present  feel  satisfied  that  Ellen  Douglas,  if  entitled  to 
elect  between  her  widow's  rights  and  her  legacy,  could  have  sus- 
tained a  bill  against  the  executors  and  that  stranger  to  have  the 
value  of  the  Brigton  estate  ascertained.  It  is  not,  however,  neces- 
sary to  consider  this.  Colonel  Douglas,  who  is  one  of  the  executors 
and  residuary  legatee,  also  claims  the  bulk  of  the  real  estate,  and 
what  he  does  not  take  has  devolved  on  the  infant  heir,  who  is  before 
the  Court,  and  makes  no  opposition.  And  Colonel  Douglas  has 
himself  filed  a  cross  bill,  which,  although  it  seeks  to  establish  an 
English  domicil  in  the  testator,  and  therefore  denies  the  widow's 
right  of  election  altogether,  prays  (not  conditionally,  but  absolutely) 
for  a  general  administration  of  the  personalty.  Under  all  these 
circumstances  the  Court  has,  I  think,  jurisdiction  on  the  hearing 
of  these  two  causes  to  decide  the  question  of  the  testator's  domicil 
at  the  time  of  his  will  and  of  his  death,  on  which  depends  the 
widow's  alleged  right  to  election,  and  also  if  she  is  held  to  have 
that  right,  to  direct  such  inquiries  as  may  be  necessary  to  guide 
her  in  exercising  it,  and  as  far  as  possible  to  give  effect  to  it. 

The  Plaintiff  in  Douglas  v.  Douglas  asks,  however,  something 
beyond  this;  she  desires  to  have  it  ascertained  on  whom  the 
Brigton  estate  devolves ;  or,  in  other  words,  whether  her  election 
is  to  be  made  against  her  own  son,  or  partly  against  him  and 
partly  and  principally  against  Colonel  Douglas,  a  stranger  in  blood 
to  herself;  and  further,  whether  the  election  is  to  be  made  against 
her  son  born  before  the  marriage,  or  her  son  born  after  the  marriage. 
And  she  consequently  asks  a  decision,  not  only  on  the  question 
whether  the  trust  disposition  in  favour  of  Colonel  Douglas  was 
revoked,  but  also  on  the  question  whether  her  first-born  son  is 
legitimate,  which  involves  the  question  of  the  testator's  domicil 
at  the  time  of  that  son's  birth  and  of  the  father's  subsequent 
marriage.  It  seems  to  me  that  she  is  entitled  to  do  so.  Supposing 
the  Court  of  Chancery  to  recognise  and  give  effect  to  her  right  of 
election,  it  will  also  compensate,  as  far  as  possible,  the  persons 
disappointed  by  its  exercise,  which  of  course  involves  the  ascer- 
taining of  them.    Therefore,  notwithstanding  the  elaborate  argu- 
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ment  addressed  to  me  on  the  subject,  I  consider  that  the  question    V.-C.  W. 
where  the  testator  was  domiciled  at  the  birth  of  his  son  William  1871 
Charles,  and  the  question  whether  the  trust  disposition  of  1867  Douglas 
was  revoked  by  the  subsequent  will,  are  properly  before  the  Court  DoiJglas 
of  Chancery  in  this  suit. 

The  question  of  domicil  is  that  to  which  the  voluminous  evi 
dence  was  principally  directed,  and  which  was  principally  argued  Webster 
at  the  hearing.  It  arises  in  a  double  form ;  for  the  domicil  of 
origin  of  William  Douglas,  the  testator,  depends  on  the  domicil  of 
his  father,  Robert  Douglas,  at  the  time  of  Williams  birth ;  and  it 
has  been  argued  that  Robert,  though  his  domicil  of  origin  was 
Scotch,  had  acquired  at  that  time  an  English  domicil.  This  con- 
tention seems  groundless.  Robert,  the  eldest  son  of  a  Scotch  laird, 
of  ancient  family  and  considerable  property,  w7as  sent  to  Paris  in 
1789,  when  he  was  sixteen  years  old,  to  be  educated,  it  would  seem, 
for  the  public  service  of  Great  Britain.  On  his  return,  in  1792,  he 
became  a  clerk  in  the  Home  Office,  and  so  continued  till  1802.  On 
the  24th  of  June  in  that  year  he  married  Mrs.  Webster,  the  widow 
of  a  gentleman  with  whom  he  had  been  on  very  intimate  terms, 
and  who  had  died  the  year  before.  Mrs.  Webster  had  considerable 
means,  and  Robert  Douglas,  who  was  then,  it  seems,  in  debt,  but 
did  not  disclose  the  fact  to  his  wife,  shortly  after  his  marriage 
resigned  his  clerkship  in  the  Home  Office,  wThich  produced  him 
£300  a  year,  and  lived  with  his  wife,  and  apparently  on  his  wife's 
means,  at  a  succession  of  hired  houses  in  England  ;  visiting,  how- 
ever, Scotland  in  every  year,  and  keeping  up  his  connection  with 
his  family  there.  In  1811  the  Brigton  estate,  which  Robert's  father 
had,  in  1804,  subjected  to  a  trust  disposition  in  favour  of  his 
creditors,  was  sold.  Robert  himself  bought  (principally,  it  seems, 
with  money  borrowed  from  his  wife's  trustees,)  the  mansion  and 
grounds  of  Brigton,  and  some  part  of  the  estate  immediately  ad- 
joining them.  The  rest,  about  two-thirds,  perhaps,  of  the  whole, 
was  bought  by  Lord  Strathmore.  In  September,  1814,  Roberts 
father  died.  Very  shortly  afterwards,  Robert  refurnished  Brigton, 
and  made  it  fit  for  occupation ;  and  he  and  his  wife  thenceforth 
resided  there  till  his  death  in  1835. 

That  Roberts  domicil  of  origin  was  Scotch  was  not  and  could  not 
be  denied.    It  is  equally  undeniable  that  his  domicil  from  1816, 
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when  lie  was  forty-three,  to  his  death,  was'also  Scotch.  In  order, 
therefore,  to  counteract  the  presumption  that  it  was  Scotch 
throughout,  it  would  be  necessary  to  shew,  first,  that  he  acquired 
another  sole  domicil  by  actual  residence  in  England,  with  the 
intention  of  settling  there  ;  and  secondly,  that,  after  doing  so,  he 
changed  his  mind  and  settled  in  Scotland.  I  see  no  reason  to 
believe  that  he  ever  changed  his  mind  on  the  subject.  It  seems 
to  me  more  than  probable  that  when  on  his  father's  death  he  went 
to  live  in  Scotland  he  was  only  doing  that  which  he  had  always 
wished  and  intended  to  do  if  circumstances  should  make  it  feasible. 
But  it  is  not  necessary  for  the  present  purpose  to  determine  more 
than  that,  on  the  4th  of  August,  1803,  when  the  testator  was  born, 
his  father  had  not  yet  cast  off  his  domicil  of  origin.  Now,  consi- 
dering that  he  entered  the  Home  Office  when  he  was  twenty,  and 
continued  in  it  till  he  was  thirty,  it  is  difficult  to  extract  from  his 
having  lived  in  London  lodgings  while  he  discharged  his  duties  as 
clerk  in  that  office,  any  intention  to  settle  finally  and  for  life  in 
England.  The  supposed  change  must  be  placed  somewhere  between 
the  end  of  1802,  when  he  resigned  his  clerkship,  or,  at  the  earliest, 
the  middle  of  1802,  when  he  seems  first  to  have  thought  of 
resigning  it,  and  August,  1803.  At  this  latter  time  he  was  the  heir- 
expectant  of  a  large  Scotch  estate  not  yet  encumbered,  and  which 
might  never  have  been  encumbered  had  his  father  died  before  1804. 
His  near  relations  were  Scotch,  and  settled  in  Scotland,  and  it  may 
be  inferred  that  he  was  much  attached  to  them.  Either  at  the  time 
of  his  marriage  or  at  a  time  a  little  before  it  he  certainly  looked 
on  Brigton  as  his  home.  It  seems  impossible  to  infer  a  deliberate 
intention  of  changing  all  this  because  when  in  some  pecuniary 
distress,  and  tired  probably  of  an  occupation  in  which  he  rose  very 
slowly,  he  married  an  Euglish  widow  with  a  good  jointure,  while 
the  much  larger  means  which  he  might  expect  to  succeed  to  were 
then  in  a  state  of  expectancy, 

Therefore  the  testator's  domicil  of  origin  was,  I  think,  Scotch, 
though  he  was  probably  born  in  England  ;  and  the  question  arises 
whether  this  continued  till  his  death  or  not. 

The  testator's  personal  history  may  be  shortly  stated  as  follows. 
At  the  death  of  his  father,  which  took  place  on  the  2nd  of  August, 
1835,  he  was  just  thirty-two  years  old.    Up  to  that  time  he  had 
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from  the  age  of  thirteen  or  fourteen,  lived  at  Brigton  with  his 
father  and  mother,  without  any  further  interruption  than  may  have 
arisen  from  occasional  visits  or  excursions.  Some  time  in  the 
latter  part  of  the  life  of  Robert  Douglas  the  Brigton  estate  had 
been  materially  decreased  by  the  sale  of  a  further  portion  of  it  to 
Lord  Strathmore,  at  the  price  of  £18,000 ;  and  it  seems  to  have  con- 
sisted, when  Bdbert  died,  of  the  mansion-house  and  grounds,  and  a 
single  farm  called  the  "  home  farm."  Mrs.  Douglas,  the  testator's 
mother,  continued  to  live  at  Brigton  after  her  husband's  death,  and 
the  testator  lived  with  her  as  before,  the  mother  paying  the  imme- 
diate or  whole  expense  of  the  indoor  establishment,  the  son  living 
with  her  and  managing  the  farm,  which  was  his  own  property,  and 
was  kept  in  hand.  In  1846  Mrs.  Douglas  bought  a  house  at 
Droughty  Ferry,  which  is  a  seaside  place  on  the  Firth  of  Tay,  ten 
or  twelve  miles  from  Brigton,  and  thenceforth  till  her  death  she 
occupied  this  house,  which  was  called  Carbat  House,  as  her  principal 
residence,  her  son  living  with  her  and  still  farming  the  land  at 
Brigton,  and  yachting.  This  seems  to  have  constituted  his  chief 
occupation.  He  occasionally  visited  England,  and  his  visits  seem 
to  have  been  generally  or  always  short  ones.  This  state  of  things 
continued  with  little  or  no  variation  till  September,  1857,  when  his 
mother  died.  Before  this  event  the  testator  had  become  acquainted 
with  a  family  of  the  name  of  Bigge,  consisting  of  a  mother  and  two 
daughters.  Mrs.  Bigge,  the  widow  of  a  perfumer,  lived,  I  infer, 
with  her  two  daughters,  who  were  milliners,  in  New  Bond  Street, 
and  let  lodgings.  The  testator,  on  his  mother's  death,  came  to 
England,  where  he  seems  to  have  spent  two  or  three  months, 
returning  to  Scotland  in  the  spring  of  1858.  About  that  time 
Carbat  House,  the  seaside  residence  of  Mrs.  Douglas,  the  testator's 
mother,  was  sold.  He  was  in  England  in  November,  1858,  and 
apparently  spent  the  winter  there.  At  the  beginning  of  the  next 
year  (1859)  Brigton  House  was  papered  and  painted.  Nothing 
else  remarkable  seems  to  have  occurred  in  that  year,  except  that 
the  testator  then  for  the  first  time  opened  an  account  with  a 
London  banker.  In  1860  a  remarkable  change  occurred.  In 
October  of  that  year  he  let  to  a  tenant  named  Guthrie  the  home 
farm  at  Brigton,  which  had  up  to  that  time  been  in  his  own 
hands,  and  about  the  same  time  he  took  a  house  in  Marlborough 
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Terrace,  Kingsland  Road,  to  which,  before  the  end  of  1860,  he 
removed  with  the  Plaintiff  in  the  original  suit,  then  Miss  Mien 
Bigge,  and  where  they  lived  together  (it  seems  in  a  humble  and 
obscure  way)  as  man  and  wife  for  some  months. 

In  September,  1861,  he  again  removed,  with  Miss  Bigge,  to 
Sommers  Cottage  at  Brixton,  where  his  style  of  living  was  more  in 
conformity  with  his  means  and  position.  Both  in  1860  and  1861 
he  had  made  repeated  visits  to  Brigton,  and  in  the  latter  year  the 
drawing-room  there  was  newly  furnished.  In  and  throughout 
1862  the  testator's  English  residence  was  still  at  Sommers  Cottage, 
and  there,  on  the  18th  of  September,  1862,  Miss  Bigge  was  con- 
fined of  a  child,  the  Defendant,  William  Charles  Douglas.  Very 
soon  after  this  the  testator  was  in  Scotland,  where  he  had  been  in 
the  earlier  part  of  the  same  year,  and  with  reference  to  the  execu- 
tion of  a  trust  disposition  of  his  heritable  estate  in  favour  of  his 
nephew,  Charles  William  Douglas. 

In  the  autumn  of  the  same  year  occurs  the  first  mention  of  an 
intention  on  the  testator's  part  to  let  Brigton.  And  this  was 
actually  done  in  the  succeeding  year.  The  mansion  there  was,  in 
1863,  let  for  two  years  to  a  Mr.  Millar.  The  testator,  though  he  is 
said  to  have  originally  wished  to  let  it  for  five  years,  declining 
eventually  to  part  with  it  for  more  than  two  years  certain.  The 
testator  reserved  to  himself  two  rooms  for  the  preservation  of  his 
furniture ;  but  no  servant  of  his  remained  there,  and  from  this 
time  forth,  during  the  remainder  of  his  life  (between  five  and  six 
years),  he  had  no  establishment  in  Scotland.  In  August  of  the 
same  year  he  married  Miss  Bigge,  at  Folkestone,  in  Kent. 

The  Counsel  for  Colonel  Douglas,  who  assert  that  the  testator's 
domicil  at  his  death  was  English,  and  who  argued  that  his  domicil 
of  origin  was  also  English,  do  not  deny  that!he  must  be  considered 
a  domiciled  Scotchman  from  1816,  or  thereabouts,  till  some  time 
after  his  mother's  death  in  1857.  Of  course  it  would  lie  on  them 
to  prove  the  change,  whether  his  Scotch  domicil  was  a  domicil  of 
origin  or  acquired.  For  many  purposes,  no  doubt,  a  domicil  of 
origin  requires  more  to  change  it  than  a  domicil  of  acquisition. 
Independently  of  any  authority,  nothing  is  easier  to  understand 
than  that  a  Scotchman  by  birth  considers  himself  to  be  a  Scotch- 
man in  a  much  more  definite  and  solemn  sense  than  that  in  which 
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a  Scotchman  who  has  acquired  an  English  domicil  by  settling  in  V.-C.  W. 
England  considers  himself  to  be  an  Englishman.  But  in  this  case,  if  1871 
the  testator's  Scotch  domicil  had  been  an  acquired  and  not  an  origi-  Douglas 
nal  domicil,  it  was  so  acquired  as  to  resemble  an  original  domicil  dgoglas 
rather  than  an  acquired  one.  For  it  can  hardly  be  doubted  that 
from  the  age  of  twelve,  or  thirteen  at  any  rate,  the  testator  had 
no  idea  of  any  home  except  a  Scotch  home,  and  thought  of  his 
father  as  a  Scotch  laird,  and  nothing  else.  Hence  I  conceive  that 
if  the  testator's  domicil  of  origin  had  been  English,  the  burthen  on 
those  who  contend  that  he  changed  his  then  Scotch  domicil  after 
his  mother's  death  would  be  hardly  lighter  than  if  it  had  been 
Scotch,  as  I  hold  it  to  have  been.  In  any  case  the  onus  of  shew- 
ing a  change  lies  on  them.  It  is  universally,  or  all  but  universally, 
true,  that  in  order  to  prove  that  the  domicil  of  an  adult  of  sound 
mind  has  been  changed  an  intention  on  his  part  must  be  shewn. 
The  question  on  which  opinions  have  differed  is  as  to  what  he 
must  be  shewn  to  have  intended.  According  to  one  view,  it  is 
sufficient  to  shew  that  he  intended  to  settle  in  a  new  country ;  to 
establish  his  principal  or  sole  and  permanent  home  there,  though 
the  legal  consequences  of  so  doing,  on  his  civil  status,  may 
never  have  entered  his  mind.  According  to  the  other  view,  it  is 
necessary  to  shew  that  he  intended  to  change  his  civil  status,  to 
give  up  his  position  as,  for  purposes  of  civil  status,  a  citizen  of  one 
country,  and  to  assume  a  position  as,  for  the  like  purposes,  the 
citizen  of  another.  This  stricter  view  is  supported  by  opinions  of 
great  weight,  amongst  others  by  the  Lord  President  in  Donaldson 
v.  McClure{l)  ;  that  of  the  Lord  Chief  Baron  Pollock  in  Attorney- 
General  v.  Countess  de  Wahlstatt  (2),  and  by  some  expressions  used 
by  the  late  Lords  Cramvorth  and  Kingsdown.  And  it  would  be  an 
extremely  convenient  one,  since  if,  for  the  purpose  of  shewing  that 
a  man  had  changed  his  domicil,  it  were  necessary  to  shew  that  the 
notion  of  a  change  of  the  civil  status  had  occurred  to  his  mind  and 
been  accepted  by  his  will,  the  attempt  would  in  most  cases  fail. 
Few  men  think  of  or  wish  for  a  change  of  civil  domicil  as  such, 
except,  perhaps,  in  certain  cases  where  a  man  desiring  to  change 
his  political  domicil  contemplates  the  change  of  civil  domicil  as 

(1)  20  Court  of  Sess.  Cas.  (2nd  Series)  307. 
(2)  3  H.  &  C.  374. 
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involved  in  it,  and  occasionally  where  the  object  of  the  change  is  to 
escape  into  a  freer  condition  of  marriage  law.  And  cases  like  Hal- 
dane  v.  Eckford  (1),  where  the  change  of  civil  status  can  be  shewn 
to  have  been  recognised  and  accepted  by  a  person  who  had  no 
special  reason  to  desire  it,  and  probably  did  not  desire  it,  are  very 
rare  indeed.  The  stricter  rule  would,  therefore,  in  the  great 
majority  of  cases,  leave  the  domicil  to  be  governed  by  origin, 
which,  it  seems  to  me,  would  be  in  every  respect  a  convenient  view. 
In  this  case,  if  I  considered  the  stricter  rule  as  law,  I  should  have 
no  difficulty  whatever  in  holding  that  the  testator  never  changed 
his  domicil.  I  feel  sure  that  the  idea  of  changing  his  civil  status 
from  that  of  a  Scotchman,  under  Scotch  law,  to  that  of  an  English- 
man, under  English  law,  never  occurred  to  him,  and  that  if  it  had 
occurred  to  him  he  would  have  repudiated  it.  Probably  the 
question  as  to  his  eldest  son's  legitimacy  would  of  itself  have  been 
conclusive  on  this  point. 

But  I  cannot  satisfy  myself  that  the  stricter  rule,  as  I  have 
called  it,  can  be  considered  as  the  law  of  England.  It  never 
was  I  believe  the  law  of  any  other  country,  except  perhaps  Scot- 
land, or  recognised  as  law  by  any  of  the  text  writers  of  European 
authority  who  have  dealt  with  questions  of  domicil,  and  it  is 
difficult  to  believe  that  the  law  of  England  has  drifted  so  far 
from  the  general  principles  on  which  it  professed  to  be  founded 
and  which  it  always  professed  to  follow.  It  seems  to  me,  as  it  did 
to  Vice-Chancellor  James,  in  Haldane  v.  Eckford,  that  the  inten- 
tion required  for  a  change  of  domicil,  as  distinguished  from  the 
action  embodying  it,  is  an  intention  to  settle  in  a  new  country  as 
a  permanent  home,  and  that  if  this  intention  exists  and  is  suffi- 
ciently carried  into  effect  certain  legal  consequences  follow  from 
it,  whether  such  consequences  were  intended  or  not,  and  perhaps 
even  though  the  person  in  question  may  have  intended  the  exact 
contrary.  The  case  of  a  person  wishing  to  settle  permanently  in 
a  country  different  from  that  of  his  domicil,  but  to  retain,  as 
regards  testamentary  and  matrimonial  matters,  and  as  regards 
civil  status  generally,  the  law  of  the  country  that  he  leaves,  may 
have  rarely  arisen  and  is  perhaps  not  likely  to  arise.  When  it 
arises,  if  it  ever  should  arise,  the  determination  ought,  I  think,  to 
(1)  Law  Rep.  8  Eq.  631. 
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be,  that  the  intention  was  sufficient  to  warrant  a  conclusion  in  V.-C.  W. 
favour  of  a  change  of  doinicil.  It  may,  perhaps,  be  added,  that  to  1871 
prove  such  an  intention  as  is  necessary  to  establish  a  change  of  Douglas 
domicil,  and  in  the  absence  of  evidence  that  the  intention  actually  p^^g 
existed  (which  can  be  shewn  by  express  declaration,  and  in  no 
other  way)  the  evidence  must  lead  to  the  inference  that  if  the 
question  had  been  formally  submitted  to  the  person  whose  domicil 
is  in  question,  he  would  have  expressed  his  wish  in  favour  of  a 
change.  Possibly  where  the  actual  residence  in  the  acquired 
domicil  has  been  very  long  an  unconscious  change  of  mind  may 
be  inferred,  though  it  may  be  doubtful  whether  it  would  have 
been  declared  or  admitted  if  the  question  had  been  actually 
raised.  Such  unconscious  changes  of  opinion  on  the  most  im- 
portant subjects  happen  not  unfrequently  in  such  a  space  of  time 
as  the  thirty-two  years  residence  in  England,  which  occurred  in 
Udnyy.  TJdnij  (1).  But  in  cases  not  involving  a  very  long  time,  I 
apprehend  that  in  order  to  establish  a  change  of  domicil  it  must 
be  shewn  that  the  intention  required  actually  existed,  or  made 
reasonably  certain  that  it  would  have  been  formed  or  expressed  if 
the  question  had  arisen  in  a  form  requiring  a  deliberate  or  solemn 
determination. 

What,  therefore,  has  to  be  here  considered  is,  whether  the  tes- 
tator William  Douglas  ever  actually  declared  a  final  and  deli- 
berate intention  of  settling  in  England,  or  whether  his  conduct 
and  declarations  lead  to  the  belief  that  he  would  have  declared 
such  an  intention  if  the  necessity  of  making  his  election  between 
the  countries  had  arisen.  Any  suggestion  as  to  unconscious  change 
in  a  long  space  of  time  can  hardly  apply  to  this  case.  For  it 
seems  impossible  to  date  his  supposed  intentions  of  change  of 
domicil  before  his  marriage  and  the  first  letting  of  Brigton  house, 
both  of  which  events  occurred  in  the  latter  half  of  1863,  and 
therefore  less  than  six  years  before  his  death.  In  these  six  years 
his  connection  with  Scotland  was  no  doubt  lessened ;  and  it  seems 
to  me  far  from  impossible  that  if  he  had  lived  longer  it  might 
have  ceased  altogether.  Throughout  1864  he  resided  in  England, 
and  in  June  of  that  year  he  gave  up  his  pew  in  the  Episcopal 
chapel  which  he  had  attended  while  living  in  Scotland.  In 
(1)  Law  Rep.  1  H.  L.,  Sc.  441. 
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January,  1865,  his  second  child  was  born ;  in  the  same  year  he 
agreed  to  grant  an  additional  term  of  three  years  to  the  tenant  of 
Brigton  house  (in  which  he  still  reserved  rooms),  and  thought  of 
buying,  but  did  not  buy,  a  freehold  estate  at  Harrow.  In  De- 
cember of  the  same  year  he  bought  the  long  leasehold  house  at 
Putney,  which  he  afterwards  bequeathed  to  his  widow.  This 
house  he  bought  for  the  express  purpose  of  making  it  a  jointure 
house,  and  without  any  intention  of  living  in  it  himself.  The 
year  1865  was  remarkable  also  as  the  last  year  in  which  he 
visited  Scotland.  In  1866  his  third  child  was  born,  and  he  re- 
moved to  a  house  in  Streatham,  which,  in  the  next  year,  1867,  he 
took  for  a  term  of  little  over  five  years.  In  the  latter  year,  1867, 
he  meditated,  but  did  not  complete,  another  purchase  of  freehold 
land  in  England,  and  closed  the  banking  account  which  he  had 
up  to  that  time  kept  at  the  Royal  Bank  of  Scotland.  In  the  same 
year  certain  circumstances  occurred  which  were  much  relied  on  by 
the  Plaintiff  in  the  cross  suit,  but  which,  when  duly  considered, 
seem  of  no  weight.  The  testator  was  an  habitual  maker  of  wills, 
and  in  1867  he  made  one,  the  seventh  or  eighth  I  think,  of  which 
there  are  traces.  While  making  this,  which  was  in  the  English 
form,  a  well-founded  doubt  occurred  to  him  whether  it  would  pass 
his  real  estate  in  Scotland,  and  being  advised  that  it  would  not  do 
so,  he,  on  the  19th  of  September,  1867,  executed  the  trust  dis- 
position of  Brigton  under  which  Colonel  Douglas  claims.  This 
circumstance  was  relied  on  in  argument  as  bringing  the  case 
within  Haldane  v.  Echford  (1),  where  a  testator's  recognition  of 
himself  as  being  under  the  law  of  Jersey,  for  certain  testamentary 
purposes,  was  held  tantamount  to  a  declaration  that  he  had  in- 
tended to  acquire,  and  considered  himself  to  have  acquired,  a 
Jersey  civil  domicil.  But  the  argument  entirely  fails.  A  domi- 
ciled Scotchman  can,  according  to  Scotch  law,  and  independently 
of  the  Act  24  &  25  Yict.  c.  114,  which  in  1867  had  been  some 
years  in  force,  make  a  valid  will  as  to  moveables,  if  he  does  so 
according  to  the  forms  of  the  country  in  which  he  is  resident; 
and  if  this  be  kept  in  mind,  the  inference  that  the  testator  con- 
sidered himself  a  domiciled  Englishman,  because  he  considered  it 
clear  that  his  moveable  property  would  pass  by  an  English  will, 
(1)  Law  Rep.  8  Eq.  631. 
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appears  to  fail  altogether.    To  revert  to  the  narrative  of  the  tes-    V.-C.  W. 
tator's  life,  he  seems,  in  1868,  to  have  relaxed  still  further  his  1871 
hold  on  Brigton  by  giving  up  part  of  the  rooms  which  he  had  Douglas 
reserved  to  himself  in  the  house,  and  transporting  to  England  or 
selling  some  of  the  furniture  which  remained  there ;  and  in  June 
of  that  year  he  agreed  to  grant  to  the  tenant  a  further  term  of 
three  years  from  Whitsuntide,  1869.    On  the  16th  of  February, 
1869,  he  died. 

I  have  mentioned,  I  believe,  the  principal  circumstances  which  are 
relied  on  as  evidence  that  the  testator,  on  or  after  1863,  changed 
his  domicil  from  a  Scotch  one  to  an  English  one.  There  is  no 
allegation  of  any  declared  intention  on  his  part  to  settle  finally 
out  of  Scotland,  If  anything,  the  evidence  of  declarations,  though 
in  no  way  conclusive,  seems  to  me  the  other  way.  The  change 
must  be  established,  if  at  all,  as  an  inference  from  facts,  and  with- 
out the  important  element  of  any  such  lapse  of  time  as  can,  for  the 
present  purpose,  be  considered  a  long  one.  It  seems  to  me  that, 
when  carefully  looked  at,  the  facts  do  not  warrant  the  inference 
which,  on  behalf  of  Colonel  Douglas,  it  is  sought  to  draw  from 
them.  The  circumstance  of  the  alleged  domicil  being  the  resi- 
dence of  the  testator's  wife  and  children  has  been  much  relied  on 
in  Forbes  v.  Forbes  (1),  and  other  cases,  though  the  supposed  rule 
that  a  man  will  be  considered  as  domiciled  where  his  wife  and 
children  permanently  reside,  which  is  referred  to  in  the  head-note 
in  AitcMson  v.  Dixon  (2),  seems  not  to  be  established  by  the  judg- 
ment in  that  case,  or  by  Forbes  v.  Forbes,  and  is  hardly  to  be 
reconciled  either  with  the  general  tenor  of  the  authorities,  or  with 
principle.  And  it  may  not  be  immaterial  to  remark,  that  the 
relation  between  the  testator  in  this  case  and  his  wife  and  children 
was  not  quite  the  normal  one,  so  that  the  general  rule,  if  it 
existed,  might  not  apply  quite  as  strongly  as  in  ordinary  cases. 
He  certainly  had  some  hesitation  in  introducing  his  wife  to  his 
family  in  Scotland  as  his  wife ;  and  there  is  evidence  that  he  never 
considered  either  of  his  sons,  though  the  younger  one  was  un- 
doubtedly legitimate,  as  his  heir  in  the  sense  of  being  the  person 
to  succeed  to  the  Brigton  estates,  and  be  the  Scotch  head  of  his 
own  branch  of  his  ancient  family.  The  fair  inference  from  the 
(1)  Kay,  341.  (2)  Law  Rep.  10  Eq.  589. 
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facts  seems  to  be  that,  though  the  testator  intended  his  wife  to 
live  in  England  after  his  death,  which  (considering  the  disposi- 
tion of  his  Scotch  property)  was  the  natural  arrangement,  he  had 
not,  at  least  up  to  the  date  of  his  last  will,  definitively  abandoned 
the  idea  of  returning  to  Brigton  himself,  and  believed  that  after 
a  certain  time,  and  possibly  a  tentative  visit  or  two,  he  might 
do  so  with  Mrs.  Douglas  and  his  children ;  so  that,  in  fact,  he 
never  contemplated  England  as  the  site  of  his  ultimate  matri- 
monial home  if  his  life  and  his  wife's  were  prolonged.  That  he 
was  a  man  accustomed  to  change  his  mind  appears  from  his 
numerous  wills,  and  indeed  from  his  whole  history.  It  is  clear  that 
he  did  not  consider  any  of  the  places  which  he  successively  occupied 
in  England  as  his  settled  and  ultimate  home.  Though  all  the 
places  which  he  took  active  steps  to  buy  were  in  England,  there 
seems  no  reason  to  doubt,  and  some  reason  for  believing,  that  even 
if  he  ultimately  abandoned  Brigton,  he  would  have  availed  himself 
of  any  very  favourable  opportunity  that  offered  itself  of  buying  a 
place  of  residence  in  some  other  part  of  Scotland.  That  he  wished 
to  make,  in  some  place  which  he  never  discovered,  a  home  more 
permanent  than  he  possessed  after  Brigton  ceased  for  a  time  to  be 
his  home,  seems  clear.  That  he  tried  in  vain  to  find  it  in  England 
seems  also  clear.  But  it  is  not  clear  that  he  had  made  up  his 
mind  to  find  it  there,  and  there  only. 

The  true  conclusion  from  the  facts  seems  to  be,  that  the  testator 
remained  from  1863  to  his  death  in  a  state  of  mind  which  might 
have  resulted  in  his  determining  to  settle  in  England  permanently, 
but  which  never  did  so  result ;  that  if  he  had  lived  a  few  years 
longer,  and  had  found  by  experiment  that  Mrs.  Douglas  and  his 
children  would  be  welcomed  or  tolerated  in  society  at  Brigton, 
he  would  have  transferred  himself  there ;  that  if  this  proved  un- 
favourable, he  would  have  sought  another  home  in  England  or 
Scotland,  as  might  happen  to  be  convenient ;  and  that,  in  fact, 
he  remained  to  the  end  of  his  life  undecided  on  the  point  which  is 
now  in  question.  If  so,  the  onus  which  lies  on  those  who  assert  a 
change  of  domicil  has  not  been  discharged ;  and,  without  denying 
that  the  case  is  a  peculiar  and  difficult  one,  I  think,  after  anxiously 
weighing  all  the  evidence,  of  which,  of  course,  I  have  noticed  part 
only,  that  the  domicil  of  William  Douglas,  the  testator,  was  Scotch 
from  his  birth  to  his  death.  , 
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If  this  be  the  true  conclusion,  the  widow  had  originally  a  right    V.-C.  W. 
to  elect  between  her  rights  as  a  Scotch  widow  and  her  rights  1871 
under  the  will.     That  she  made  no  binding  election  before  filing  Douglas 
the  bill  seems  to  be  clear,  having  regard  to  the  principles  on 
which  the  Court  deals  with  such  elections.    And  the  bill,  which 
was  obviously  not  intended  as  an  election,  cannot  be  treated  as 
amounting  to  one. 

The  decree  must,  I  think,  be  made  in  both  suits,  and  will  be 
substantially  according  to  the  minutes  prepared  on  behalf  of  the 
Plaintiff  in  the  original  suit.  But  it  will  be  better  to  place  first 
the  declaration  as  to  domicil,  and  let  the  account  and  inquiries 
follow. 

Solicitors  for  the  Plaintiff  and  her  Children  (who  were  Defend- 
ants) :  Messrs.  Burgoyne,  Milnes,  Burgoyne,  &  Thrupp. 

Solicitor  for  the  Defendants  Colonel  Douglas  and  Patrick 
Webster :  Mr.  W.  M.  Webster. 
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ly.~]  By  an  agreement  in  June,  1864,  between 
two  limited  banking  companies,  it  was  agreed  that 
company  L.  should  be  dissolved,  and  that  their 
goodwill  should  be  taken  over  by  company  M. ; 
that  M.  should  increase  their  capital,  and  that 
10,000  of  the  new  shares,  credited  with  £10  each, 
should  be  "allotted  at  par  to  the  directors"  of 
L.  "  for  distribution  amongst  their  shareholders," 
the  L.  directors  paying  £100,000  consideration  for 
the  new  shares  to  be  issued  to  them.  Of  the 
10,000  shares  only  9740  were  applied  for  and 
allotted  to  L.  shareholders.  In  1865  the  L. 
directors  issued  a  circular  to  their  shareholders 
dissuading  them  from  taking  M.  shares.  In  1866 
the  M.  bank  made  a  call,  which  was  badly  met, 
and  many  shares  were  forfeited  in  consequence, 
including  some  held  by  the  liquidators  of  the  L. 
bank.  In  March,  1867,  a  mutual  release  was 
executed  between  the  companies.  It  recited  that 
the  £100,000  had  been  paid,  and  (inconsistently 
with  the  fact)  that  the  M.  bank  had  duly  allotted 
to  such  persons  as  the  liquidators  of  the  L.  bank 
directed  the  10,000  shares  mentioned  in  the 
agreement.  In  November,  1867,  a  right  to  "a 
large  number  "  of  unissued  M.  shares  was  asserted 
by  the  secretary  of  the  L.  liquidators  in  a  letter, 
but  no  step  was  taken.  In  September,  1868,  a 
formal  demand  was  made  by  the  solicitors  of  the 
L.  liquidators  for  the  remaining  shares. — In 
February,  1869,  the  M.  bank  was  wound  up,  and 
the  M.  liquidators  made  a  return  of  £5  10s.  per 
share  to  their  shareholders,  calls  having  been 
made  upon  them  and  paid  for  moneys  which  were 
found  not  to  be  required. — Upon  the  L.  liquidators 
claiming  to  be  entitled,  on  behalf  of  the  L.  share- 
holders, to  participate  in  the  return  to  the  extent  of 
260  £10  shares : — Held,  that  the  agreement  was  now 
incapable  of  specific  performance;  and  summons  dis- 
missed. In  re  Mercantile  and  Exchange  Bank. 
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ACCUMULATIONS  —  Will  —  Annuities  —  Bequest 
to  Charities — Direction  to  accumulate  Surplus — 
Thellusson  Act.~\  Testator  bequeathed  annuities, 
and  directed  his  trustees,  in  case  the  annual  in- 
come of  the  trust  moneys  should  not  be  sufficient 
for  them,  to  apportion  the  deficiency  rateably ; 
and  that  in  case  of  there  being  any  surplus  income 
they  should  invest  it  every  year,  and  after  the 
decease  of  the  surviving  annuitant  should  convert 
the  trust  property  and  stand  possessed  of  the 
moneys  and  the  accumulations  in  trust  to  pay 
and  divide  the  same  into  the  several  public  chari- 
ties named  (five  in  number),  according  to  the 
amounts  (£100  in  each  case)  set  after  their  names. 
The  testator  had  no  next  of  kin.  After  com- 
pletely providing  for  the  annuities  there  was  a 
large  surplus,  consisting  of  pure  and  impure  per- 
sonalty : — Held,  that  the  five  charities  were  entitled 
equally  to  the  whole  of  the  residuary  pure  per- 
sonalty, and  the  accumulations  during  the  period 
of  twenty -one  years  from  the  death  of  the  testator ; 
and  that  the  Crown  was  entitled  to  the  impure 
personalty : — Held  also,  that  the  charities  were 
not  entitled  to  have  the  accumulations  stopped, 
and  to  be  paid  at  once,  but  that  the  accumula- 
tions must  go  on  till  further  order.  Harbin  v. 
Masterman    -----  559 

ACKNOWLEDGMENT— Statute  of  Limitations- 
Mortgage — Payment  of  interest  -  41 
See  Limitations,  Statute  of.  1. 

ADMINISTRATION  —Banker's  balance  —Execu- 
torship account  98 
See  Bankers'  Account. 

 Bill  for  accounts  of  partnership        -  547 

See  Multifariousness. 

 Concurrent  creditors'  suits  —  Conduct  of 

cause  -----  479 
See  Concurrent  Suits. 

 Costs  in  suit      -  614 

See  Costs  in  Administration  Suit. 

 Exoneration  of  personalty  from  debts  — 

Specific  bequest  of  personal  estate  175 
See  Exoneration  of  Personalty. 
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ADMINISTRATION — continued. 

 Retainer  by  executor    -  570 

See  Retainer  by  Executor. 

■  Scotch  curator — English  administration  319 

See  Scotch  Curator  Bonis. 

 Specialty  debt — Interest  on  bond  after  testa- 
tor's death  89 
See  Specialty  Debt.  1. 

 Specialty  debt— Covenant  for  further  assur- 
ance -----  155 
See  Specialty  Debt.  2. 

 With  will  annexed      -        -        -  309 

See  Administration  with  Will  an- 
nexed. 

ADMINISTRATION  WITH  WILL  ANNEXED— 

Vendor  and  Purchaser — Legal  Estate — Leaseholds 
'—Will — Devise  in  Trust — Disclaimer  by  Trustees 
—Declaration  and  Order  for  Sale.']  Testator  be- 
queathed leaseholds  to  trustees,  upon  trust  to  pay 
the  rents  and  observe  the  covenants,  and  subject 
thereto,  during  the  life  of  his  wife,  to  pay  the  rents 
unto  and  equally  amongst  all  his  nephews  and 
nieces  (naming  eleven  persons)  who  should  be 
living,  and  the  children  of  such  as  should  be 
dead,  in  equal  shares  as  tenants  in  common :  and 
after  her  death,  to  divide  the  rents  into  three 
equal  parts,  and  pay  one  part  to  each  of  his  three 
nieces  (naming  three  of  the  persons  before  named) 
for  life;  after  the  decease  of  each,  the  capital  of 
the  third  to  be  in  trust  for  her  children  ;  if  either 
should  die  without  leaving  a  child  surviving,  the 
share  to  be  held  in  trust  for  the  nephews  and 
nieces  then  living,  and  the  children  of  those 
then  dead.  He  bequeathed  the  residue  to  all  his 
nephews  and  nieces  who  should  be  living  at  his 
decease,  and  the  children  of  such  of  them  as 
should  be  dead,  in  equal  shares.  The  will  con- 
tained a  power  to  the  trustees  to  sell  "  if  and 
when  they  shall  think  fit  so  to  do,  for  the  purpose 
of  division  or  distribution." — The  two  surviving 
trustees,  who  were  also  appointed  executors,  re- 
nounced and  disclaimed,  and  administration  with 
the  will  annexed  was  taken  out  by  one  of  the 
nephews. — The  debts  having  been  all  paid,  a  bill 
was  filed  by  another  nephew,  to  which  the  ad- 
ministrator and  the  other  beneficiaries  were 
parties,  for  administration;  and  in  this  suit  a 
decree  was  made,  declaring  that  the  share  of  a 
niece,  who  had  died  in  the  testator's  lifetime 
without  issue,  had  passed  to  the  other  nephews 
and  nieces,  and  ordering  a  sale  of  the  leaseholds : 
— Held,  that  the  legal  estate  in  the  leaseholds  was 
in  the  administrator,  and  that  it  was  not  necessary 
that  the  beneficiaries  should  join  in  the  conveyance 
to  a  purchaser.  Wyman  v.  Carter  -  309 
ADVERSE  POSSESSION— Possession  by  agent  149 

See  Limitations,  Statute  of.  2. 
ADVICE  OF  COURT — Petition  for  -        -  77 
See  Investment  in  Land. 

 Petition  for— 22  &  23  Vict.  c.  35— Power  of 

leasing  -  -  -  -  124 
See  Power  op  Leasing. 

AFTERBORN  CHILDREN    -        -        -  427 

See  Gift  to  Children  at  Twenty-one. 
AGENT  —  Accounts  —  Compensation    deed  exe- 
cuted by  principal  64 
See  Bankruptcy  Jurisdiction, 


AGENT — continued. 


 Fiduciary  relation — Sale  to  agent  -  320 

See  Sale  at  Undervalue. 
 Possession  by     -        -        -  _  149 

See  Limitations,  Statute  of.  2. 

AGREEMENT— Directors  of  company— Informal 
letter  -  246 

See  Powers  of  Directors. 

 Specific  performance  of  part  of  18 

See  Specific  Performance,  Negative 
Stipulation. 


AMENDMENT- 

Costs 


-Bill- 


-  Withdrawal  of  charges — 
24 


Unfounded  Allegations  in  Bill. 
ANNUITY— Accumulations  of  surplus— Gift  to 


charity 
See  Accumulations. 

Charged  on  land  in  England- 
cil — Legacy  duty  - 
See  Legacy  Duty. 

Condition  for  payment  of 
See  Conditional  Gift. 


559 


-Foreign  domi- 
-  464 


225 


APPEAL— Costs— Sussessful  Appellant    -  596 
See  Costs  of  Appeal. 

APPOINTMENT  OF  TRUSTEES— Trustee  Act 

See  Trustee  Act.    1,2.  [61,214 

APPOINTMENT    WITHOUT   REFERENCE  TO 

POWER— Power  to  appoint  Part  of  an  Estate 
coupled  with  Interest  in  the  Besidue — Devise  of 
"  the  whole  of  my  Property,  real  and  personal'' — 
Will  not  an  Exercise  of  the  Power.']  Under  a.  mar- 
riage settlement,  dated  in  1840,  power  was  reserved 
to  the  husband  to  appoint,  after  the  death  of  his 
wife,  if  she  should  survive  him,  "so  much  "  of  a 
particular  freehold  estate  settled  by  him  "  as  shall 
not  exceed  the  annual  income  of  £300,"  to  the  use 
of  the  children  of  the  marriage ;  the  same  to  be, 
in  default  of  appointment,  for  the  use  of  the 
children  equally.  The  residue  of  the  estate  to  be  j 
to  the  use  of  the  husband,  absolutely. — By  his 
will  the  husband  gave,  devised,  and  bequeathed 
"  the  whole  of  my  property  real  and  personal,  con- 
sisting of  a  farm  "  (describing  the  freehold  estate 
above  mentioned),  "and  whatever  may  devolve 
to  me  by  virtue  of  the  marriage  settlement,"  to  a 
trustee,  upon  trust,  after  the  death  of  his  wife,  for 
his  five  children,  in  unequal  shares.  He  further 
gave  to  the  trustee  a  discretionary  power  either 
to  divide  the  income  of  "  my  entire  property," 
according  to  the  provisions  before  made,  or  to 
sell  the  whole,  and  divide  the  proceeds: — Held, 
that  the  will  did  not  operate  as  an  exercise  of  the 
power  of  appointment.  Wlldbore  v.  Gregory  482 

APPORTIONMENT    OF    MORTGAGE  DEBT  — 

Primary  and  Secondary  Securities — Fluctuating 
Debt.]  A  testator  having  devised  estates  A.  and 
B.,  deposited  the  title-deeds  of  A.  with  his  bankers 
to  secure  any  balance  that  might  be  due  from 
him,  and  being  largely  indebted  and  unable  to 
satisfy  the  debt,  and  requiring  further  small 
advances,  deposited  with  the  bank  the  title-deeds 
of  B.  The  debt  remaining  due  at  his  death  ; — 
Held,  that  the  amount  due  up  to  the  time  of  the 
second  deposit  was  payable  out  of  A. ;  and  the 
amount  accrued  subsequently  out  of  A.  and  B. 
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APPORTIONMENT  OP  MORTGAGE  DEBT — cont.  j 
rateably ;  the  value  of  A.  to  be  computed  after 
payment  of  the  previous  mortgage.    De  Boche- 
fokt  v.  Dawes         -  540 
ASSETS — Legal  and  equitable  of    -        -  570 

See  Retainer  by  Executor. 
ASSIGNMENT— Contract  to  purchase  land  13 

See  Sub-contract. 
ATTORNEY-GENERAL  —  Costs   of  proceedings 

before  -        -        -        -  262 

See  Costs  in  the  Cause. 

BANKER — Balance  of  account— Mortgage  -  540 
See  Apportionment  of  Mortgage  Debt. 

 Executorship  account   -  98 

See  Bankers'  Account. 
BANKERS'  ACCOUNT — Administration — Execu- 
torship Account]  A.  being  indebted  at  his  death 
to  a  bank  in  a  sum,  as  a  security  for  which  he 
had  deposited  with  them  the  title-deeds  of  an 
estate,  by  his  will  empowered  his  executors  to 
charge  his  real  estates  in  aid  of  his  personal 
estates.  On  application  by  A.'s  widow  and  sole 
executrix  B.  to  draw  on  her  late  husband's  ac- 
count, the  bank  refused  to  honour  cheques  drawn 
by  her  in  her  personal  character  ;  but  opened  an 
account  intituled  "  A.'s  Executors'  Account,"  and 
honoured  cheques  upon  it  signed  "  B.,  for  exe- 
cutors of  A."  Of  the  moneys  drawn  out  from 
time  to  time  the  bulk  was  applied  by  B.  for  the 
personal  expenses  of  herself  and  her  children,  and 
in  various  speculations  with  regard  to  the  pur- 
chase, sale,  and  farming  of  land.  The  amount 
due  to  the  bank  having  increased  greatly  since 
A.'s  death,  and  the  estate  comprised  in  the  security 
held  by  them  being  insufficient  when  realised  to 
satisfy  the  debt  :  —  Held,,  that  the  bank  were 
entitled  to  prove  against  the  general  estate  of  A. 
for  the  balance  due  to  them  in  respect  of  the  sums 
drawn  out  by  B.  on  the  executorship  account. 
Farhall  v.  Earhall  -        -  98 

BANKRUPTCY  —  Costs  of  successful  appellant 
See  Costs  of  Appeal.  [596 

 Execution  creditor       -  207 

See  Execution  Creditor.  2. 

 Fraudulent  preference  -  358 

See  Fraudulent  Preference. 

 Injunction  restraining  sale  by  liquidators 

See  Injunction  in  Bankruptcy".  [137 
 Opening  accounts  of  creditor's  deed — Juris- 
diction of  Chancery         -  64 
See  Bankruptcy  Jurisdiction. 

 Order  and  disposition  -        -       354,  598 

See  Order  and  Disposition.    1,  2. 

 Proof  by  receiver — Authority  -  614 

See  Beceiver. 

 Trustee — Appointment  of  new  trustee  61 

See  Trustee  Act. 
BANKRUPTCY  JURISDICTION  —  Principal  and 
Agent — Account — Debtor  and  Creditor — Composi- 
tion Deed.']  The  Defendant  acted  as  the  Plain- 
tiff s  agent  in  certain  commercial  transactions 
previously  and  up  to  July,  1867.  In  that  month 
the  Plaintiff  fell  into  pecuniary  difficulties, 
and  executed  a  composition  deed  under  the 
Bankruptcy  Act,  1861,  whereby  he  covenanted 

3 


BANKRUPTCY  JURISDICTION — cont inued. 
to  pay  a  composition  of  8s.  in  the  pound  to  his 
creditors,  and  they  released  him  from  all  his 
liabilities.  The  Defendant  was  not  present  at 
the  meeting  at  which  the  composition  was  agreed 
upon,  and  the  proper  majority  of  creditors  was 
obtained  without  reference  to  him;  but  he  after- 
wards claimed  to  be  a  creditor  of  the  Plaintiff  in 
respect  of  the  said  transactions  for  £300,  and  his 
name  was  inserted  in  the  schedule  of  the  deed  as 
a  creditor  for  that  amount,  and  he  assented  to  the 
deed  and  received  the  composition  payable  there- 
under. Afterwards  the  Plaintiff  filed  a  bill  for 
an  account  charging  numerous  false  entries  in 
the  accounts  rendered  by  the  Defendant : — Held, 
that  the  composition  deed  was  no  bar  to  a  decree 
for  account  in  favour  of  the  Plaintiff.  Pike  v. 
Dickinson  64 
BENEFIT  BUILDING  SOCIETY    -        -  516 

See  Building  Society. 
BENEFIT  OF  SURVIVORSHIP      -        -  302 

See  Death  coupled  with  a  Contin- 
gency. 

BILL  OF  EXCHANGE— Contract  of  indemnity- 
Proof  in  winding-up        -        -  501 
See  Letter  of  Credit. 
BILL  OF  SALE— Agreement  to  give       -  598 

See  Order  and  Disposition.  2. 
BISHOP — Bight  to  proceeds  of  sequestration  494 

See  Sequestration. 
BOND — Interest — Arrears  of,  after  obligor's  death 
See  Specialty  Debt.    1 .  [89 
BORROWING  POWERS       -        -        -  516 

See  Building  Society. 
BREACH  OF  TRUST— Directors  of  company— Be- ' 
covery  of  fund       -  386 
See  Breach  of  Trust  by  Directors. 

 Loss  of  trust  fund       -  373 

See  Investment  by  Trustees.  • 
BREACH  OF  TRUST  BY  DIRECTORS  —  Suit  to 
recover  Honeys  improperly  received  and  applied — 
Directors  not  made  Parties  to  Suit]  The  manager 
of  a  benefit  building  society,  established  pursuant 
to  6  &  7  Will.  4,  c  32,  deposited,  with  the  know- 
ledge of  the  directors,  but  contrary  to  the  provi- 
sions of  the  Act,  part  of  the  society's  money  with 
a  finance  company  of  which  he  was  also  manager. 
The  company  gave  a  cheque  to  the  said  manager 
for  the  repayment  of  the  money  to  the  building 
society,  but  he  did  not  pay  over  the  money  to  the 
society,  and  afterwards  died.  The  trustees  of  the 
building  society  thereupon,  with  the  sanction  of 
the  directors,  filed  a  bill  against  the  finance  com- 
pany to  recover  payment  of  the  money,  but  the 
directors  were  not  made  parties  to  the  suit : — 
Held,  that  the  suit  could  not  be  sustained,  and 
that  the  remedy,  if  any,  was  at  law.  Hardy  v. 
Metropolitan  Land  and  Finance  Company  386 
BUILDING  SOCIETY  —  Borrowing  Powers  —  Un- 
authorized Application  of  Funds  —  Mortgage  by 
Deposit.]  1.  The  objects  of  a  building  society  on 
the  permanent  principle,  as  stated  in  its  certified 
rules,  were  to  raise  a  fund  for  the  purpose  of 
enabling  its  members  to  purchase  freehold  land 
or  other  real  or  leasehold  estate  ;  to  erect  suitable 
cottages  and  other  buildings  thereon ;  to  provide 
i  the  means  for  the  profitable  investment  of  small 
D  2  2 
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BUILDING  SOCIETY— continued. 
savings ;  and  in  cases  of  accidental  death  to  re- 
lieve the  widows  and  families  of  deceased  share- 
holders by  adding  the  interest  and  estimated 
profits  of  the  current  year  on  the  withdrawal  of 
their  shares  at  the  time  of  death. — The  rules  con- 
tained no  borrowing  power,  but  in  August,  1867, 
an  alteration  in  the  rules,  giving  the  directors 
"  power  from  time  to  time  to  borrow  for  the  pur- 
poses of  the  society  such  sums  and  at  such  rates  of 
interest  and  under  such  terms  and  conditions  as 
they  might  think  proper  and  expedient,"  was  cer- 
tified by  the  barrister  : — Held,  that  the  borrowing 
power  conferred  by  this  altered  rule  was  strictly 
limited  to  the  purposes  of  the  society  as  stated  in 
the  1st  rule,  and  that  persons  who  had  lent  money 
to  the  directors,  which  was  employed  in  a  loan  to 
another  society,  could  not  enforce  their  claim 
under  the  winding  up  of  the  society. — 2.  A  loan 
to  a  building  society  was  secured  by  the  promis- 
sory note  of  the  trustees,  and  by  a  deposit  of  the 
mortgage  deeds  executed  by  members  of  the 
society  : — Held  (without  deciding  upon  the  right 
of  the  lender  to  enforce  his  security  against  the 
sodety),  that  the  official  liquidator  was  not  en- 
titled, without  payment  of  the  money  advanced, 
to  deprive  the  lender  of  his  securities.  In  re 
Durham  County  Permanent  Investment,  Land, 
and  Building  Society.  Davis'  Case.  Wilson's 
Case    ------  516 

CALLS — Compromise  as  to  amount  of       -  1 

See  Past  Member. 
 Return  of  -  268 

See  Abandonment  op  Shares. 
.  CAPITAL— Partnership— What  is  -        -  586 

See  Partnership  Accounts. 
CARRIAGEWAY  OE  FOOTWAY—  Grant— Right 
of  Way — Construction — Right  for  Person  to  use 
Roadway  —  Pleading  —  Multifariousness.']  By  a 
lease  a  demise  was  made  of  a  dry  dock  described 
as  bounded  on  the  west  by  a  roadway  or  pas- 
sage running  between  the  dock  and  certain 
n<  wly-erected  warehouses,  together  with  free 
liberty  and  right  of  way  for  the  lessee,  his  work- 
men and  servants,  and  all  other  persons  and 
person,  by  his  authority  or  permission,  from  time 
to  time,  and  at  all  times  thereafter  during  the 
continuance  of  the  demise,  in,  by,  through,  and 
over  the  said  roadway,  lying  to  the  west  of  the 
demised  premises,  jointly  with  the  lessor  and  his 
tenants. — Between  the  dock  and  the  warehouses 
was  a  strip  of  land  of  twenty-three  feet  in  breadth. 
At  the  date  of  the  lease  that  part  of  the  strip, 
fourteen  feet  in  breadth,  which  lay  nearest  to  the 
warehouses,  was  paved,  and  there  was  at  the  ex- 
tremity of  the  pavement  a  strong  curb  three  inches 
high.  On  this  curb  a  strong  fence  was  erected  either 
before  or  soon  after  the  date  of  the  lease  : — Held, 
that  the  light  of  way  conferred  by  the  lease  ex- 
tended over  the  whole  strip,  and  not  merely  to  the 
portion  of  it  adjacent  to  the  dock ;  but  that  it  was 
conflm  d  to  foot-passengers. — A  bill  against  a 
person  who  has  agreed  to  grant  a  lease  to  the 
Pla  ntiff,  rnd  against  a  tenant  of  the  intended 
lessor,  claiming  under  a  lease  prior  to  the  agree- 
ment, praying  for  specific  performance  of  the 
agreement  by  the  lessor  for  a  lease,  and  for  an 
injunction  to  restrain  the  tenant  from  exercising 


CARRIAGEWAY  OR  FOOTWAY — continued. 
rights  over  the  land  agreed  to  be  leased,  contrary 
to  the  terms  of  the  agreement,  is  multifarious. — 
An  objection  for  multifariousness  ought  to  be 
taken  by  demurrer ;  it  is  too  late  to  raise  such  an 
objection  at  the  hearing.    Cousens  v.  Rose  366 

CASES — Aitchison  v.  Dixon  (Law  Rep.  10  Eq.  589) 
considered  -  617 
See  Domic il  of  Origin. 

 Attorney-General  v.  Countess  de  Wahlstatt 

(3  H.  &  C.  374)  considered  -  617 
See  Domicil  op  Origin. 

 Attorney- General  v.  Lucas  (2  Ph.  753)  followed 

See  Settlement  by  the  Court.  2.  [38 

 Bateman  v.  Gray  (Law  Rep.  6  Eq.  215)  con- 
sidered -  427 
See  Gift  to  Children  at  Twenty-one. 

 Butricke  v.  Broadhurst  (I  Ves.  171)  con- 
sidered -  -  -  617 
See  Election,  Doctrine  of. 

  Cox  v.  Bishop  (8  D.  M.  &  G.  515)  considered 

See  Mining  Lease.  [408 

 DittonY. Parker (1  Sw.  381,  n.)  considered  617 

See  Election,  Doctrine  of. 

 Donaldson  v.  M'Clure  (20  Court  of  Sess.  Cas. 

(2nd  Series)  307)  considered  -  617 
See  Domicil  op  Origin. 

 Haldane  v.  Eckford  (Law  Rep.  8  Eq.  631> 

considered  -  -  -  -  617 
See  Domicil  of  Origin. 

 Iredell  v.  Iredell  (25  Beav.  485)  considered 

[427 

See  Gift  to  Children  at  Twenty-one. 

 Macrae  v.  Ellerton  (6  W.  R.  851)  considered 

See  Foreclosure  Suit.    2.  [459 

 Moorhouse  v.  Lord  (10  H.  L.  Ca.  272)  con- 
sidered -  617 
See  Domicil  of  Origin. 

 Mounsey  v.  Barnham  (1  Hare,  52)  not  fol- 
lowed -  -  -  24 
See  Unfounded  Allegations  in  Bill. 

 Natal,  &c,  Company,  Re  (1  H.  &  M.  639) 

considered  -  -  -  -  188 
See  Winding-up  Petition.  3. 

 Roddam  v.  Morley  (1  De  G.  &  J.  1)  affirmed 

See  Limitations,  Statute  of.  1.  [41 

 Sea  and  River  Marine  Insurance  Company,, 

In  re  (Law  Rep.  2  Eq.  545)  considered 
See  Winding-up  Petition.    3.  [188 

 Spitalfields  School,  In  re  (Law  Rep.  10  Eq.. 

671)  not  followed  -  -  -  537 
See  Costs  under  Act  of  Parliament.  % 

 Taylor's  Estate,  In  re  (Law  Rep.  1  Eq.  495) 

followed  -  -  -  _  614 
See  Costs  in  Administration  Suit. 

  JJdny  v.  JJdny  (Law  Rep.  1  H.  L.,  Sc.  441) 

considered  -  -  -  -  617 
See  Domicil  of  Origin. 

 Walters  v.  Northern  Coal  Company  (5  D. 

M.  &  G.  629)  considered  -  -  408 
See  Mining  Lease. 

CHARGE— Debts  on  real  estate  -  -  175 
See  Exoneration  of  Personalty. 

CHARITY— Ambiguous  description  in  will.  183 
See  Cy-pr^s. 
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CHARITY — continued. 

 Bequest  to  —  Accumulations  of  surplus  of 

annuities     -        -        -        -  595 

See  Accumulations. 
 Contingent  gift  -  544 

See  Mortmain.  3. 
 Convent  of  nuns — Sisters  of  Charity  -  574 

See  Mortmain.  4. 
 Endowment  of  future  church  -        -  201 

See  Mortmain.  1. 
 Power  to  hold  land  to  specified  amount — 

Power  to  take  impure  personalty  444 

See  Mortmain.  2. 

CHARTERP  ARTY— Notice  of— Lien  for  freight 

See  General  Ship.  [378 

CHILDREN— Gift  to  wife  and  children  316,  432 
See  Gift  to  Wife  and  Children.  1,  2. 

 Illegitimate        -        -        -        -  16 

See  Illegitimate  Children. 

CHURCH— Bequest  for  building— Contingent  gift 
See  Mortmain.    3.  [544 

 Endowment  of  future  church  -        -  201 

See  Mortmain.  1. 

CHURCH  DISCIPLINE  ACT— Sequestration— Pro- 
ceeds of  living  -  494 
See  Sequestration. 

CIVIL  STATUS— Intention  to  change       -  617 

See  Domicil  of  Origin.  2. 
CLASS— Children  who  shall  attain  twenty-one  427 

See  Gift  to  Children  at  Twenty-one. 
 Gift  in  succession  or  to  a  class         -  400 

See  Gift  in  Succession  or  to  a  Class. 
CLERGY — Suspension  for  misconduct — Proceeds 

of  sequestration     -  494 
See  Sequestration. 
CODICIL— Eepetition  of  legacies     -        -  525 

See  Cumulative  Gifts. 
 Republication  by  —  Alteration  of  circum- 
stances       -  290  ; 

See  Conditional  Gift.  2. 
COLLIERY — Sale  of— Parties  to  conveyance    472  j 

See  Sale  by  Liquidator. 

COMPANY— Calls— Eeturn  of  268  , 

See  Abandonment  of  Shares. 
 Directors — Breach  of  trust  by  -    386  | 

See  Breach  of  Trust  by*  Directors. 
 Directors — Contract  with — Informal  letter 

See  Powers  of  Directors.  [246  I 
 Execution  against — Motion  to  stay  -  190 

See  Execution  Creditor.    1. " 
 Misrepresentation  in  prospectus       -  331 

See  Misrepresentation  in  Prospectus. 
•  Past  member  1 

See  Past  Member. 
 Eeconstruction  of       -        -    504,  509,  n. 

See  Eeconstruction  of  Company.    1,  2. 
 Shares — Abandonment  of — Allotment  to  di-  ' 

rectors  for  distribution     -        -    268  ' 

See  Abandonment  of  Shares. 
 Superfluous  lands — Pre-emption       -  9 

See  Superfluous  Lands. 
 Winding-up  Petition    -        -  26,59,188 

See  Winding-up  Petition.    1,  2,  3. 


COMPENSATION  UNDER  LANDS  CLAUSES  ACT 

— Public  Company  —  Notice  to  Treat  —  Interest 
created  after  Notice  to  Treat.']  An  interest  in 
property  created  by  an  agreement  entered  into  by 
the  owner  after  a  notice  to  treat  has  been  served 
on  him,  is  not  a  subject  for  compensation  under 
the  Lands  Clauses  Act,  1845. — Where,  therefore, 
the  owner  of  property,  after  a  notice  to  treat  had 
been  served  on  him,  entered  into  an  agreement 
with  a  person  who  had  for  several  years  occupied 
part  of  the  property  as  weekly  tenant  for  a  lease 
of  the  same  to  him  for  a  term  of  three  years  : — 
Held,  that  the  tenant  was  not  entitled  to  com- 
pensation in  respect  of  the  interest  created  by 
such  agreement.  In  re  Marylebone  (Stingo 
Lane)  Improvement  Act.    Ex  parte  Edwards 

[389 

COMPROMISE  —  Official  liquidator  with  share- 
holder 1 
See  Past  Member. 
COMPULSORY  PURCHASE— Costs  -  -  537 
See  Costs  under  Act  of  Parliament.  2. 
CONCURRENT  SUITS, —  Administration  —  Two 
Creditors'  Suits — Conduct  of  Cause.]  A  creditor 
took  out  a  summons  for  the  administration  of  a 
testator's  personal  estate  only,  which  was  in- 
sufficient. On  the  day  following  the  hearing  of 
the  summons,  another  creditor,  appearing  by  the 
solicitors  who  appeared  for  the  Defendants  to  the 
summons,  filed  a  bill  for  the  administration  of  the 
personal  estate,  which  bill  he  afterwards  amended 
by  making  the  heir-at-law  a  party,  and  praying 
for  administration  of  both  the  real  and  personal 
estate,  which  together  were  sufficient.  In  the 
suit  the  same  solicitors  appeared  for  all  parties. 
A  decree  having  been  obtained  in  the  suit,  the 
first  creditor  applied  for  leave  to  have  the  conduct 
of  the  cause  : — Held,  that  the  Plaintiff  in  the  suit 
could  not  retain  the  advantage  which  had  been 
unfairly  obtained  by  him,  and  that  the  Plaintiff 
in  the  summons  must  have  the  conduct  of  the 
cause.    Erodes  v.  Barret.    Ex  parte  Singleton 

[479 

CONDITION— Will— Alteration  of  circumstances 
See  Conditional  Gift.    2.  [290 

 Will — Payment  of  annuity     -         -  225 

See  Conditional  Gift.  1. 


Will — Residence — Violation  of  duty  - 
See  Conditional  Gift.  3. 


604 


CONDITIONAL  GIFT  —  Will  —  Devise — Trust  or 
Condition — Bill  by  Annuitant  against  specific 
Legatee — Parties — Demurrer  overruled.']  Testator 
devised  and  bequeathed  to  his  executors  and 
trustees  a  lease  of  a  house  and  premises  in  which 
his  trading  business  was  carried  on,  and  all  the 
stock-in-trade,  fixtures,  machinery,  utensils,  and 
effects  at  the  time  of  his  death  used  in  the  same 
business,  and  the  goodwill  of  the  same,  upon 
trust  to  permit  his  son  to  carry  on  the  business, 
and  use  and  occupy  the  house,  premises,  and 
effects  "upon  the  terms  and  conditions  follow- 
ing ;'  that  was  to  say — that  he,  the  son,  should, 
during  the  joint  life  of  the  testator's  daughter, 
and  widowhood  of  his  widow,  pay  to  each  of  them 
an  annuity  ;  and  after  various  other  provisions  he 
directed  that  from  and  after  the  decease  of  the 
wife  and  daughter  in  the  lifetime  of  the  son,  the 
trustees  should  execute  to  the  son  an  assignment 
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CONDITIONAL  GIFT — continued. 
of  the  house,  premises,  fixtures,  machinery,  and 
effects.  If  the  son  should  cease  to  carry  on  busi- 
ness, the  above  property  was  to  be  subject  to  the 
trusts  of  the  testator's  residuary  estate,  and  the 
son  was  to  be  excluded  from  all  benefit  under  the 
will.  Testator  then  declared  the  trusts  of  his 
residuary  personalty  in  favour  of  his  wife,  son, 
and  daughter  above  mentioned. — A  bill  having 
been  filed  by  the  sole  acting  executor  and  trustee 
against  the  son  and  daughter  for  administration, 
in  which  it  was  alleged  that  the  son  had  made 
default  in  payment  of  the  annuities,  and  an 
answer  having  been  filed  by  the  son  in  which  he 
stated  that  no  application  had  been  made  to  him 
by  the  daughter  for  payment  of  her  annuity,  and 
that  it  was  his  intention  to  pay  the  annuity  be- 
queathed to  the  testator's  wife,  the  daughter  filed 
the  present  bill,  praying  for  a  declaration  that  she 
was  entitled  to  the  annuity  bequeathed  to  her  by 
the  will,  for  an  account,  and  other  relief. — Upon 
demurrer  to  so  much  of  the  bill  as  prayed  for  the 
account  and  other  relief,  and  answer  as  to  the 
rest : — Held,  that  the  Defendant  had  incurred  a 
personal  liability  to  pay  the  annuity,  and  that  he 
had  by  his  answer  confessed  an  equity : — Held, 
further,  that,  under  the  circumstances,  the  exe- 
cutor was  not  a  necessary  party  to  the  suit. — 
Demurrer  for  want  of  equity  and  want  of  parties 
overruled.   Kees  v.  Engelback     -        -  225 

2.    Will — Alteration  of  Circumstances — 

Bepublication  by  Codicil.']  A.,  by  will  made  in 
1863,  gave  her  house  in  Z.,  "  held  under  the  Cor- 
poration of  X  for  the  life  of  T.  K.,  and  the  term 
of  twenty-one  years  after  his  death,"  and  the 
furniture  and  effects  in  the  house,  her  carriage 
and  horses,  pew  in  church,  and  a  sum  of  £8000,  to 
trustees  upon  trust  during  the  lives  of  her  nieces 
B.  and  C,  so  long  as  they  should  remain  single 
and  reside  in  her  said  house  in  Z.,  and  keep  the 
same  in  repair,  to  pay  to  them  the  rent  of  another 
house  and  the  income  of  the  £8000,  and  to  permit 
them  to  reside  in  the  said  house  during  the  re- 
mainder of  the  said  term  for  which  the  said  house 
was  held  of  the  Corporation  of  X.  If  either  of 
them  should  marry  or  die  before  the  expiration  of 
the  term,  or  should  cease  to  reside  in  the  house, 
£500  was  to  be  paid  to  the  one  who  married,  and 
the  rents  and  dividends  were  to  be  paid  to  the 
other  in  case  she  resided  in  the  house,  with  a  gift 
over  in  favour  of  another  niece  D.,  in  case  both 
B.  and  C.  should  die  or  cease  to  occupy  the  house 
before  the  expiration  of  the  said  term. — T.  K. 
died  in  1865,  whereupon  the  testatrix  surrendered 
the  estate,  and  obtained  from  the  corporation  a 
lease  of  the  house  at  Z.  for  a  term  of  seventy-five 
years  :  —  Held,  that,  notwithstanding  the  sur- 
render of  the  original  lease,  the  trusts  and  con- 
ditions declared  by  the  testatrix  were  valid  for  at 
least  the  period  of  twenty-one  years  from  the 
death  of  T.  E.   Wedgwood  v.  Denton     -  290 

3.   Void  Condition — Will  and  Codicil — 

Gift  of  Residue  for  Life — Besidence.]  Testatrix, 
by  her  will,  in  1867,  gave  the  residue  of  her  pro- 
perty to  her  niece,  the  wife  of  W.  W.  (who  was 
carrying  on  a  large  business  as  a  corn  miller  at 
S.)  for  life,  with  gifts  over ;  and  by  a  codicil,  in 
1869,  she  directed  that  all  interest  given  by  her 
will  to  her  niece  should  go  over,  should  she  not  j 


CONDITIONAL  GIFT — continued. 
cease  to  reside  in  8.  within  eighteen  months  of 
testatrix's  death : — Held,  upon  the  authority  of 
Mitchel  v.  Beynolds  (1  P.  Wms.  181),  that,  as  this 
was  a  condition  which  would  require  the  niece  to 
omit  the  doing  of  something  that  was  a  duty,  it 
was  void.  Wilkinson  v.  W ileinson  -  604 
CONDUCT  OF  CAUSE— Concurrent  creditors'  suits 
See  Concokrent  Suits.  [479 
CONFIRMATION  OF  SALES  ACT  —  Mortgage- 
Power  of  Sale — Sale  by  Mortgagee,  with  an  ex- 
ception of  Minerals — 25  &  26  Vict.  c.  108 — Service 
of  Petition  on  subsequent  Mortgagees."]  Mortgagees 
are  within  the  Confirmation  of  Sales  Act,  and  may 
have  liberty  to  sell  under  their  power  of  sale, 
with  a  reservation  of  the  mines  and  minerals  in. 
the  land  sold,  and  incidental  powers  of  working 
them. — It  is  not  necessary  for  mortgagees,  in  order 
to  exercise  the  power  of  selling  with  such  a  reser- 
vation, to  serve  the  Petition  on  any  subsequent 
incumbrancers.  In  re  Beaumont's  Mortgage 
Trusts  ------  86 

CONSIGNEE— Goods  with  forged  trade-mark— 
Corits  -  140 

See  Trade-mark. 

CONTRACT— Assignment  of  -  -  -  13 
See  Sub-contract. 

CONTRIBUTORY  —  Misrepresentation  in  pro- 
spectus -  -  -  -  331 
See  Misrepresentation  in  Prospectus. 

 Past  member  1 

See  Past  Member. 

CONVENT— Bequest  to  -  -  -  574 
See  Mortmain.  4. 

CORPUS  AND  INCOME— Costs  of  trustees  111 
See  Costs  of  Trustee. 

COSTS — Administration  suit — Plaintiff  deprived 
of  conduct  of  cause  -        -  614 

See  Costs  in  Administration  Suit. 

 Appeal  in  Bankruptcy — Successful  appellant 

See  Costs  of  Appeal.  [596 

 Between  solicitor  and  client  —  Fiduciary 

relation  -  -  -  -  433 
See  Costs  between  Solicitor  and 
Client. 

 Compulsory  purchase — Statutory  proceeding 

[537 

See  Costs  under  Act  of  Parliament.  2. 
 Costs  in  the  cause       -  262 

See  Costs  in  the  Cause. 
 Dissentient  shareholder — Reconstruction  of 

company      -  504 

See  Reconstruction  of  Company.  1. 
 Foreclosure  suit  -  459' 

See  Foreclosure  Suit.  2. 
 Infringement  of  trade-mark — Lien  on  good3 

See  Trade-mark.  [140 
 Lands  Clauses  Act      -        -        -  418. 

See  Costs  under  Lands  Clauses  Act. 
 Liquidator  in  winding-up      -        -  126 

See  Costs  of  Liquidation. 

 Payment  out  of  Court — Abandoned  railway 

[454 

See  Costs  under  Railways  Abandon- 
ment Act. 
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COSTS— continued. 

 Payment  out  of  Court— Special  Act  488,  537 

See  Costs  under  Act  of  Parliament. 
1,  2. 

 Proceedings  before  Attorney-General  262 

See  Costs  in  the  Cause. 
 Security  for  -        -        -  112 

See  Security  for  Costs. 
 Solicitor's  charge  on  fund  preserved  -  115 

See  Solicitor's  Lien. 
 Trustee — Petition  for  payment  of  dividends 

See  Costs  of  Trustee.  [Ill 
 Unfounded  allegations  in  bill  -  24 

See  Unfounded  Allegations  in  Bill. 
 Winding-up  petition  59 

See  Winding-up  Petition.  2. 
COSTS  BETWEEN  SOLICITOR  AND  CLIENT— 
— Practice^Fiduciary  relation  between  Parties — 
Fund  applicable  to  the  Payment  of  Costs.']  Where 
:  n  unsuccessful  party  to  a  suit  has  been  ordered  to 
I  ay  costs,  it  is  not  the  practice  of  the  Court  to 
direct  such  costs  to  be  taxed  as  between  solicitor 
and  client,  except  where  a  fiduciary  relation  exists 
between  the  parties,  or  where  there  is  something 
in  the  nature  of  scandal,  as  where  gross  charges 
of  fraud  have  been  made  and  not  sustained ;  but 
the  Court  may  direct  an  unsuccessful  party  to  pay 
the  costs  of  a  trustee  as  between  solicitor  and 
client,  whether  there  is  or  not  any  fund  out  of 
which  they  may  be  paid.  Turner  v.  Collins  438 
COSTS  IN  ADMINISTRATION  SUIT  —  Plaintiff 
deprived  of  Conduct  of  Cause.]  A  Plaintiff  de- 
prived of  the  conduct  of  an  administration  suit, 
who  attended  the  taking  of  the  accounts  in  Cham- 
bers : — Held,  not  entitled  to  his  costs. — In  re 
Taylor's  Estate  (Law  Eep.  1  Eq.  495)  followed. 
Armstrong  v.  Armstrong  -  614 
COSTS  IN  THE  CAUSE— Practice— Information- 
Proceedings  before  Attorney- General.]  1.  The 
costs  of  proceedings  before  the  Attorney-General, 
for  the  purpose  of  obtaining  his  fiat  for  the  filing 
of  an  information,  rendered  necessary  by  the  oppo- 
sition (unsuccessfully)  raised  by  the  Defendants, 
are  costs  of  the  cause  payable  by  Defendants 
under  a  decree  directing  payment  to  Plaintiffs  of 
their  costs  of  the  suit  and  of  the  information. — 
2.  Pending  their  appeal  from  a  decree  against 
them  in  a  suit  by  information  and  bill,  the  De- 
fendants, with  the  view  of  influencing  the  result 
of  the  appeal,  presented  a  memorial  praying  the 
Attorney-General  to  withdraw  his  fiat.  The 
Plaintiffs  presented  a  counter-memorial,  and  on 
hearing  both  parties,  the  Attorney-General  re- 
fused to  withdraw  his  fiat.  Defendants  subse- 
quently obtained  leave  to  withdraw  their  appeal 
oji  payment  to  Plaintiffs  of  such  costs  as  Plaintiffs 
would  have  been  entitled  to  receive  if  the  appeal 
had  been  dismissed  with  costs : — Held,  that  the 
costs  of  the  proceedings  before  the  Attorney- 
General,  pending  the  appeal,  were  costs  in  the 
cause  payable  by  the  Defendants.  Attorney- 
General  v.  Corporation  of  Halifax  -  262 
COSTS  OF  APPEAL — Bankruptcy.]  The  Court  of 
Bankruptcy  follows  the  rule  of  the  Court  of  Chan- 
cery as  laid  down  in  Denny  v.  Hancock  (Law  Eep. 
C  Ch.  138j ;  and  will  not,  as  a  matter  of  course, 
give  the  costs  of  an  appeal  to  a  successful  Ap- 
pellant.   Fx  parte  Mathews.    In  re  Cherry  596 


COSTS  OF  LIQUIDATION — Winding-up —Mort- 
gagees Suit — Liquidator  and  Beceiver — Costs  of 
preserving  and  realising  Assets  of  Company,  and 
of  general  Liquidation.]  A  company,  having 
erected  a  hotel  at  C,  and  another  at  G.,  resolved 
to  wind  up,  and  appointed  a  liquidator.  The 
voluntary  winding-up  was  ordered  to  be  continued 
under  supervision.  By  agreement  with  P.,  to 
whom  the  company  were  indebted  for  the  erection 
of  the  hotel  at  C,  debentures  to  the  amount  of 
£25,000  were  to  be  a  first  charge,  and  P.  had  an 
equitable  mortgage  subject  thereto.  He,  by  leave, 
filed  a  bill  to  enforce  his  claim,  and  asked  for  a 
sale  of  the  property  and  for  a  receiver,  and  one 
was  appointed ;  but,  on  appeal,  that  receiver  was 
removed,  and  the  liquidator  was  appointed  re- 
ceiver. In  May,  1870,  an  order  was,  on  the  appli- 
cation of  the  liquidator  and  receiver,  made  that 
he  should  be  at  liberty  to  carry  on  the  business  of 
the  hotels,  and  be  allowed  all  proper  expenses  in- 
curred in  reference  thereto.  In  July,  1870,  orders 
were  made  approving  of  a  contract  entered  into 
for  a  sale  of  the  hotel  at  C.  for  £40,000 ;  and  that, 
upon  its  completion,  the*  liquidator  should  pay  P. 
what  was  due  to  him,  or  deposit  a  sum  in  a  bank 
to  answer  his  claim. — In  September,  1870,  P., 
having  been  informed  that  only  £30,000  could  be 
obtained,  consented  to  a  sale  (which  was  after- 
wards sanctioned  by  the  Court)  at  that  sum,  and 
the  money  was  paid  to  the  liquidator. — On  sum- 
monses in  reference  to  this  fund  : — Held,  that  the 
liquidator's  costs,  charges,  and  expenses  of  the 
realisation  of  the  property  were  payable  out  of 
the  fund  in  priority  to  any  claim  of  P.  or  of  the 
debenture-holders;  that  the  liquidator's  costs  of 
preservation  of  the  property  were,  as  between  P. 
and  the  company,  payable  by  them,  but  that  the 
liquidator  was  entitled  to  be  indemnified  out  of 
the  fund  for  such  of  those  costs  as  might  not  be 
paid  out  of  the  company's  assets;  and  that  the 
claims  of  P.  and  of  the  debenture-holders  had 
priority  over  the  general  costs  of  liquidation.  In 
re  Oriental  Hotels  Company.  Perry  v.  Ori- 
ental Hotels  Company      -        -        -  128 

COSTS  OF  TRUSTEES  —  Practice  —  Petition  by 
Tenant  for  Life  for  Payment  of  Dividends.]  Costs 
of  trustee,  who  was  served  with  and  appeared 
upon  a  Petition  by  tenant  for  life  for  payment  of 
dividends,  ordered  to  be  paid  out  of  income.  In 
re  Mason's  Trusts.   Ex  parte  Smithett  -  111 

COSTS  UNDER  ACT  OF  PARLIAMENT — I  ocal  and 
Personal  Act  prior  to  Lands  Clauses  Act,  1845 — 
Court  of  Exchequer — Transfer  and  Payment  out 
of  Court  of  Chancery.]  Purchase-money  had 
been  paid  into  the  Court  of  Exchequer  by  a  com- 
pany incorporated  under  an  Act  prior  to  the  Lands 
Clauses  Act  which  provided  that  the  Court  should 
have  power  to  order  the  "  costs  of  all  purchases," 
together  with  "the  necessary  costs  of  obtaining 
such  order,"  to  be  paid  by  the  company. — The 
costs  of  a  Petition  praying  for  the  payment  of  the 
dividends  of  the  investments  of  the  purchase- 
money  to  a  tenant  for  life,  had  been  ordered  by 
the  Court  of  Exchequer  to  be  paid  by  the  com- 
pany : — Held,  that  the  Court  of  Chancery  had  no 
power  to  order  the  costs  of  a  Petition  for  transfer 
of  the  fund  and  payment  out  of  the  dividends  to 
a  person  beneficially  entitled,  to  be  paid  by  the 
company.    In  re  Williams'  Estate        -  488 
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COSTS  UNDER  ACT  CF  PARLIAMENT — eont. 

2.   Costs  not  specified — Settled  Bute  of  the 

Court']  In  proceedings  under  statutes  it  is  the 
settled  rule  of  the  Court  that  no  costs  can  be 
awarded,  except  such  as  are  authorized  by  the 
particular  Act.— A  proceeding  under  a  statute  is 
not  a  proceeding  in  equity. — In  re  Spitalfields' 
School  (Law  Rep.  10  Eq.  G71)  not  followed.  In  re 
Ohaeity  Schools  of  St.  Dcnstan's-in-the-West. 

[537 

COSTS  UNDER  LANDS  CLAUSES  ACT— Railway 
Company — Money  deposited  under  s.  85 — Arrange- 
ment with  Vendor — Costs  of  abortive  Proceedings — 
Headings  of  Parts  of  the  Act.]  Land  was  taken 
by  a  railway  company  under  the  Lands  Clauses 
Act.  The  company,  wishing  to  take  possession, 
paid  a  sum  of  money  into  the  bank  under  sect.  85 
of  the  Act,  and  proceedings  were  taken  to  sum- 
mon a  jury,  An  agreement  was  then  come  to, 
fixing  the  price  for  the  land,  and  the  company 
agreed  to  pay  all  such  costs,  charges,  and  expenses 
as  they  were  liable  to  pay  under  the  Lands 
Clauses  Act,  or  otherwise  : — Held,  that  they  were 
liable  to  pay  the  costs  of  the  vendors  in  the  pro- 
ceedings to  summon  a  jury.    Ex  parte  Moekis 

[418 

COSTS  UNDER  RAILWAYS  ABANDONMENT 
ACT,  1869  (32  &  33  Vict.  c.  114,  s.  5)— Winding- 
up—  Costs  of  Petition  for  Transfer  of  Deposit 
Moneys.]  A  railway  having  been  abandoned 
under  the  Railways  Abandonment  Act,  the  costs 
of  a  Petition  by  the  depositor  for  the  transfer  out 
to  him  of  the  bulk  of  the  deposit  moneys  were 
ordered  to  be  paid  out  of  the  general  assets  of 
the  company.  In  re  Laughaene  Railway  Com- 
pany   ------  454 

COVENANT — Further  assurance — Specialty  debt 
See  Specialty  Debt.    2.  [154 

 Rent  and  repairs — Arrears  after  death 

covenantor — Specialty  debt  -  89 

See  Specialty  Debt.  1. 
CREDITOR — Petition  by — Right  to  dismiss — Costs 
See  Winding-up  Petition.    2.  [59 

 Petition  by — Wishes  of  majority      -  26 

See  Winding-up  Petition.  1. 
CREDITOR'S  DEED— Opening  accounts— Juris- 
diction of  Chancery  -  64 
See  Bankeuptcy  Jueisdiction. 
CUMULATIVE  GIFTS  —  Will  —  Two  Codicils  — 
Repetition  of  Legacies.]  Where,  after  a  legacy  has 
been  given  by  one  instrument,  a  legacy  of  equal, 
greater,  or  less  amount  is  given  to  the  same 
legatee  by  another  instrument,  they  are  prima 
facie  cumulative. — Consideration  of  the  indica- 
tions of  intention  required  to  rebut  this  construc- 
tion.   Wilson  v.  O'Leaey    -        -        -  525 

CY-PRES— Charitable  Gift— Insufficient  Descrip- 
tion— Intention  to  benefit  a  particular  Object — 
Division  between  two  Societies — Evidence  of  sur- 
rounding Circumstances.]  Where  in  a  gift  to  a 
charity  the  object  of  the  gift  is  imperfectly  de- 
scribed and  uncertainty  as  to  it  in  consequence 
arises,  evidence  of  the  donor  having  been  interested 
in  or  a  subscriber  to  any  particular  society  is  ad- 
missible to  shew  what  was  in  her  mind  when 
making  the  gift. — A  testatrix  gave  a  legacy  to  "  the 
ti  easurer  for  the  time  being  of  the  fund  for  the 


CY-PRES  —continued. 

relief  of  the  widows  and  orphans  of  the  clergy  in  the 
diocese  of  Worcester."  At  the  date  of  the  will 
there  was  no  society  so  named,  but  there  was  a 
society  which  had  formerly  fulfilled  that  office  for 
the  diocese,  but  had  lately  been  restricted,  both 
in  name  and  in  its  operations,  to  the  archdeaconry 
of  Worcester.  The  testatrix  and  her  family  had 
subscribed  to  this  society  in  both  its  conditions. 
There  was  also  a  similar  society,  with  whicli  the 
testatrix  had  not  been  connected,  in  the  arch- 
deaconry of  Coventry,  which  formed  the  rest  of 
the  diocese : — Held,  that  the  testatrix  must  be 
presumed  to  have  given  the  legacy  to  the  Worces- 
ter society  in  the  belief  that  it  extended  to  the 
whole  diocese,  and  it  must  be  considered  as  a  gift 
to  an  object,  not  to  a  society,  and  the  legacy  must 
be  divided  between  the  societies.  In  re  Kelveet  s 
Trusts  ------  183 

DEATH — Gift  on,  coupled  with  words  of  contin- 
gency -  302 
See  Death  coupled  with  a  Contingency. 

 Plaintiff  in  suit — Revivor      -        -  198 

See  Revivor  and  Supplement. 
DEATH  COUPLED  WITH  A  CONTINGENCY— 
Will — Construction — Tenant  for  Life — Residuary 
Bequest — Period  of  Distribution — Survivorship — 
Death,  leaving  Issue — When  contingency  to  be  de- 
termined.] Testator  gave  a  sum  of  stock  to  trus- 
tees, upon  trust  to  pay  the  dividends  to  his  wife 
during  her  life  or  widowhood;  but  should  she 
marry  again,  he  directed  that  the  dividends  should 
"  cease,''  and  fall  ^into  his  residue.  Afterwards, 
"  as  to  the  rest,  residue,  and  remainder  "  of  his 
estate  and  effects,  he  gave  and  disposed  thereof 
to  his  four  sons,  naming  them,  "  with  benefit  of 
survivorship,  unless  they  shall  die  leaving  issue  ; 
and  then  my  meaning  is,  that  the  said  property 
shall  go  to  his  or  their  issue,  and  to  be  paid  to 
them  at  their  respectively  attaining  the  age  of 
twenty-one  years  "  : — Held,  that  the  disposition 
of  the  sum  of  stock,  after  the  death  of  the  tenant 
for  life,  was  reversionary,  and  not  like  that  of  the 
rest  of  the  residue,  immediate ;  and  that  the  pro- 
viso, "with  benefit  of  survivorship,"  followed  by 
the  condition  "unless  they  shall  die  leaving 
issue,"  must  be  referred  as  to  the  same  sum  of 
stock  to  survivorship  and  death  leaving  issue  in 
the  lifetime  of  the  tenant  for  life,  and  not  gene- 
rally ;  and  hence  that  the  sons  who  survived  the 
tenant  for  life  took  absolute  interests,  though 
they  had  issue  living.  In  re  Hill's  Teusts  302 
DECREE — Foreclosure  suit — Priority  of  incum- 
brance -  -  -  -  395 
See  Foeeclosuee  Suit.  1. 

 Service  of         -        -  -  152 

See  Seevice  of  Deceee. 
DEPOSIT  OF  DEEDS— Building  society     -  516 

See  Building  Society. 
DIRECTORS — Breach  of  trust  by —Recovery  of  fund 
See  Beeach  of  Teust  by  Dieectoes.  [386 

 Powers  of — Informal  letter     -        -  246 

See  Powees  of  Dieectoes. 
DISCLAIMER— Trusts  of  will— Legal  estate  309 
See  Administration  with  Will  annexed 
DISCRETION— Judge— Winding-up  Petition  26 
See  Winding-up  Petition.  1. 
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DISMISSAL  FOE  WANT  OF  PEOSECUTION— 

Practice — Amendment — Motion  to  restore.]  After 
the  expiration  of  the  fourteen  days  within  which 
to  file  replication,  limited  by  the  usual  order  to 
speed,  Plaintiff  moved  to  restore  the  bill,  on  the 
ground  that  he,  by  a  mere  slip,  had  not  asked 
that  the  order  to  speed  should  include  the  alter- 
native of  amending  his  bill  (in  which  case,  by  the 
intervention  of  a  vacation,  the  time  would  not 
have  been  run  out).  The  application  was  refused. 

BuRKINSHAW  V.  WlLSON  -  103 

DISTEESS—  Colliery— Royalty  secured  by  472 

See  Sale  by  Liquidator. 
DOMICIL — Foreign— Legacy  duty  -        -  464 

See  Legacy  Duty. 
 Original — Intention  to  change  civil  status  617 

See  Domicil  of  Origin.  2. 
 Original — Refusal    to  take  out  letters  of 

naturalisation        -  298 

See  Domicil  of  Origin.  1. 
DOMICIL  OF  OEIGIN— A  French  subject,  by  esta- 
blishing himself  in  business  in  tins  countiy,  marry- 
ing, and  continuing  to  reside  here  for  more  than 
thirty  years,  making  only  occasional  visits  to 
France : — Meld,  to  have  lost  his  domicil  of  origin, 
and  acquired  an  English  domicil,  notwithstand- 
ing his  refusal  to  take  out  letters  of  naturalisation 
in  this  country,  on  the  ground  that  he  might 
return  to  France,  and  would  not  give  up  his  status 
as  a  French  citizen.    Brunel  v.  Brunel  -  298 

2.  Intention  to  change  Civil  Status.']  Robert, 

son  of  a  domiciled  Scotchman,  who,  in  1792,  at  the 
age  of  eighteen,  entered  the  Home  Office  (London), 
where  he  remained  till  1802,  when  he  resigned  his 
office,  having  married  an  English  lady  of  fortune, 
and  after  residing  for  some  time  in  several  hired 
houses  in  England,  finally  settled  and  died  in  his 
family  mansion  house  in  Scotland,  which,  with  part  | 
of  the  family  estate,  he  had  purchased  with  his 
wife's  money  from  his  father's  trustees: — Held, 
that  he  had  not  lost  his  domicil  of  origin.  The 
testator,  son  of  Robert,  was  born  in  1803,  during  a 
visit  his  parents  made  to  London,  and  from  the 
age  of  thirteen  resided  with  his  parents  in  Scot- 
land, paying  occasional  visits  to  England,  till  his 
mother's  death  in  1857,  after  which  he  let  for 
short  terms  his  family  estate,  and  making  occa- 
sional visits  to  Scotland,  resided  chiefly  in  hired 
houses  in  England,  where  he  cohabited  with  an 
Englishwoman,  whom,  after  the  birth  of  his  first 
child,  he  married,  and  for  whom,  by  an  English 
will,  he  made  a  provision,  including  a  residence 
in  England  to  be  used  after  his  decease;  and 
having  in  the  Scotch  form  disponed  of  his  Scotch 
real  estate  to  his  nephew,  died  in  England,  where 
he  was  buried  in  a  grave  he  had  purchased  for 
the  interment  of  his  step-brother : — Held,  that 
his  domicil  was  Scotch. — The  intention  required 
to  effect  a  change  of  domicil  (as  distinguished 
from  the  acts  embodying  it)  is  an  intention  to 
settle  in  a  new  country  as  a  permanent  home, 
and  this  is  sufficient  without  any  intention  to 
change  civil  status,  and,  semble,  even  though  an 
intention  to  retain  the  old  civil  status  be  proved. — 
Donaldson  v.  M  Clare  (20  Court  of  Sess.  Cas.  (2nd 
Series),  307);  Moorhouse  v.  Lord  (10  H.  L.  C. 
272);  Attorney- General  v.  Countess  de  Wahlstatt 
(3  H.  &  C.  374) ;  Udny  v.  Udny  (Law  Rep.  1  H.  L., 
Sc.  441);  Haldane  v.  Eclcford  (Law  Rep.  8  Eq. 


DOMICIL  OF  OEIGIN — continued. 
631)  ;  Aitchison  v.  Dixon  (Law  Rep.  10  Eq.  589) 
discussed.  Douglas  v.  Douglas.  Douglas  v. 
Webster  -  617 
ELECTION,  DOCTEINE  OF— Pleading— Suit  to 
ascertain  Value  with  a  view  to  Elect.]  Considera- 
tion of  the  circumstances  under  which  a  person, 
who  is  put  to  election,  may  file  a  bill  to  have  the 
value  of  the  property,  subject  to  the  election,  ascer- 
tained. Discussion  of  Butricke  v.  Broadhurd 
(1  Ves.  171)  and  of  Mr.  Swanston's  note  in  Dillon 
v.  Parker  (1  Sw.  381,  n.).  Douglas  v.  Douglas. 
Douglas  v.  Webster  -  617 
EQUITY  OF  EEDEMPTION— Wife's  rent-charge 
— Reconveyance  to  husband  -  553 
See  Mortgage  by  Husband  and  Wife. 
EQUITY  TO  A  SETTLEMENT  —  Husband  and 
Wife — Income  of  Chattels  real — Particular  As- 
signee of  Husband.]  A  wife  has  no  equity  to  a 
settlement  out  of  arrears  of  past  income  of  real  or 
leasehold  property  which  the  husband  has  assigned 
to  a  particular  assignee. — A  husband  and  wife 
signed  a  memorandum  charging  leasehold  pro- 
perty of  the  wife  with  the  repayment  of  a  debt  of 
the  husband.  The  income  was  paid  to  the  as- 
signee under  the  memorandum  till  the  bankruptcy 
of  the  husband,  after  which  it  was  retained  and 
accumulated,  and  the  accumulations  were  paid 
into  Court : — Held,  that  the  fund  in  Court,  having 
arisen  from  arrears  of  income  which  the  husband 
or  his  assignee  was  entitled  to  receive  as  it  arose, 
was  not,  as  against  a  particular  assignee  of  the 
husband,  liable  to  any  equity  to  a  settlement  on 
the  part  of  the  wife.  In  re  Carr's  Trusts  609 
EVIDENCE— Parol— Mortgage  of  wife's  property 

[553 

See  Mortgage  by  Husband  and  Wife. 
 Parol,  to  explain  will — Ambiguous  descrip- 
tion of  charity        -  183 
See  Cy-Pres. 
 Solvency — Burden  of  proof— Voluntary  set- 
tlement      -  158 
See  Fraudulent  Conveyance. 
EXAMINATION  OF  MAEEIED  WOMAN— Dis- 
pensed with  -        -        -  199 
See  Settled  Estates  Act.  2. 
EXECUTOE — Account  with  bankers         -  98 
See  Bankers'  Account. 

 Beneficial  interest  in  residue  -        -  444 

See  Mortmain.  2. 

 Right  of  retainer         -  570 

See  Retainer  by  Executor. 
EXECUTION  CEEDITOE—  Company— Proceedings 
after  commencement  of  Winding-up — Execution 
" put  in  force" — Writ  in  Sheriff's  hands,  but  Pos- 
session not  taken  before  Winding-up— 25  &  26  Vict, 
c.  89,  ss.  87,  163.]  A  creditor,  having  obtained 
judgment  in  an  action  against  a  company,  placed 
the  writ  of  execution  in  the  hands  of  the  sheriff 
three  hours  before  a  petition  was  presented  for 
winding  up  the  company,  but  possession  of  the 
property  was  not  taken  by  the  sheriff  until  three 
hours  after  the  presentation  of  the  petition : — 
Held,  that  execution  was  not  "  put  in  force " 
within  the  meaning  of  the  163rd  section  of  the 
Companies  Act,  1862,  until  possession  was  actually 
taken ;  and  that  as  it  appeared  that  the  debt  of 
the  creditor  was  already  secured  by  a  guarantee* 
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EXECUTION  CEED ITOR — continued. 
of  the  directors,  and  the  object  of  the  winding-up 
was  to  secure  a  bond  fide  distribution  equally 
among  all  the  creditors,  there  were  no  grounds 
for  the  exercise  of  the  discretion  given  to  the 
Court  by  the  87th  section  of  the  Act,  and  a 
motion  to  stay  the  proceedings  under  the  writ  of 
execution  was  acceded  to.  In  re  London  and 
Devon  Biscuit  Company  —  190 

2.  Bankruptcy  Act,  1869,  ss.  13,  65,  72, 

126 — Jurisdiction — Composition  with  Creditors — 
Injunction.']  On  the  9th  of  November,  1870, 
judgment  was  obtained  in  an  action  against  E., 
and  on  the  15  th  of  November  execution  was 
levied  by  the  sheriff  under  a  writ  of  fi.  fa.  On 
the  17th  of  November  a  petition  for  liquidation 
by  arrangement  with  his  creditors,  under  sect. 
125  of  the  Bankruptcy  Act,  1869,  was  presented 
by  E.,  and  on  the  19th  an  injunction  restraining 
further  proceedings  in  the  execution  was  granted. 
On  the  20th  of  January,  1871,  the  creditors  held 
a  statutory  meeting,  and  passed  a  resolution, 
which  was  afterwards  duly  confirmed  and  regis- 
tered, to  accept  a  composition.  After  this  E. 
brought  an  action  for  trespass  against  the  sheriff 
for  retaining  possession  of  the  goods  seized,  and 
at  the  same  time  the  execution  creditor  ruled  the 
sheriff  to  return  the  writ  of  fi.  fa.  which  had  been 
directed  to  him.  Under  these  circumstances,  the 
sheriff  applied  to  the  Court  to  restrain  the  pro- 
ceedings against  him,  and  for  protection  and 
directions : — Held,  that  the  Court  of  Bankruptcy 
had  jurisdiction;  that  the  execution  was  good 
against  the  estate  of  E.,  notwithstanding  the  re- 
solution for  composition  ;  and  order  made  restrain- 
ing the  action  which  had  been  brought  by  E.  Ex 
parte  Sheriff  of  Middlesex.  In  re  England  207 

EXECUTORY  SETTLEMENT — Joint  Tenancy- 
Effect  of  surrounding  Circumstances.']  B.,  in  1842, 
transferred  to  three  persons  a  debenture,  without 
any  declaration  of  trust  other  than  an  expression 
in  a  letter  written  by  him  to  his  solicitor  shortly 
before  the  transfer,  in  which  the  three  persons 
were  named  as  trustees,  and  the  trusts  of  a  pro- 
posed settlement  of  the  debenture  were  stated  to 
be  "  for  my  niece  Mrs.  C.  M.  and  her  children  "  : 
— Held,  that  a  valid  trust  was  declared  by  the 
letter  in  favour  of  C.  M.  for  life,  and  afterwards 
of  her  children  as  joint  tenants. — The  transferees 
of  the  debenture  were  already  trustees  of  a  will, 
which  contained  limitations  for  the  benefit  not 
only  of  Mrs.  C.  M.  and  her  children,  but  of  the 
issue  of  deceased  children,  and  from  contem- 
poraneous entries  in  a  solicitor's  book  it  appeared 
that,  after  the  date  of  the  letter,  B.  said  he  had 
made  up  his  mind  to  transfer  to  the  same  three 
persons,  "without  stating  any  trust  or  condition;'' 
also  that  B.  was  advised  to  take  a  letter  from 
them  that  they  held  the  debenture  upon  the  same 
trusts  as  the  will ;  but  no  trace  of  any  such  letter 
appeared. — The  trustees  paid  the  income  to  Mrs. 
C.  M.  during  her  life,  and  upon  her  death  trans- 
ferred the  fund  into  Court.  There  were  issue  of 
deceased  children  of  C.  M.: — Held,  that  a  trust 
for  the  issue  of  the  deceased  children  had  not  been 
sufficiently  declared.  In  re  Bellasis'  Trust  218 

2.   Will — Shifting  Clause  upon  Accession 

to  Dignity — Vesting  of  Portions  not  to  be  post-  j 


EXECUTORY  SETTLEMENT — continued, 
poned  until  Death  of  Person  exercising  the  Power 
— Jointures  not  to  fail.]  Testatrix,  by  will 
dated  in  1860,  devised  freeholds  to  the  use  of 
trustees  and  their  heirs,  upon  trust  for  E.  for  life, 
remainder  to  the  use  of  C,  the  first  son  of  E.,  for 
life,  without  impeachment  of  waste,  remainder  to 
the  use  of  his  first  and  other  sons  successively  in 
tail  male  ;  with  remainders  in  like  form  to  the 
use  of  the  third  (passing  over  the  second;,  fourth, 
and  other  younger  sons  of  E.  for  life,  and  their 
respective  first  and  other  sons  in  tail  male,  with 
divers  remainders  over.  The  settlement  contained 
powers  to  the  sons  of  E.  thereinbefore  named  of 
jointuring  and  of  charging  portions.— By  letters 
patent,  dated  in  April,  1 864,  the  barony  of  B.  was 
conferred  upon  E.  for  life ;  and  after  her  death, 
upon  B.,  the  second  son  of  E.,  and  the  heirs  male 
of  his  body ;  and  in  default  of  such  issue,  to  the 
third,  fourth,  and  fifth  sons  of  E.,  and  the  heirs 
male  of  their  bodies  respectively.  The  letters 
patent  contained  a  proviso,  that  if  any  person 
taking  thereunder  should  succeed  to  the  earldom 
of  D.,  and  there  should  then  or  thereafter  be  a 
younger  son,  or  heir  male  of  a  younger  son,  then 
the  succession  to  the  barony  should  devolve  upon 
the  son  of  E.,  or  the  heir  who  would  be  next  en- 
titled to  the  barony. — Testatrix,  by  a  codicil, 
dated  in  May,  1864,  revoked  the  devise  contained 
in  her  will,  and  in  lieu  thereof  devised  the  free- 
holds to  trustees,  upon  trust,  as  soon  as  con- 
veniently might  be  after  her  decease,  to  "  convey, 
settle,  and  assure"  the  same  "in  a  course  of 
entail,  to  correspond  as  nearly  as  may  be  with 
the  limitations  "  of  the  barony,  "  and  the  pro- 
visoes affecting  the  same  contained  in  the  letters 
patent,"  .  .  .  and  with  all  such  "  powers,  pro- 
visoes, declarations,  and  agreements "  as  the 
trustees  should  consider  proper,  or  as  their  coun- 
sel should  advise. — E.  died  ;  anil  the  House  of 
Lords  having  declared  (Law  Rep.  4  H.  L.  543, 
579)  that  the  estates  devised  by  the  codicil  ought 
to  be  limited  in  strict  settlement  to  R.  and  the 
younger  sons  of  E.  for  their  respective  lives, 
without  impeachment  of  waste,  with  remainder 
to  their  first  and  other  sons  in  tail  male;  that 
such  settlement  ought  to  contain  powers  of  join- 
turing and  charging  portions  for  younger  children 
to  the  limits  contained  in  the  will ;  and  that  in 
the  settlement  there  ought  to  be  inserted  a  shift- 
ing clause  in  the  words  of  the  letters  patent: — 
Held,  that  the  settlement  ought  not  to  contain  a 
clause  postponing  the  vesting  of  portions  until 
the  death  of  the  persons  creating  them : — Held, 
also,  that  the  settlement  ought  not  to  contain  a 
proviso  avoiding  jointures  and  portions  in  the 
event  of  the  estates  shifting  on  the  accession  of 
the  earldom.  Viscount  Holmesdale  v.  West  280 

3.    Will — Construction — Executory  Trust.] 

Testator,  by  his  will,  directed  his  property  to  be 
divided  into  nine  shares,  and  gave  one  and  a 
half  share  to  each  of  his  two  daughters,  "to  be 
settled  on  themselves  at  their  marriage."  At  his 
death  the  two  daughters  were  infants. — The  two 
daughters  having  attained  twenty-one,  and  being 
unmarried : — Held,  that  they  were  entitled  to 
their  shares  absolutely,  and  that  there  was  no 
trust  for  a  settlement  which  the  Court  could 
execute.    Magrath  v.  Morehead  -        -  491 
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EXONERATION  OF  PERSONALTY — Specific  Be- 
quest of  Personalty — Devise  of  Real  Estate  to  pay 
Debts  — Contribution  for  Debts.']  A  testator  be- 
queathed all  his  household  goods  and  furniture, 
farming  stock,  money,  goods,  chattels,  and  effects, 
and  all  other  his  personal  estate,  to  his  wife 
absolutely;  he  then  devised  a  freehold  estate, 
called  the  Bye  Crofts,  for  sale  and  payment  of 
debts,  and  the  surplus  to  his  wife ;  and  he  devised 
another  freehold  estate  to  his  wife  absolutely  ; 
and  other  estates  to  his  wife  for  life,  with  re- 
mainders over.  The  Bye  Crofts  estate  was  in- 
sufficient for  payment  of  debts  : — Held,  that  the 
bequest  of  personalty  to  the  wife  was  specific,  and 
that  such  bequest  and  the  specifically  devised 
real  estates  must  contribute  rateably  to  the  pay- 
ment of  the  suplus  debts  for  which  the  Bye  Crofts 
estate  was  insufficient.    Powell  v.  Biley  175 

FLUCTUATING  DEBT— Security  for         -  540 

See  Apportionment  of  Mortgage. 
FORECLOSURE  SUIT— Mortgage— Priorities  of 
Incumbrances — Form  of  Decree — Interest  of  Mort- 
gagor vested  in  the  Crown.']  In  a  foreclosure  suit, 
when  questions  as  to  priorities  not  affecting  the 
Plaintiff  are  raised  between  co-Defendants,  the 
Court  will  fix  a  day  certain  for  all  to  redeem  or 
be  foreclosed,  without  prejudice  to  the  rights  of 
the  several  Defendants  inter  se. — In  such  a  suit, 
where  part  of  the  mortgagor's  interest  is  vested  in 
the  Crown,  the  Court  will  not  decree  foreclosure 
in  respect  thereof,  but  will  give  the  Plaintiff 
liberty  to  apply  in  Chambers  for  a  sale. — Form  of 
decree.  Bartlett  v.  Kees  -  395 
2.   Sale  by  Plaintiff  confirmed  with  De- 
fendant's Consent — Costs  of  Plaintiff  in  priority  to 
Defendant]  Legal  mortgagees  having  filed  a  bill 
for  foreclosure  only,  amended  their  bill  by  stating 
that  they  had,  with  the  Defendant's  consent,  con- 
tracted to  sell  the  property,  and  prayed  that  the 
purchase  mi^ht  be  carried  out  under  the  sanction 
of  the  Court.  By  a  consent  decree,  the  Court  j 
ordered  the  sale  to  be  carried  out.  The  purchase- 
money  being  sufficient  only  to  pay  the  principal 
and  interest  with  a  small  balance  over: — Held, 
that  the  Plaintiffs  were  entitled  to  their  costs  of 
suit  so  far  as  the  fund  would  go,  before  the  De- 
fendants were  paid  any  costs. — Observations  oh 
Macrae  v.  Ellerton  (6  W.  E.  851;  4  Jur.  (N.S.) 
967.)   Cook  v.  Hart  -        -        -  459 

FORFEITURE— Marriage  with  infant— 4  Geo.  4, 
c.  76,  s.  23   -        -        -  32, 38 

See  Settlement  by  the  Court.    1,  2. 
FRAUD— Sale  at  undervalue         -        -  320 
See  Sale  at  Undervalue. 

 Solicitor — Liability  of  trustee  -  373 

See  Investment  op  Trustees. 
FRAUDULENT  CONVEYANCE — Voluntary  Settle- 
ment— Settlor  engaged  in  Speculative  Transactions 
— Burden  of  proving  Solvency — Debt  incurred  after  \ 
Settlement  —  Damages  recovered  in  Action.]    A  j 
settlor,  at  the  time  of  making  a  voluntary  settle-  j 
ment,  made  a  statement  of  his  assets  and  liabi-  I 
lities,  shewing  a  balance  in  his  favour.    He  was  j 
incurring  heavy  liabdities  as  managing  director  j 
of  a  company,  and  from  transactions  on  the  Stock  \ 
Exchange.    Nine  months  after  the  date  of  the  ' 
settlement  he  called  a  meeting  of  his  creditors, 
and  laid  before  them  a  statement  shewing  himself 


FRAUDULENT  CONVEYANCE— continued. 
to  be  insolvent,  and  subsequently  he  became 
bankrupt : — Held,  that  the  burden  was  upon  him 
to  shew  solvency  at  the  date  of  the  settlement. — 
Semble,  that  damages  recovered  in  an  action  com- 
menced after  the  settlement  for  inducing  the 
Plaintiff  to  become  a  member  of  a  company  by 
false  and  fraudulent  misrepresentations  made 
previously  to  the  settlement  must  be  taken  into 
consideration  in  estimating  the  settlor's  solvency 
at  the  date  of  the  settlement.  Crossley  v. 
El  worthy      -        -        -        -  -158 

FRAUDULENT  PREFERENCE — Bankruptcy  Act, 
1869,  s.  92 — Payee  receiving  in  good  faith.]  Pay- 
ment a  few  days  before  stopping  payment,  and 
less  than  three  months  before  bankruptcy,  by  an 
agent  to  his  principal  of  a  sum  of  money  payable 
in  the  ordinary  course  of  business,  without  any 
intention  to  prefer  such  creditor  being  proved : — 
Held,  not  a  fraudulent  preference  within  the 
meaning  of  the  92nd  section  of  the  Bankruptcy 
Act,  ]869. — A  creditor  receiving  payment  of  a 
sum  due  to  him  without  any  knowledge  of  the 
insolvent  condition  of  the  debtor's  affairs,  is 
within  the  exception  contained  in  the  last  part 
of  the  same  section.  Ex  parte  Blackburn.  In 
re  Cheesebrough  -  358 
FUTURE  HUSBAND — Will —  Trust — Gift  to  un- 
married Daughters  for  Life — Gift  to  Daughter's 
Husband,  whether  limited  to  present  Husband — 
Title — Specific  Performance.]  Testator  gave  his 
estates,  and  the  rents  thereof,  upon  trust  for  his 
two  daughters  A.  and  L.,  to  receive  the  same 
equally  as  tenants  in  common  for  their  lives,  in- 
dependent of  the  control  of  any  husband  or  hus- 
bands with  whom  they  might  intermarry ;  and 
after  the  decease  of  his  daughters,  he  directed 
that  the  trustees  should  stand  seised  of  the 
estates,  and  convey  the  whole  thereof  unto  the 
respective  husbands  of  his  daughters,  provided 
that  if  either  daughter  should  die  unmarried  the 
share  of  such  daughter  should  accrue  and  belong 
to  the  survivor  for  life,  and  on  her  decease  the 
whole  should  devolve  to  and  be  conveyed  to  her 
husband.  A.  died  leaving  a  husband  surviving. 
L.  married  P.,  who  by  will  gave  to  his  wife  all 
the  estate  to  which  he  was  entitled  under  the  will 
of  her  father  absolutely.  P.  died  leaving  his  wife 
surviving.  The  Defendant  at  an  auction  pur- 
chased three  lots  of  the  estates,  but  refused  to 
complete  on  the  ground  that  P.  was  not  entitled 
to  an  absolute  interest  in  remainder  on  the  death 
of  L.  On  demurrer  to  a  bill  for  specific  per- 
formance :  —  Held,  that,  if  L.  should  leave  a  hus- 
band surviving,  his  claim  to  the  estate  would  be 
a  good  one,  and  that  the  title  of  L.  was  not  such 
as  could  be  forced  on  a  purchaser.  —  Demurrer 
allowed.    Eadford  v.  Willis        -        -  105 

GENERAL  SHIP — Ship — Charterparty — Lien  for 
Dead  Freight — Advertisement  of  Vessel  as — Notice.] 
Where  a  vessel  about  to  sail  is  advertised  as  a 
general  ship,  an  intending  shipper  is  not  bound 
to  inquire  as  to  the  existence  of  any  charterparty. 
A  person  who,  without  notice  of  any  charterparty, 
has  placed  goods  on  board  a  vessel  which  has  been 
advertised  as  a  general  ship,  is  entitled  to  have 
his  goods  returned  to  him  if  the  captain  refuses 
to  sign  bills  of  lading  except  subject  to  a  charter- 
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GENERAL  SHIP — continued. 
party  containing  objectionable  provisions.    A  Nor- 
wegian vessel  was  advertised  as  a  general  ship  by 
Messrs.  C.  &  Co.,  nn  Englisb  firm,  described  in 
the  advertisement  as  brokers.     The  Plaintiffs 
entered  into  an  agreement  with  Messrs.  C.  &  Co. 
for  the  carriage  of  certain  goods  at  a  stipulated 
rate  of  freight,  and  placed  the  goods  on  board 
before  they  had  notice  of  any  charterparty  affect- 
ing the  ship.    It  afterwards  proved  that  Messrs. 
C.  &  Co.  were  charterers  of  the  vessel  under  a 
charterparty,  which  provided  that  the  owner 
.  should  have  a  lien  for  freight,  dead  freight,  and 
demurrage.    The  captain  refused  to  sign  bills  of 
lading,  except  subject  to  the  charterparty,  or  to 
return  the  goods  to  the  Plaintiffs ; — Held,  that 
the  owners  of  the  ship  were  not  entitled  to  retain 
the  goods  in  satisfaction  of  their  claims  under  the 
charterparty,  and  that  the  Plaintiffs  were  entitled 
?to  have  the  goods  delivered  to  them  free  from  any 
claim  by  the  owners.    Peek  v.  Larsen     -  378 
GIFT  IN  SUCCESSION  OR  TO  A  CLASS —  Will — 
Gift  to  "every  Son  during  his  Life  " — Tenants  in 
Common — Cross  Remainders.']    Testator  directed 
his  trustees  to  purchase  lands  in  the  counties  of 
N.  and  D.,  to  be  settled,  on  the  deatli  of  the  eldest 
son  of     S.  without  issue  (which  happened),  to 
the  use  of  every  son  of     S.  then  living  or  who 
should  be  born  in  testator's  lifetime,  and  the 
assigns  of  such  son  during  his  life,  with  remainder 
to  trustees  to  preserve  contingent  remainders  ; 
but  to  permit  such  son  and  his  assigns  to  receive 
the  rents  during  his  life,  and  after  his  decease  to 
the  use  of  such  son's  first  and  every  other  son  suc- 
cessively in  tail  male,  and  on  failure  of  such  issue, 
to  the  use  of  the  testator's  right  heirs: — Held, 
that  the  younger  sons  of  J.  S.  took  as  tenants  in 
common  for  life,  with  remainder  as  to  each  son's 
share  to  his  first  and  other  sons  in  tail  male,  with 
cross  remainders  over.    Surtees  v.  Surtees  400 
GIFT  TO  CHILDREN  AT  TWENTY-ONE — Class 
■  ascertained  upon  eldest  attaining  Twenty-one.]  A 
testatrix  gave  the  residue  of  her  personal  estate 
to  trustees,  to  divide  the  same  equally  among 
such  of  her  grandchildren  as  should  attain  the 
age  of  twenty -one,  with  power  to  apply  the  interest 
of  the  presumptive  shares  of  such  grandchildren 
towards  their  maintenance  and  education  : — Held, 
that  those  grandchildren  only  were  entitled  to  a 
share  of  the  property  who  were  alive  when  the 
eldest  attained  twenty-one,  and  that  afterborn 
children  were  excluded. — Bateman  v.  Gray  (Law 
Eep.  6  Eq.  215),  and  Iredell  v.  Iredell  (25  Beav. 
485),  observed  upon.    Gimblett  v.  Purton  427 
GIFT  TO  WIFE  AND  CHILDREN  —  Will  — Con- 
struction— Life  Estate  implied  in  the  Mother,  with 
Remainder  to  Children^    A  testator  gave  £1400 
to  trustees  in  trust  to  pay  the  income  to  M.  for 
life,  and  the  capital  to  her  children  (excluding 
her  two  eldest  sons)  who  should  survive  her  and 
attain  twenty-one.    She  also  gave  £1500  to  each 
of  her  two  eldest  sons,  and  the  residue  to  M.  and 
such  of  her  children,  including  the  two  eldest 
sons,  as  should  attain  twenty-one : — Held,  that  M. 
took  a  life  estate  in  the  residue,  with  remainder 
to  such  of  her  children  as  should  attain  twenty- 
one.    In  re  Owen's  Trusts  -  316 

2.          Will.]  A  testator  gave  and  bequeathed 

all  his  real  and  personal  estate  to  his  wife  for  the 


GIFT  TO  WIFE  AND  CHILDREN — continued. 
use  and  benefit  of  herself  and  of  all  his  child)  <  n, 
whether  born  of  his  former  wife  or  such  as  might 
be  born  of  his  then  present  wife  : — Held,  that  the 
wife  was  entitled  to  an  estate  for  life,  with  re- 
mainder to  the  children  as  joint  tenants.  New  ill 
v.  Newill  _____  432 
GRANT— Right  of  way        -        -        -  366 

See  Carriageway  or  Footway. 
GUARDIAN — Scotch  curator — Payment  of  assets 
into  English  Court  -         -        —  319 
See  Scotch  Curator  Bonis. 

j  HUSBAND  AND  WIFE— Equity  to  fcettlemcnt— 
Income  of  wife's  leaseholds  -  609 
See  Equity  to  Settlement. 

  Examination  of  married  woman       -  199 

See  Settled  Estates  Act.  2. 

 Infant,  marriage  with — 4  Geo.  4,  c.  76,  s.  23 

[32,  38 

See  Settlement  by  the  Court.    1,  2. 

 Mortgage  of  wife's  property   -        -  553 

See  Mortgage  by  Husband  and  Wife. 

 Present  or  future  husband — Gift  to  -  105 

See  Future  Husband. 

 Separate  estate — Charge  for  solicitor's  costs 

See  Solicitor's  Lien.  [115 

 Settlement  by  Court  of  Chancery       32,  38 

See  Settlement  by  the  Court.   1,  2. 

ILLEGITIMATE  CHILDREN  —  Will  —  Gift  to 
Child  or  Children  of  C]  Testator,  after  giving  a 
share  of  his  property  by  his  will  upon  trust  for  his 
niece  B.  and  her  husband,  and  for  her  child,  if 
only  one,  or  all  her  children,  if  more  than  one, 
gave  another  share  upon  such  trusts  in  favour  of 
his  niece  C.  and  her  husband,  and  her  child  or 
children,  as  should  correspond  with  the  preceding 
trusts  in  favour  of  B. — C.  had  only  one  child,  born 
before  her  marriage,  and  illegitimate.  She  was 
fifty  years  old  at  the  date  of  the  will,  and  fifty- 
seven  years  old  at  the  date  of  a  subsequent  codi- 
cil : — Held,  that,  on  the  death  of  C,  her  illegiti- 
mate child  was  not  entitled.    Paul  v.  Children 

[16 

IMPLICATION— Gift  to  wife  and  children  316 

See  Gift  to  Wife  and  Children.  1. 
INCOME  AND  CORPUS— Costs  of  trustees  111 

See  Costs  of  Trustee. 
INDEFEASIBLE  TITLE— Mortgage         -  398 

See  Land  Eegistry  Act. 
INFANT  —  Jurisdiction  to  bind  interest  of  — 
Mortgage  to  rebuild  mansion      -  169 
See  Mortgage  to  rebuild  Mansion. 

 Marriage  with— Form  of  settlement  by  Court 

of  Chancery  -  32,  38 

See  Settlement  by  the  Court.  1,  2. 

  Scotch  curator — English  administration 

See  Scotch  Curator  Bonis.  [319 
INFORMATION— Costs  of  proceedings  before  the 
Attorney- General  -  262 
See  Costs  in  the  Cause. 
INJUNCTION— Bankruptcy— Sale  by  liquidators 
See  Injunction  in  Bankrui  tcy.  [137 

 Bankruptcy — Action  against  sheriff  -  207 

See  Execution  Creditor.  2. 
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INJUNCTION—  continued. 

 Bankruptcy — Sequestration  in  Chancery  suit 

See  Injunction  in  Bankruptcy.  [137 

 Execution  against  company    -        -  190 

See  Execution  Creditor.  1. 

 Trade-mark — Innocent  infringement  -  140 

See  Trade-mark. 

INJUNCTION  IN  BANKRUPTCY  —  Bankruptcy 
Act,  1869,  ss.  12, 13, 15 — Sequestration  under  an 
Order  of  the  Court  of  Chancery — Jurisdiction.!  A 
sequestration  in  a  Chancery  suit  is  a  "  legal  pro- 
cess" within  the  meaning  of  the  13th  section  of 
the  Bankruptcy  Act,  1869.  Where  the  usual  order 
directing  a  sale  by  the  sequestrators  had  been 
made  by  the  Court  of  Chancery,  and  the  owner  of 
the  property  was  adjudicated  bankrupt  before  the 
sale; — Held,  that  the  Court  of  Bankruptcy  had 
jurisdiction  to  restrain  the  sale.  Ex  parte  Hughes. 
In  re  Browne  -----  137 
INSOLVENCY— Proof  of— Voluntary  settlement 

See  Fraudulent  Conveyance.  [158 
INTEREST — Bond — Arrears  after  obligor's  death 
See  Specialty  Debt.    1.  [89 
 Payment  of — Statute  of  Limitations — Mort- 
gage -----  41 
See  Limitations,  Statute  of.  1. 
INVESTMENT — Purchase-money  under  Settled 
Estates  Act  -        -        -        -  12 
See  Settled  Estates  Act.  1. 

 Personalty  in  land — Rebuilding  parsonage 

See  Investment  in  Land.  [77 

 Trust  fund — Insufficient  security      -  373 

See  Investment  by  Trustees. 
INVESTMENT  BY  TRUSTEES —  Trustee — Loss  of 
Trust  Fund — Investment  on  Mortgage — Fraud  of 
Solicitor — Liability  of  Trustee.']  Semble,  a  trustee 
is  liable  for  the  loss  of  a  trust  fund  caused  by  his 
solicitor  having  committed  a  fraud  on  the  occasion 
of  the  investment  of  the  fund  on  mortgage. — Upon 
the  occasion  of  the  investment  of  a  trust  fund  on 
mortgage,  the  trustee  employed  the  same  solicitor 
as  the  mortgagor.  Subsequently  he  had  reason  to 
suspect  the  sufficiency  of  the  security,  but  took  no 
steps  to  inquire  into  the  matter.  It  afterwards 
turned  out  that  the  solicitor  had  practised  a  fraud 
on  the  trustee,  and  that  the  security  was  insuffi- 
cient : — Held,  that  the  trustee  was  liable  for  the 
loss  occasioned  to  the  trust  estate.  Sutton  v. 
Wilders  -----  373 
INVESTMENT  IN  LAND— Trustees— Petition  for 
Advice  of  Court — Trust  to  lay  out  Personalty  in 
Land — Expenditure  on  Estate — Rebuilding  Par- 
sonage.'] H.,  by  his  will,  directed  his  trustees  to 
lay  out  his  residuary  personalty  in  the  purchase  of 
land  to  go  along  with  certain  settled  property. 
The  settled  property  comprised  an  advowson,  of 
which  the  parsonage-house  was,  at  the  testator's 
death,  in  a  ruinous  state,  and  he  was  about  to  re- 
build it : — Held,  that  the  trustees  might  properly 
lay  out  part  of  the  residuary  personalty  in  rebuild- 
ing the  house.    In  re  Lord  Hotham's  Trusts  76 

JOINT  TENANTS— Gift  to  A.  and  her  children 

[433 

See  Gift  to  Wife  and  Children.  2. 

 Wife  and  children — Executory  settlement 

See  Executory  Settlement.    1.  [218 


JOINT  AND  SEPARATE  DEBTS  —  Partnership 
Debts — Separate  Debts  of  one  Partner — Set-off  by 
Debtor — Jurisdiction  in  Equity  —Money  Demand^] 
A.  and  B.  were  partners  in  a  firm.  A.  allowed  a 
debtor  to  the  partnership  to  set  off  a  separate 
debt  of  his  own  against  money  due  to  the  firm, 
the  debtor  knowing  the  interest  which  B.  had  in 
the  debt.  B.  filed  a  bill  against  the  debtor  and 
against  A.  to  have  it  declared  that  the  debtor  had 
no  right  to  retain  his  share  in  the  debt  towards 
payment  of  the  separate  debt  of  A. : — Held,  upon 
demurrer,  that,  although  one  partner  could  bind 
another  in  the  receipt  and  payment  of  partnership 
debts,  he  could  not  set  off  his  separate  debts  against 
the  debts  due  to  the  firm ;  and  the  debtor's  know- 
ledge of  the  co-partner's  interest  rendered  the  bill 
sustainable  as  against  him  :  Held,  also,  that  this 
was  a  proper  subject  for  a  suit  in  equity,  since  one 
partner  must  sue  in  an  action  at  law  in  the  name 
of  himself  and  his  co-partner.  Plercy  v.  Fynney 

[69 

JURISDICTION— Chancery— Opening  accounts  of 
composition  deed  64 
See  Bankruptcy  Jurisdiction. 

  Chancery — Appointment  of  new  trustee  in 

Bankruptcy  -  -  -  -  61 
See  Trustee  Act.  1. 

 Chancery  —  Infant  —  Mortgage  to  rebuild 

mansion.  -  169 
See  Mortgage  to  rebuild  Mansion. 

 Chancery  —  Partnership  debts  —  Set  off  of 

separate  debt  of  one  partner  -  69 
See  Joint  and  Separate  Debts. 

 Mining  lease— Bill  for  account         -  408 

See  Mining  Lease. 

 Winding-up  —  Company  with  shareholders 

and  no  debts  -  188 

See  Winding-up  Petition.  3. 

LACHES  —  Allotment  of  shares  to  directors  for 
distribution — Abandonment  -  268 
See  Abandonment  of  Shares. 

  Contributory  —  Misrepresentation  in  pro- 
spectus       -        -        -        -  331 
See  Misrepresentation  in  Prospectus. 
LAND  REGISTRY  ACT  (25  &  26  Vict.  c.  53,  s.  17) 
• — Indefeasible  Title — Mortgagor  with  Indefeasible 
Title — Purchaser  from  Mortgagee.']    A  mortgagor 
registered  with  an  indefeasible  title  made  three 
successive  mortgages,  all  of  which  were  entered  on 
the  register  of  incumbrances ;  the  first  mortgagee 
sold  under  his  power  of  sale,  and  conveyed  the 
estate  to  a  purchaser  : — Held,  that  the  purchaser 
was  entitled  to  be  registered  with  an  indefeasible 
title,  although  the  second  and  third  mortgages 
remained  on  the  register  of  incumbrances.    In  re 
Richardson    -  —       «>  398 
LANDLORD  AND  TENANT— Pent— Arrears  after 
death  of  tenant  89 
See  Specialty  Debt.  1. 
LANDS  CLAUSES  ACT— Compensation— Dealings 
after  notice  to  treat  -        -  389 
See  Compensation  under  Lands  Clauses 
Act. 

 Costs  under       -        -        -        -  418 

See  Costs  under  Lands  Clauses  Act. 

LEASE— Mine — Equitable  les£ee— Account  408 
See  Mining  Lease.  i 
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IEASES  AND  SALES  OF  SETTLED  ESTATES  ACT 

[12,  199 

See  Settled  Estates  Act.    1,  2. 
LEAVE  TO  PROCEED  AFTER  WINDING-UP  — 

Execution  in  hands  of  sheriff     -  190 
See  Execution  Creditor.  1. 
•"  LEAVING  ISSUE"  -        -        -        -  302 

See  Death  coupled  with  a  Contin- 
gency. 

LEGACY— Eepetition  of      -        -        -  525 
See  Cumulative  Gifts. 

 Specific — Whole  of  personal  estate  -  175 

See  Exoneration  of  Personalty. 
LEGACY  DUTY — Annuity  for  Lives  charged  on 
Land  in  England — Foreign  Domicil — Will — Be- 
quest of  Share  in  the  Annuity.']  Legacy  duty  is 
not  payable  on  a  share  bequeathed  by  the  will  of 
fi  person  domiciled  in  a  foreign  country  in  an 
annuity  for  lives  charged  on  English  lands.  Chat- 
field  v.  Berchtoldt  -  464 
LEGAL  ESTATE— Disclaimer  by  trustees— Lease- 
holds -  -  -  -  -  309 
See  Administration  with  Will  annexed. 

 Priority — Keversionary  term  -        -  78 

See  Priority  by  Legal  Estate. 
LEGALITY— Kules  of  building  society     -  516 

See  Building  Society. 
LEGATEE— Debtor  to  testator— Proof  in  Bank- 
ruptcy— Satisfaction  of  debt  -  614 
See  Receiver. 
LETTER  OF  CREDIT — Proof  in  Winding-up  — 
Contract  of  Indemnity — Bills  of  Exchange.']  Bills 
of  exchange  were  accepted  by  the  A.  Company  for 
the  accommodation  of  B.  Company,  upon  an  agree- 
ment that  funds  should  be  provided  by  B.  Com- 
pany to  meet  the  bills  at  maturity.  The  bills 
were  discounted,  but  before  they  arrived  at  ma- 
turity companies  A.  and  B.  had  both  stopped  pay- 
ment,  and  the  bills  were  dishonoured.  C,  the 
holder  of  the  bills  for  value,  recovered  the  amount 
due  upon  them  by  proofs  against  companies  A. 
and  B.  under  their  respective  windings-up  : — Held, 
that  A.  Company  was  entitled,  under  the  contract 
of  indemnity,  to  stand  as  a  creditor  against  B. 
Company  for  the  amount  that  had  been  recovered 
from  them  by  C.  as  holder  of  the  bills.  In  re 
Oriental  Commercial  Bank  -  -  501 
LIABILITY— Trustees— Loss  of  funds       -  373 

See  Investment  by  Trustees. 
LIEN— Freight— General  ship       -        -  378 

See  General  Ship. 
-- —  Solicitor — Charge  for  Costs    -        -  115 

See  Solicitor's  Lien. 
LIMITATIONS,  STATUTE  OF  —  Mortgage  —  Co- 
venant for  Payment  —  Suit  against  Devisees  — 
Statutes  of  Limitation— 3  &  4  Will.  4,  c.  27—3  &  4 
Will.  4,  c.  42 — Payment  of  Interest — Acknowledg- 
ment.] In  1822  A.  mortgaged  part  of  his  V.  estate 
and  some  renewable  leaseholds  to  secure  £1000, 
and  the  deed  contained  the  usual  covenant  by  A., 
for  himself,  his  heirs,  executors,  and  adminis- 
trators, for  payment  of  principal  and  interest.  A. 
died  in  1825,  having  by  his  will  devised  to  B., 
his  son,  and  C.  his  X.  estate,  in  trust  for  his 
(laughters  D.  and  E.  for  life,  with  remainder  (in 
the  events  which  happened)  to  his  other  children, 
and  the  whole  of  his  V.  estate  to  the  same  trustees 


LIMITATIONS,  STATUTE  OF— continued. 
in  trust  for  his  daughter  F.  for  life,  with  re- 
mainder to  her  children.  The  trusteed  were  em- 
powered to  sell  both  estates,  and  apply  the  pro- 
ceeds upon  the  trusts  declared  of  the  same;  and 
the  will  contained  a  devise  to  the  same  trustees  of 
his  other  real  estates,  the  renewable  leaseholds, 
and  his  personal  estate,  upon  trust  to  sell  and 
apply  the  proceeds  in  payment  of  legacies  and  the 
mortgages  on  V.  and  X.  estates,  and  his  other 
debts,  the  general  residue  being  given  to  B.  B. 
died  in  1880,  having  by  will  given  all  his  estate 
to  his  sisters  D.  and  E.,  and  appointed  them  his 
executrixes.  In  1831  mortgages  affecting  X. 
estate,  and  the  part  of  V.  estate  not  comprised  in 
the  mortgage  of  1822,  were  paid  off  out  of  A.'s 
general  estate,  and  reconveyances  were  executed 
to  C.  as  surviving  trustee  of  his  will.  D.  received 
the  rents  of  a  moiety  of  X.  estate,  and  paid  in- 
terest on  the  mortgage  of  1822  until  her  death  in 
1859.  In  1864  G.,  who  had  by  representation 
become  the  surviving  trustee  of  A.'s  will,  and  as 
such,  trustee  for  the  persons  beneficially  interested, 
of  the  equity  of  redemption  of  the  property  com- 
prised in  the  mortgage  of  1822,  sold  the  renewable 
leaseholds,  and  applied  the  purchase-money  in 
discharging  the  arrears  of  interest  due  on  that 
mortgage,  and  in  satisfaction,  pro  tanto,  of  the 
principal.  In  a  creditors'  suit  instituted  in  1867 
by  the  administrator  of  the  transferee  of  the  mort- 
gage of  1822  for  an  account,  sale  of  the  mortgaged 
property,  and,  in  case  the  money  to  arise  by  the 
sale  should  be  insufficient,  that  the  deficiency 
might  be  made  good  out  of  the  assets  of  A. : — 
Held,  that  the  claim  was  not  barred  by  the  Statutes 
of  Limitation  (3  &  4  Will.  4,  c.  27 ;  3  &  4  Will.  4. 
c.  42),  as,  independently  of  the  application  of  the 
proceeds  of  the  sale  in  1864  in  satisfaction  pro 
tanto  of  the  debt  and  interest,  the  payment  of 
interest  by  D.  until  her  death  in  1859  was  binding 
upon  all  persons  interested  either  in  the  mortgaged 
property  or  in  the  other  property  of  A.,  which  was 
liable,  by  reason  of  the  covenant,  for  repayment 
of  interest,  and  kept  the  specialty  alive  against 
them.  Boddam  v.  Morley  (1  De  G.  &  J.  1)  ap- 
proved, notwithstanding  the  observations  upon  it 
in  Coope  v.  Cresswell  (Law  Rep.  2  Ch.  112).  Pears 
v.  Laing  41 

2.  Possessory  Title — Possession  of  Agent — 

Adverse  Possession — Wrongful  Claimant — 3  &  4 
Will.  4,  c.  27,  s.  9.]  Possession  of  an  agent  is 
possession  of  the  principal ;  and  the  principal  may 
acquire  a  possessory  title  to  real  estate  by  receiving 
the  rents  for  twenty  years  through  an  agent, 
although  that  agent  is  the  person  really  entitled 
to  the  estate.  —  A  person  claiming,  without  any 
real  title,  to  be  entitled  to  land  is  a  person 
"wrongfully"  claiming  within  the  meaning  of 
3  &  4  Will.  4,  c.  27,  s.  9 ;  and  that  section  applies, 
although  the  claim  may  be  put  forward  under  a 
mistake,  and  without  any  improper  intention  to 
deprive  others  of  their  property.  Williams  v. 
Pott    ------  149 

LIQUIDATION  BY  ARRANGEMENT— Execution 
creditor  -  -  -  -  207 
See  Execution  Creditor.  2. 

LIQUIDATOR— Costs  and  charges,  how  payable 
See  Costs  of  Liquidation.  [126 
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LOCAL  AND  PERSONAL  ACT — Costs  of  payment 

out  of  Court  -  -  -  -  488 
See  Costs  lnder  Act  of  Parliament  1. 

MAINTENANCE  —  Voluntary  Settlement  —  Trust 
for  Maintenance — Accumulated  Income — Right  of 
Father  ivho  has  maintained  his  Children  to  unap- 
plied Fund  for  Maintenance.]  The  doctrine  that 
where  there  is  a  fund  subject  to  a  trust  for  the 
maintenance  of  children,  and  the  children  are  j 
maintained  by  their  father  without  any  resort  to 
the  fund,  the  father  is  entitled  to  be  recouped  out 
of  the  accumulated  income,  only  applies  where 
the  trust  for  maintenance  is  contained  in  an  ante- 
nuptial marriage  settlement  which  has  a  basis  of 
contract  to  support  it. — Therefore,  where  a  father 
provided  a  fund  of  which  he  made  a  voluntary 
settlement  after  marriage  upon  his  wife  and  chil- 
dren, and  created  a  discretionary  trust  for  mainte- 
nance of  the  children  out  of  the  income  of  the 
fund,  and  afterwards  maintained  them  himself 
without  calling  for  any  contribution  from  the 
income  of  the  fund: — Held,  that  he,  and  conse- 
quently that  his  trustee  in  bankruptcy,  was  not 
entitled  to  receive  any  portion  of  the  accumulations 
of  the  income  which  might  have  been  so  applied. 
In  re  Kerrison's  Trusts      -  422 

2.    Administration — Intestacy — Claim  by 

a  Mother  for  Maintenance  out  of  Son's  Estate.'] 
AY  here  a  mother  made  advances  to  a  son  during 
his  minority,  and  not  with  the  intention  of  after- 
wards claiming  as  a  creditor  against  his  estate  : — 
Held,  that  there  was  no  debt  due  to  her  for  mainte- 
nance during  such  minority : — Held,  also,  that  to 
support  a  claim  by  a  mother  for  maintenance 
during  a  period  after  the  son  attained  majority, 
there  must  have  been  a  contract ;  and  as  none  had 
been  shewn,  the  claim  was  disallowed.  In  re 
Cottrell's  Estate.  Joyce  v.  Cottrell  -  566 
MAJORITY  OF  CREDITORS— Wishes  as  to  wind- 
ing-up -  -  -  -  26 
See  Winding-up  Petition.  1. 
MAJORITY  OF  SHAREHOLDERS      504,  509,  n. 

See  Eeconstruction  op  Company.  1,  2. 
MINES  —  Lease  —  Decree  for   account  against 
equitable  lessee     -  408 
See  Mining  Lease. 
MINERALS— Eeservation  of  -        -  86 

See  Confirmation  of  Sales  Act. 
MINING-  LEASE— Jurisdiction— Decree  for  Account 
•against  Equitable  Owner  of  Lease.]  The  Plaintiff 
granted  a  lease  or  license  to  mine  under  certain 
lands  to  two  persons  as  trustees  for  a  mining 
company.  The  company  repudiated  the  lease,  and 
alleged  that  they  were  entitled  to  mine  under 
the  custom  of  the  district  independently  of  the 
lease,  and  proceeded  to  mine  accordingly.  The  ap- 
plicability of  the  custom  to  the  particular  lands 
was  disputed  by  the  Plaintiff.  The  Plaintiff  filed 
his  bill  against  the  surviving  trustee  and  the 
managing  committee  of  the  company,  praying  that 
the  lease  might  be  declared  binding,  not  only  at 
law  on  the  trustee,  but  also  in  equity  on  the  part- 
ners in  the  company,  and  that  the  trustee  at  law 
and  the  other  Defendants  in  equity  were  bound  by 
the  covenants  in  the  lease ;  the  bill  also  prayed  an 
account,  and  that  the  trustee  or  the  company 
might  be  ordered  to  pay  to  the  Plaintiff  the  royalty 
to  which  he  was  entitled  under  the  lease,  and  an 
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MINING  LEASE — continued. 
injunction  to  restrain  the  working  of  the  mine 
except  in  accordance  with  the  lease : — Held,  that 
the  lease  must  be  treated  as  binding  in  equity  on 
the  company,  and  decree  made  in  accordance 
with  the  prayer  against  the  company. —  Walters  v. 
Northern  Coal  Company  (5  D.  M.  &  G-.  629)  and 
Cox  v.  Bishop  (8  D.  M.  &  G.  815)  considered. 
Wright  v.  Pitt        -  408 

MINOR— Marriage  with— 4  Geo.  4,  c.  76,  s.  23 

[32,  38 

See  Settlement  by  the  Court.   1.  2. 

MISREPRESENTATION— Value  of  estate  -  320 
See  Sale  at  Undervalue. 

MISREPRESENTATION  IN  PROSPECTUS — Wind- 
ing-up —  Surrender  of  Shares —  Contributory  who 
had  been  by  the  Court  of  Appeal  removed  from  List 
of  Present  Members  placed  on  List  of  Past  Mem- 
bers.] J.  W.  was,  in  June,  1865,  allotted  ten  shares 
in  the  L.  &  M.  bank,  a  company  registered  on  the 
13th  of  April,  1865,  under  the  Companies  Act,  1862, 
and  whose  prospectus  stated,  but  untruly,  that 
80.000  shares  had  .been  subscribed.  A  settling- 
day  on  the  Stock  Eachange  having  been  refused, 
the  directors,  in  September,  1865,  entered  into  an 
arraugement  to  amalgamate  with  another  company. 
J.  W.,  on  the  6th  of  October,  said  that  he  should 
prefer  having  his  deposit  money  back ;  and  at  a 
meeting  of  the  shareholders  on  the  16th  of  October 
a  resolution  was  passed  that  all  persons  to  whom 
shares  had  been  allotted  and  who  had  paid  deposits 
were  entitled  to  have  their  allotments  cancelled 
and  money  returned.  This  was  made  known  to 
J.  W.  on  the  20th  of  October,  and  he  thereupon 
signed  a  receipt  for  his  deposit,  which  was  returned 
to  him  by  cheque  dated  the  2nd  of  November,  and 
in  the  register  of  shareholders  there  was  written 
opposite  to  his  name,  "  Money  returned  and  allot- 
ment cancelled."  On  the  6th  of  November  it  was, 
at  another  meeting,  notice  for  which  was  given  on 
the  20th  of  October,  resolved  that  the  bank  should 
be  wound  up  voluntarily,  and  this  resolution  was 
confirmed  on  the  22nd  of  November,  and  liquida- 
tors were  appointed.  J".  W.  did  not,  until  after 
the  22nd  of  November,  discover  that  there  had 
been  a  misrepresentation  in  the  prospectus.  The 
voluntary  winding-up  was,  in  June,  1866,  ordered 
to  be  continued  under  supervision  of  the  Court. 
The  39th  of  the  articles  of  association  enabled  the 
directors  to  accept  a  surrender  of  any  shares.  In 
November,  1867,  on  a  summons  by  the  liquidators, 
J.  W.  was  placed  on  the  "  A  "  list  of  contributors 
as  a  present  member,  but  on  appeal  he  was  re- 
moved, on  the  ground  that  the  directors  had  a 
power  to  accept  a  surrender  of  shares,  and  that 
the  so-called  cancellation  might  be  supported  as 
tantamount  to  a  surrender.  The  liquidators  having 
exhausted  the  "  A  "  list,  subsequently  placed  J.  W. 
on  the  "  B  "  list  of  past  members,  and  an  applica- 
tion on  his  behalf  to  be  removed  was  dismissed  on 
the  ground  that  he  had  not,  before  the  winding-up 
proceedings  commenced,  elected  to  exercise  his 
right  to  have  his  allotment  cancelled  in  conse- 
quence of  the  misrepresentation  in  the  prospectus. 
In  re  London  and  Mediterranean  Bank. 
Wright's  Case.        -  331 

"  MONEY  " — Will—U  Moneys  in  the  House  and  out 
of  it" — Building  Shares — Sum  of  Consols.]  Testa- 
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"  MONEY  "—continued. 

tor,  after  cemmencing  his  will  with  the  words  "  as 
for  my  worldly  goods  and  chattels,  I  bequeath  them 
as  followeth,"  gave  several  pecuniary  legacies,  and, 
amongst  the  rest,  to  his  daughter  S.,  a  legacy  of 
£3000.  He  also  bequeathed  to  his  daughter  S. 
' 1  all  things  in  the  house  remaining  .  .  .  and  all 
moneys  both  in  the  house  and  out  of  it,"  and  made 
no  express  residuary  bequest.  He  appointed  an 
executor. — At  the  time  of  his  death  testator  had 
moneys  in  his  house,  at  his  bankers,  and  at  a 
savings  bank.  He  had  also  due  to  him  arrears  of 
a  superannuation  allowance,  and  a  sum  for  funeral 
expenses  from  a  friendly  society,  as  to  all  which 
there  was  no  question.  He  had  besides  some  shares 
in  a  building  society,  and  a  sum  of  consols  standing 
in  his  own  name  : — Held,  that  the  shares  and  stock 
did  not  pass  under  the  bequest  of  "all  moneys 
both  in  the  house  and  out  of  it."  Collins  v. 
Collins  -  455 
MONEY  DEMAND — Jurisdiction  of— Partnership 
debt— Setoff  -  -  69 
See  Joint  and  Separate  Debts. 

M ORTGAGE — Apportionment — Fluctuating  debt 

— Primary  and  secondary  security  540 

See  Apportionment  of  Mortgage  Debt. 
 Building  society — Deposit  of  deeds   -  516 

See  Building  Society. 
 Equitable — True  owner — Bankruptcy  354 

See  Order  and  Disposition.  1. 
 Foreclosure — Form  of  decree — Priority  395 

See  Foreclosure  Suit.  1. 
 Foreclosure  suit  -  Costs         -        -  459 

See  Foreclosure  Suit.  2. 
 Indefeasible  title—  Subsequent  mortgages 

See  Land  Kegistry  Act.  [398 
 Power  of  sale — Reservation  of  minerals — 

Confirmation  of  Sales  Act  -  86 

See  Confirmation  of  Sales  Act. 
 Priority — Acquisition  of  legal  reversionary 

term  -----  78 

See  Priority  by  Legal  Estate. 
 Eebuilding  mansion — Infant  -        -  169 

See  Mortgage  to  rebuild  Mansion. 
 Repayment  —  Vesting  order  —  One  of  two 

mortgagees  -        -        -        -  392 

See  Trustee  Act.  3. 
 Statute  of  Limitations — Payment  of  interest 

— Acknowledgment  -        -  41 

See  Limitations,  Statute  of.  1. 
 Wife's  leaseholds — Equity  to  a  settlement 

See  Equity  to  a  Settlement.  [609 
 Wife's  rent-charge       _        -        -  553 

See  Mortgage  by  Husband  and  Wife. 

MORTGAGE  BY  HUSBAND  AND  WIFE — Wife's 
Bent-ckarge  —  Mortgage  —  Reconveyance  to  Hus- 
band—  Wife's  Equity  of  Redemption — Title— Parol 
Evidence  of  Intention.']  A  married  woman  was 
entitled  for  life,  in  the  event  of  surviving  her 
husband,  to  a  rent-charge.  She  joined  him  in 
executing  a  mortgage  of  the  estates  upon  which 
it  was  charged,  and  by  the  mortgage  deed  abso- 
lutely released  and  extinguished  her  rent-charge. 
A  portion  of  the  estates  was  reconveyed  by  the 
mortgagees  to  the  husband  released  from  the 
mortgage,  and  he  afterwards  remortgaged  the 


MORTGAGE  BY  HUSBAND  AND  WIFE — cont. 

same  to  other  mortgagees,  who  under  a  power 
entered  into  a  contract  for  sale.  The  title  being 
objected  to,  on  the  ground  that  the  rent-charge 
was  still  subsisting,  the  vendors  produced  parol 
evidence  that  the  former  mortgagees  had  stipu- 
lated with  the  solicitor  of  the  mortgagor  and  his 
wife  for  the  absolute  release  of  the  rent- charge  : — 
Held,  that  where  a  wife  joins  in  a  mortgage  deed, 
her  equity  of  redemption  is  not  released  if  there- 
be  no  express  contract  on  her  part  to  do  so,  and 
tnat  at  any  rate  the  title  was  too  doubtful  to  be 
forced  upon  the  purchasers.  In  re  Bettons- 
Trust  Estates  -  -  -  -  553 
MORTGAGE  TO  REBUILD  MANSION  —  Settled 
Estate — Jurisdiction  of  Court — Interest  of  Infants 
— Residential  Property.]  A  residential  estate  of 
small  extent  was  settled  in  strict  settlement  upon 
the  settlor,  his  wife,  and  family,  and  power  was 
given  to  certain  trustees,  during  the  minority  of 
any  person  entitled  to  the  rents  and  profits,  to 
rebuild  or  repair  the  mansion-house,  and  to  pay 
for  the  cost  out  of  the  rents  and  profits ;  and  they 
also  had  power,  with  the  consent  of  the  tenant 
for  life,  to  lease  the  property  for  ninety-nine 
years.  The  value  of  the  estate  to  the  settlor  and 
his  family  depended  chiefly  upon  the  residence. 
Since  the  death  of  the  settlor,  his  widow  being 
tenant  for  life  in  possession,  the  house  had  become 
ruinous  from  the  foundation  having  given  way, 
and  could  only  be  rendered  habitable  by  rebuild- 
ing on  a  newi  site  : — The  Court,  on  bill  riled  by 
the  widow,  authorized  the  trustees  to  raise  by 
mortgage  of  the  settled  property  £5000  to  be 
spent  in  rebuilding  the  residence,  on  being  satis- 
fied that  the  value  of  the  estate,  with  the  house^ 
and  subject  to  the  mortgage,  would  not  be  less 
than  if  the  house  had  been  removed  and  the 
materials  sold.    Frith  v.  Cameron         -  169 

MORTMAIN —  Will — Endowment  of  future  Church 
— 9  Geo.  2,  c.  36.]  Bequest  of  personal  estate,  upon 
trust,  to  be  applied  in  aid  of  erecting  or  of  endow- 
ing an  additional  church  at  A. — Neither  at  the 
date  of  the  will,  nor  of  the  testatrix's  death,  was 
any  such  additional  church  in  course  of  erection  or 
in  immediate  contemplation  : — ZZeZ<2,upon  the  con- 
struction of  the  will,  that  the  bequest  was  limited 
to  a  church  in  existence  or  in  course  of  erection 
at  the  time  of  the  testatrix's  death,  and  conse- 
quently did  not  take  effect.  Sinnett  v.  Herbert 

[201 

2.  ImpurePersonalty — Charity  empowered 

to  take  Money  devised  or  bequeathed — Residuary 
Gift  to  Executors — Power  to  take  Money  and  hold 
Land  to  specified  Amount — Power  to  take  Money 
secured  on  Mortgage.]  By  a  private  Act  of  Parlia- 
ment the  Indigent  Blind  School  was  incorporated, 
and  empowered  to  have,  hold,  receive,  and  retain 
any  sums  of  money  paid,  given,  devised,  or  be- 
queathed by  any  person  for  the  charitable  purposes 
in  the  Act  mentioned ;  and  also  to  purchase,  take,  or 
receive,  and  thenceforth  hold  and  enjoy,  any 
lands,  tenements,  and  hereditaments,  in  the  whole 
not  exceeding  two  acres,  without  incurring  any  of 
the  penalties  or  forfeitures  of  the  Statutes  of 
Mortmain.  The  surplus  funds  of  the  corporation 
were  also  permitted  to  be  invested  on  mortgage, 
and  the  lands,  when  released  or  foreclosed,  might 
be  held  by  the  corporation  for  a  period  not  ex- 
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MORTMAIN— continued. 

•  ceeding  two  years.  The  Female  Orphan  Asylum 
was  incorporated  by  an  Act  containing  a  similar 
clause. — By  another  Act  the  Deaf  and  Dumb 
Asylum  was  rendered  capable  to  obtain,  acquire, 
hold,  and  retain,  for  the  purposes  of  the  institu- 
tion, any  moneys  and  other  personal  estate  and 
property,  including  moneys  secured  by  mortgage 
of,  or  charged  upon,  or  to  arise  from  the  sale  of 
any  hereditaments ;  with  a  proviso  that  nothing 
therein  contained  should  make  valid  any  graut 
which  would  be  void  or  impeachable  under  the 
.  9  Geo.  2,  c.  36  : — Held,  that  bequests  of  debts 
secured  to  the  testator's  estate  by  equitable  mort- 
gage of  leaseholds  to  these  charities  were  void. — 
Gifts  of  residue  to  executors  in  trust,  with  equal 
legacies  to  the  executors  by  name  : — Held,  not  to 
pass  a  beneficial  interest  in  undisposed-of  residue, 
which  came  to  the  Crown.    Chester  v.  Chester 

[444 

3.    Contingent  Gift — Rule  of  Construc- 
tion.'] Bequest  of  £1000  to  be  applied  towards 
building  a  church  at  Newark,  near  Northgate,  in 
connection  with  the  Established  Church ;  but  if 
it  should  not  be  commenced  during  testator's  life- 
time, or  before  two  years  after  his  death,  or  if  not 
erected  at  Northgate,  then  the  legacy  not  to  be 
payable.  Notice  of  the  conditions  to  be  given  to 
the  legatees  : — Held,  void. — To  be  valid,  a  charit- 
able gift  for  building  must  refer  to  an  existing 
site,  or  expressly  exclude  the  application  of  the 
money  in  the  purchase  of  land.  Pratt  v.  Har- 
vey     ------  544 

4.  — —  Bequests  to  a  Convent  and  to  Sisters  of 
Charity — Voluntary  Associations — Charitable  In- 
stitutions—  43  Eliz.  c.  4  —  Religious  Services.'] 
Testatrix,  a  married  woman,  bequeathed  the 
residue  of  all  her  property,  consisting  of  impure 
and  pure  personalty  belonging  to  her  separate 
use,  to  be  divided  equally  between  four  religious 
"institutions,  two  of  them  being  the  Dominican 
convent  at  C,  an  institution  consisting  of  Roman 
Catholic  females  living  together  by  mutual  agree- 
ment in  a  state  of  celibacy,  under  a  common 
superior,  for  the  purpose  of  sanctifying  their  own 
souls  by  prayer  and  pious  contemplation,  and  the 
Sisters  of  Charity  of  St.  Paul  at  S.  0.,  an  insti- 
tution composed  of  Roman  Catholic  women  living 
together  by  mutual  consent,  whose  primary  object 
was  personal  sanctification,  and  who,  as  a  means 
thereto,  employed  themselves  in  the  exercise  of 
works  of  piety  and  charity  in  teaching  the  poor 
and  nursing  the  sick ;  and  directed  that  the  pay- 
ments should  be  made  to  the  superior  for  the 
time  being  respectively  : — Held,  that  the  com- 
munity of  sisters  at  S.  0.  was  a  voluntary  associa- 
tion and  a  charitable  institution,  and  that  the 
bequest  to  them  was  good  as  to  the  pure  per- 
sonalty : — Held,  also,  that  the  bequest  to  the 
Dominican  convent  at  C.  was  neither  within  the 
letter  nor  the  spirit  of  43  Eliz.  c.  4 ;  that  it  was 
good  both  as  to  the  pure  and  impure  personalty  ; 
and  that  it  was  not  void  on  the  ground  of  per- 
petuity.— Semble,  religious  purposes  are  charitable 
only  when  religious  services  tend  directly  or  in- 
directly towards  the  instruction  or  edification  of 
the  public.    Cocks  v.  Manners      -        -  574 

MOTION— To  restore  bill  after  dismissal  -  103 
See  Dismissal  for  want  op  Prosecution. 
Vol.  XII.— Eq.  3 


MULTIFARIOUSNESS — Exec utor  and  Trustee- 
Surviving  Partner  and  Purchaser — Bill  for  Ad- 
ministration of  Testator  s  Estate  and  of  Partner- 
ship Affairs— Misjoinder  of  Subjects — Parties  — 
15  &  lb'  Vict.  c.  86.  s.  42,  rule  9 — Demurrer.'] 
Three  out  of  four  of  testator's  children,  residuary 
legatees  (the  fourth  being  out  of  the  jurisdiction), 
filed  a  bill  against  their  mother,  the  tenant  for 
life,  and  their  uncle  (who  had  carried  on  business 
in  partnership  with  their  father),  and  who  were 
executrix  and  executor  and  trustees  of  the  will, 
alleging  that  the  uncle  had  possessed  himself  of 
and  employed  the  estate  of  the  testator,  and  had 
occasioned  great  loss  to  it;  that  he  had  misma- 
naged the  partnership  business ;  that  he  intended 
to  get  in  and  to  apply  the  outstanding  debts  to  his 
own  use,  and  that  he  had  bought  at  a  valuation  a 
portion  of  the  estate,  but  had  not  paid  the  pur- 
chase-money; and  praying  for  accounts  of  the 
estate  of  the  testator,  and  of  what  the  uncle  hud, 
or  but  for  his  wilful  default  and  neglect  might 
have  received ;  and  that  he  might  be  charged 
with  what  was  now  due  from  him  in  all  respects, 
and  with  all  losses  occasioned  by  his  mismanage- 
ment; and  for  a  receiver  and  for  an  injunction. 
A  demurrer  by  the  uncle  for  multifariousness  and 
for  want  of  parties  was  overruled.  Pointon  v. 
Pointon         _____  547 

 Bill  against  lessor  and  undertenant  -  366 

See  Carriageway  or  Footway. 

NATURALIZATION-  Refusal  to  accept     -  298 

See  Domicil  of  Origin.  1. 
NOTICE— Charterparty  lien  for  freight     -  378 

See  General  Ship. 
 Contract  for  sale  -         -         -  13 

See  Sub-contract. 
 Insolvency — Payment  in  good  faith  358 

See  Fraudulent  Preference. 
NOTICE  TO  TREAT— Dealings  with  property  after 

notice — Compensation      -        -  389 

See  Compensation  under  Lands  Clauses 
Act. 

ORDER  AND  DISPOSITION  —  Bankruptcy  Act, 
1869,  s.  15,  sub-s.  5 — Things  in  Action — Shares  in 
Joint  Stock  Gas  Company — Equitable  Mortgage 
— True  Owner  —  Notice.]  Shares  in  a  company 
are  not  things  in  action  within  sect.  15,  sub- 
sect.  5  of  the  Bankruptcy  Act,  1869. — A  debtor, 
a  trader,  deposited  with  a  bank  the  certificates 
of  five  shares  in  a  gas  company  to  secure  the 
balance  of  his  account  current.  The  bank  gave 
no  notice  to  the  company  of  the  deposit  thus 
made.  The  debtor  became  bankrupt,  and  the 
Registrar,  acting  for  the  County  Court  Judge, 
ordered  the  bank  to  deliver  up  the  shares  to  the 
trustee  : — Held,  that  the  bank  was  the  true  owner 
of  the  shares  to  the  extent  of  the  mortgage,  and 
that  the  oider  had  been  properly  made.  Ex  parte 
Union  Bank  of  Manchester.     In  re  Jackso.v 

[354 

2.    Bankruptcy — Bill  of  Sale  executed  be- 

fore, but  registered  after,  the  filing  of  a  Petition 
for  Liquidation  —  Claim  by  Trustee — Apparent 
Possession.]  An  agreement  to  give  a  bill  of  sale 
need  not  be  registered  under  the  Bills  of  Sale 
Act  (17  &  18  Vict.  c.  36).— Where  a  bill  of  sale 
was  executed  in  July,  1870,  in  accordance  with  an 
E  2 
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ORDER  AND  DISPOSITION — continued. 
agreement  made  in  October,  1868,  and  the  grantor 
tiled  a  petition  for  liquidation  on  the  same  day, 
but  after  the  execution  of  the  bill  of  sale,  and  the 
bill  of  sale  was  registered  within  twenty-one  days  : 
— Held,  that  the  title  of  the  holder  of  the  bill  of 
sale  prevailed  over  that  of  the  trustee. — Goods  in 
the  possession  of  a  person  at  the  time  of  his 
bankruptcy  subject  to  a  bill  of  sale  which  entitles 
him  to  possession  until  demand  of  debt  and  de- 
fault, are  not  in  his  order  and  disposition. — Ashton 
v.  Blacltshaw  (Law  Kep.  9  Eq.  510)  followed. 
Ex  parte  Homan.    In  re  Broadbent        -  598 

PARENT  AND  CHILD— Maintenance  by  father- 
Eight  to  be  recouped  -  -  422 
See  Maintenance.  1. 

 Maintenance  by  mother — Eight  to  be  re- 
couped -  -  566 
See  Maintenance.  2. 

PARSONAGE— Eebuilding— Trust  to  invest  in 
land  77 
See  Investment  in  Land. 

PARTIES — Bill  by  annuitant  against  specific 

legatees       -  225 

See  Conditional  Gift.  1. 
 Cestuis  que  trust — Administration  suit  547 

See  Multifariousness. 
 Conveyance — Sale  of  colliery — Lenders  with 

power  of  distress    -  472 

See  Sale  by  Liquidator. 
■ — —  Directors  of  company — Suit  to  recover  fund 

See  Breach  of  Trust  by  Directors.  [386 

PARTNERSHIP  —  Accounts  —  Bill  for  adminis- 
tration of  estate  -  547 
See  Multifariousness. 

 Accounts — Profits — Income  and  capital  586 

See  Partnership  Accounts. 

 Joint  and  separate  debts        -  69 

See  Joint  and  Separate  Debts. 

PARTNERSHIP  ACCOUNTS — Profits —Income — 
Capital — Practice.']  Partnership  articles  provided 
that  meetings  of  the  partners  should  be  held,  and 
the  profits  should  be  divided  annually.  The  part- 
ners, when  reduced  to  two — the  testator  being  one 
of  them — met  and  resolved  that  the  accounts  should 
be  made  up  half-yearly,  in  March  and  September. 
The  meetings  of  the  partners  were  held  very  irre- 
gularly, but  when  they  took  place  it  was  the  prac- 
tice of  the  partners  to  examine  the  accounts,  and 
to  pass  a  resolution  disposing  of  the  profits,  and 
until  the  passing  of  such  resolution  the  profits 
were  not  carried  to  the  separate  credits.  The  tes- 
tator, who  died  in  August,  1869,  by  will  declared 
that  from  the  day  of  his  decease  the  annual  income 
arising  from  his  residuary  personal  estate  should 
belong,  in  effect,  to  A.  B.  for  life,  and  that  for 
that  purpose  the  clear  profits  arising  from  his 
partnership  should  be  considered  as  annual  in- 
come, and  be  paid  to  A.  B.  for  life. — In  December, 
1869,  at  a  meeting  of  the  surviving  partner  and 
an  executor  of  the  testator  they  resolved  that  the 
profits  for  the  year  ending  March,  1869,  should  be 
divided ;  and  the  testator's  share  was  carried  to 
the  credit  of  his  account  under  date  30th  of  Sep- 
tember, 1869,  and  it  was,  in  December,  1869,  paid 
to  his  executors.    At  a  meeting  of  the  same  two 


PARTNERSHIP  ACCOUNTS — continued. 
persons  in  March,  1870,  they  ordered  the  profits 
for  the  half-year  ending  September,  1869,  to  lie 
divided,  and  the  testator's  share  was  paid  to  his 
executors.  In  taking  the  account  in  Chambers  a 
question  arose  whether  these  shares  of  the  testator 
should  be  distinguished  as  capital  or  as  income, 
and  A.  B.  presented  a  petition,  under  the  statute 
15  &  16  Vict.  c.  80,  asking  for  the  opinion  of  the 
Court : — Held,  that  the  profits  for  the  year  ending 
March,  1869,  were  capital,  and  belonged  to  the 
testators  estate  ;  and  that  the  profits  for  the  half- 
year  ending  September,  1869,  were  income,  and. 
belonged  to  A.  B. — Semble,  a  petition  in  an  admi- 
nistration suit,  to  obtain  the  opinion  of  the  Court 
as  to  the  principle  on  which  the  accounts  ought  to 
be  taken,  for  the  guidance  of  the  Chief  Clerk,  is 
not  irregular.    Browne  v.  Collins         -  586 

PAST  MEMBER  —  Winding-up  —  Compromise 
with  Transferee  of  Shares — Liability  of  past  Holder 
of  Shares — Principal  and  Surety.]  H.  sold  and 
transferred  fifty  shares  in  a  company  to  2).,  who, 
on  the  company  being  wound  up  within  a  year 
after  the  transfer,  was  placed  on  the  list  of  con- 
tributories. — The  liquidator,  with  the  sanction  of 
the  Court,  entered  into  a  compromise  with  D.}  and, 
on  payment  of  half  the  amount  due  for  calls,  re- 
leased him  from  liability  without  any  reservation 
of  rights  against  third  parties,  and  placed  H.  on  the 
"  B  list "  of  contributories  for  the  amount  remain- 
ing due  on  the  same  shares : — Held,  that  this  was 
not  a  case  of  principal  and  surety,  but  only  of 
statutory  liability  :  and  that  H.  was,  notwithstand- 
ing the  compromise  with  D.,  still  liable  as  a  con- 
tributory. In  re  Contract  Corporation.  Hud- 
son's Case      -----  i 

 Misrepresentation  in  prospectus       -  331. 

See  Misrepresentation  in  Prospectus. 

PAYMENT  OUT  OF  COURT— Costs  under  Act  of 
Parliament  -        -        -       488,  537 
See  Costs  under  Act  of  Parliament. 
1,  2. 

PETITION— Administration  suit— As  to  mode  of 

taking  accounts     -  586 

See  Partnership  Accounts. 
 Confirmation  of  Sales  Act — Service  -  86 

See  Confirmation  of  Sales  Act. 
 Payment  of  dividends — Costs  of  trustees  111 

See  Costs  of  Trustees. 

PLAINTIFF— Interest  surviving  to  Defendant— 
Eevivor  -  198 
See  Eevivor  and  Supplement. 

PLEADING — Bill  by  annuitant  against  specific 
legatees  -  -  -  -  225 
See  Conditional  Gift.  1. 

 Multifariousness — Administration  of  estate 

and  partnership  accounts  -  -  547 
See  Multifariousness. 

 Multifariousness  —  Objection  must  be  by 

demurrer  -  -  -  -  366 
See  Carriageway  or  Footway. 

 Suit  to  ascertain  value  with  a  view  to  elec- 
tion -----  617 
See  Election,  Doctrine  of. 

 Unfounded  allegations  in  bill  -  24- 

See  Unfounded  Allegations  in  Bill. 
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PORTIONS — Prospective  Exercise  of  Power — Death 
of  Child — Further  Exercise  of  Power — Number  of 
Objects — Maintenance^]  Tenant  for  life  of  real 
estates,  being  empowered  by  the  settlement  to 
charge  by  deed  or  will  for  portions  for  younger 
children  of  his,  by  any  woman  he  might  marry, 
any  sum  not  exceeding,  if  there  should  be  but  one 
such  child  or  two  such  children,  and  no  more, 
£3000  ;  if  three,  and  no  more,  £4000  ;  and  if  four 
or  more,  £5000,  "  to  vest  in,  be  paid  to,  or  divided 
amongst  the  child  or  children  respectively  for 
whom  the  same  respectively  shall  and  may  be 
charged,  or  to  or  among  him,  her,  them,  and  his, 
her,  or  their  respective  issue,"  at  such  ages  or 
times,  "  with  such  maintenance  meanwhile,"  as  he 
should  appoint — by  his  marriage  settlement,  dated 
in  1829,  in  exercise  of  the  power,  charged  the 
estates  with  the  payment  for  younger  children  of 
the  marriage,  if  there  should  be  but  one  such  child, 
or  two  children,  and  no  more,  of  £3000  ;  if  three, 
and  no  more,  of  £4000 ;  and  if  four  or  more,  of 
£5000,  "  to  vest  in  and  be  paid  to  such  children 
respectively,  or  in  and  to  any  one  or  more  of  them  " 
exclusively,  at  such  ages  or  times,  in  such  shares 
and  proportions,  and  with  such  yearly  sums  for 
maintenance  "  until  their  respective  portions  shall 
become  payable,"  as  he  should  by  deed  or  will 
appoint ;  and  in  default  of  appointment,  the  sum 
so  charged  to  be  equally  divided  between  and 
amongst  such  younger  children,  "  to  become  a 
vested  interest  in  such  of  them  as,"  being  sons, 
should  attain  twenty-one,  or,  being  daughters, 
should  attain  twenty-one  or  marry,  which  should 
first  happen.  If  any  younger  child  should  die 
under  twenty-one,  or,  being  a  daughter,  without 
being  married,  then  the  portion  of  such  child, 
original  and  accruing,  was  to  accrue  and  belong  to 
the  survivors  or  survivor,  others  or  other  of  the 
younger  children. — There  were  issue  of  the  mar- 
riage three  daughters  and  two  sons.  One  daughter 
died  under  twenty-one,  and  unmarried;  and  a 
second  died  leaving  issue.  After  the  death  of 
both,  the  husband  (having  survired  the  wife)  ap- 
pointed £5000,  as  to  £2500  for  the  surviving 
daughter,  as  to  £2000  for  one  of  the  sons,  and  as 
to  £500  for  the  two  infant  children  (of  whom  one 
had  since  died)  of  the  deceased  daughter  : — Held, 
that,  in  the  events  that  had  happened,  the  whole 
sum  of  £5000  had  become  appomtable  under  the 
power ;  and  that  the  interest  of  the  £500  was 
applicable  for  the  benefit  of  the  grandchild  during 
her  minority.    Knapp  v.  Knapp     -        -  238 

 Vesting — Executory  settlement       -  280 

See  Executory  Settlement.  1. 

POSSESSION— Adverse,  by  agent  -  -  149 
See  Limitations,  Statute  of.  2. 

 Sheriff — Winding-up  order     -  190 

See  Execution  Creditor.  1. 

POWER — Appointment  without  reference  to  power 

[482 

See  Appointment  without  reference 
to  Power. 

 Charging  portions        -  .  238 

See  Portions. 
 Leasing — Case  for  advice  of  Court    -  124 

See  Power  of  Leasing. 

POWER  OF  LEASING —  Will— Questions  for  Opi- 
nion of  Court — Trustees.']    The  Court,  on  a  special  i 


POWER  OF  LEASING- — continued. 
case  under  the  22  &  23  Vict.  c.  35,  and  the  23  & 
24  Vict.  c.  38,  for  its  opinion,  declined  to  give 
power  to  trustees  to  grant  leases  of  real  estate  for 
a  term  not  exceeding  ten  years. — Naylor  v.  Arnitt 
(1  Euss.  &  My.  501)  observed  upon.  In  re  Shaw's 
Trusts  -        -        -        -        -  -124 

POWERS  OF  DIRECTORS — Company— Agreement 
of  Directors  to  remunerate  Agent — Informal  Letter 
of  Directors — Powers  of  Directors  not  acting  at 
a  Board  Meeting — Liability  of  Company.]  By 
the  articles  of  association  of  a  telegraph  company 
it  was  provided  that  three  directors  should  be  the 
quorum  necessary  for  the  transaction  of  business ; 
and  the  directors  were  empowered,  in  their  dis- 
cretion, to  sell  all  or  any  one  or  more  of  the  com- 
pany's lines  of  telegraph,  grants,  licenses,  powers, 
ways,  way-leases,  easements,  privileges,  engage- 
ments, or  contracts,  or  any  part  of  its  goodwill, 
estate,  property,  or  interest  therein,  upon  such 
terms  and  conditions  as  they  should  deem  expe- 
dient ;  and  also  at  their  discretion  to  appoint 
agents  ;  any  such  agent  to  be  remunerated  at  the 
discretion  of  the  directors. — The  company  resolved 
to  sell  their  undertaking  to  the  Postmaster-Gene- 
ral ;  and  in  July,  18G9,  a  letter  was  written  ad- 
dressed to  C,  appointing  him  to  act  as  agent  for 
the  directors  in  the  matter  of  the  sale,  and  agree- 
ing that  if  he  succeeded  in  obtaining  from  the 
Postmaster-General  the  sum  of  £20,000  or  up- 
wards, his  commission  should  be  £25  per  cent. 
The  letter  concluded  by  saying  :  "We  engage  to 
sign  a  legal  obligation  to  the  above  effect,  when 
called  upon,  and  to  get  the  signature  of  our 
brother  directors."  This  letter  was  written  in 
C.'s  office,  and  there  signed  by  two  of  the  direc- 
tors and  handed  to  C,  who  forwarded  it  to  a 
third  director  in  the  country,  by  whom  it  was  re- 
turned to  C.  confirmed  and  signed  by  himself  and 
a  fourth  director.  This  agreement,  though  not 
appearing  to  have  been  resolved  upon  or  con- 
firmed at  any  meeting  of  directors,  was  referred 
to  at  a  subsequent  meeting  of  shareholders,  and 
not  repudiated ;  but  no  such  legal  obligation  as 
referred  to  in  the  letter  was  executed.  The  sale 
having  been  effected  through  C.'s  agency  for  a  sum 
of  more  than  £20,000  : — Held,  that  the  agreement 
was  not  ultra  vires ;  and  that  though  informal 
according  to  the  internal  regulations  of  the  com- 
pany, it  was  binding  against  the  company  in 
favour  of  a  person  dealing  with  them ;  conse- 
quently, that  C.  was  entitled  to  commission  at  the 
rate  of  25  per  cent.  In  re  Bonelli's  Telegraph 
Company.    Collie's  Claim  -  246 

PRACTICE — Appeal  in  bankruptcy — Costs  of  suc- 
cessful appellant  -  -  -  596 
See  Costs  of  Appeal. 

 Concurrent  suits — Conduct  of  cause  479 

See  Concurrent  Suits. 

 Confirmation  of  Sales  Act — Service  of  peti- 
tion -----  86 
See  Confirmation  of  Sales  Act. 

 Costs  between  solicitor  and  client      -  438 

See  Costs  between  Solicitor  and 
Client. 

 Dismissal  for  want  of  prosecution — Motion 

to  restore  bill  -  -  -  103 
See  Dismissal  for  want  of  Prosecution. 
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112 
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PRACTICE— continued. 
 Petition  as  to  mode  of  taking  accounts 

See  Partnership  Accounts. 
 Revivor— Death  of  sole  Plaintiff 

See  Revivor  and  Supplement. 
 Security  for  costs  - 

See  Security  for  Costs. 
  Service  of  decree  - 

See  Service  op  Decree. 
■  Settled  Estates  Act 

See  Settled  Estates  Act.  1,2. 
 Unfounded,  allegations — "Withdrawal  of  24 

See  Unfounded  Allegations  of  Bill. 
PRE-EMPTION— Superfluous  lands— Company  9 

See  Superfluous  Lands. 
PRINCIPAL  AND  SURETY— Transferee  of  shares 

See  Past  Member.  [1 
PRIORITY — Legal  estate  without  notice  -  78 

See  Priority  by  legal  Estate. 
 Mortgage— Foreclosure  suit — Form  of  de- 
cree -----  395 

See  Foreclosure  Suit.  1. 
PRIORITY  BY  LEGAL  ESTATE — Successive  In- 
cumbrancers— Legal  Estate  without  Notice — Acqui- 
sition of  legal  reversionary  Term.']  A  legal  estate 
to  give  priorities  as  between  incumbrancers  having 
equal  equities  is  not  of  necessity  such  an  estate  as 
will  enable  the  holder  to  bring  ejectment.  A., 
having  a  legal  term  of  ninety-nine  years  in  a 
house,  mortgaged  it  to  B.  by  way  of  sub-lease,  re- 
serving a  reversion  pf  two  days.  He  then  made 
an  equitable  charge  by  a  memorandum  to  C.  He 
then  assigned  the  term  to  D.  to  secure  a  further 
advance.  D.  had  notice  of  _B.'s  incumbrance,  but 
not  of  C.'s.  C.  registered  in  Middlesex,  but  D.  did 
not  search  the  register,  and  was  therefore  not 
affected  by  notice : — Held,  by  the  Vice-Chancellor, 
that  the  equities  between  C.  and  D.  being  equal, 
the  reversion  of  two  days  which  D.  acquired  by 
his  assignment  was  a  legal  estate  which  entitled 
him  to  priority. — On  appeal,  the  Lords  Justices, 
after  hearing  the  question  argued,  expressed  them- 
selves not  prepared  to  affirm  this  view,  but  the 
matter  was  compromised  before  they  delivered 
j  udgment.  In  re  Russell  Road  Purchase-moneys 

[78 

PROFITS — Partnership — What  are  -        -  586 
See  Partnership  Accounts. 

RAILWAY  COMPANY— Money  deposited  under 
Lands  Clauses  Act  -        -        -  418 
See  Costs  under  Lands  Clauses  Act. 
REBUILDING  MANSION— Jurisdiction  of  Court 
to  sanction  mortgage    -        -  -  169 
See  Mortgage  to  rebuild  Mansion. 
RECEIVER — Authority — Proof  in  Bankruptcy— 
Satisfaction  of  Debt.']    Where  a  receiver  in  the 
cause,  without  obtaining  leave  from  the  Court, 
proved  against  the  estate  of  a  bankrupt  legatee, 
who  was  a  debtor  to  the  estate  : — Held,  that  the 
receiver  must  be  treated  for  this  purpose  as  having 
authority,  and  that  the  effect  of  the  proof  was  to 
discharge  the  debt  and  entitle  the  bankrupt,  whose 
bankruptcy  had  been  annulled,  to  his  legacy. 
Armstrong  v.  Armstrong    -  614 
RECONSTRUCTION  OF  COMPANY  —  Companies 
Act,  1862  —  Rights  of  Majority  —  Arbitration  — 


RECONSTRUCTION  OF  COMPANY — continued. 
Costs — Voluntary  Winding  up.]  In  sanctioning  a 
scheme  for  the  reconstruction  of  a  company  under 
liquidation,  by  a  transfer  of  its  assets  to  a  new 
company  to  be  formed  for  the  purpose,  the  Court 
will  have  regard  to  the  wishes  of  a  majority  of  the 
shareholders  and  creditors  deliberately  expressed 
upon  full  information  fairly  afforded  to  them  as 
against  the  opposition  of  a  dissentient  minority ; 
and  although  a  dissentient  shareholder  cannot  be 
compelled  to  accept  shares  in  the  new  company,  or 
the  valuation  put  upon  his  interest  by  the  official  - 
liquidator,  if  he  will  accept  neither  of  these  alter- 
natives the  price  of  his  interest  must  be  settled  by 
arbitration,  as  provided  by  the  Companies  Act,. 
18G2,  s.  1G2. — Where  no  direct  sum  has  been  ten- 
dered by  the  official  liquidator  as  the  price  of 
such  dissentient  shareholder's  interest,  the  costs 
of  the  arbitration  will  not  be  at  the  risk  of  the 
shareholder,  but  will  remain  in  the  discretion  of 
the  Court. — Sect.  161  of  the  Companies  Act,  1862, 
does  not  relate  to  a  purely  voluntary  winding-up 
only,  but  includes  a  voluntary  winding-up  under 
supervision  of  the  Court.  In  re  Imperial  Mer- 
cantile Credit  Association  -  -  504 
2.  Rights  of  Majority  of  Shareholders^]  Ob- 
servations on  the  duty  of  the  Court  in  sanctioning 
a  seheme  for  the  reconstruction  of  a  company,  to 
have  regard  to  the  wishes  of  a  majority  of  the 
shareholders  and  creditors.  In  re  Agra  and  Mas- 
termans  Bank         _        _        -  509, 

REGISTRATION  — Bill  of  sale  — Agreement  to 
give  -----  598- 
See  Order  and  Disposition.  2. 

 Title— Land  Registry  Act      -        -  398 

See  Land  Registry  Act. 

RELIGIOUS  PURPOSES  -  -  -574 
See  Mortmain.  4. 

RENT — Arrears  after  death  of  tenant  -  89 
See  Specialty  Debt.  1. 


[553. 

See  Mortgage  by  Husband  and  Wife. 
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RESERVATION  OF  MINERALS  - 

See  Confirmation  of  Sales  Act. 
RESIDENCE— Condition  of  - 

See  Conditional  Gift.  3. 
RESIDUARY  GIFT— Devise  of  "whole  of  my 

property"    -        -        -        -  482 

See  Appointment  without  reference 
to  Power. 

RETAINER  BY  EXECUTOR  —  Will  — Insolvency 
of  Testator — Legal  and  Equitable  Assets — Rateable 
Distribution.]  A  trustee  of  an  estate  devised  or 
conveyed  to  him  for  the  purpose  of  paying  debts 
has  no  right  of  retainer  thereout,  whether  he  is 
executor  or  not. — An  executor,  who  was  also  trus- 
tee for  sale  of  an  estate  for  the  payment  of  debts, 
was  a  creditor  of  his  testator,  who  died  insolvent, 
and  had  received  personal  estate  which  he  had 
retained  in  part  satisfaction  of  his  debt.  The  real, 
estate  was  sold,  a  portion  before  the  time  when  a 
creditor's  suit  was  instituted,  and  the  remainder 
under  the  decree,  and  the  proceeds  as  to  part  were 
in  the  executor's  hands,  and  the  remainder  in 
Court  : — Held,  that  the  other  creditors  must  be- 
paid  out  of  the  proceeds  of  sale  up  to  an  e^ualiW 
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RETAINER  BY  EXECUTOR — continue!. 
with  the  executor,  and  that  there  must  then  be  a 
rateable  distribution. — Lovegrove  v.  Cooper  (2  Sm. 
&  Giff.  271)  and  Hall  v.  Macdonald  (14  Sim.  1) 
observed  upon.  Bain  v.  Sadler  -  -  570 
REVERSIONARY  TERM — Legal  estate  without 
notice — Priority  -  78 
See  Priority  by  Legal  Estate. 
REVIVOR  AND  SUPPLEMENT — Practice — Death 
of  sole  Plaintiff — Interest  surviving  to  a  Defen- 
dant.'] An  administration  suit  was  instituted  by 
a  trustee  of  a  will  against  the  residuary  devisees 
and  legatees,  one  of  whom  was  a  co-trustee  with 
the  Plaintiff.  The  Plaintiff  died  after  decree,  and 
the  suit  was  revived  by  an  original  bill  against 
the  same  parties  by  a  trustee  appointed  in  the 
place  of  the  original  Plaintiff.  The  new  Plaintiff 
having  died  : — Held,  that  the  suit  might  be  re- 
vived by  the  common  order  at  the  instance  of  one 
of  the  Defendants,  who  was  a  residuary  devisee 
and  legatee,  but  was  not  and  did  not  intend  to 
become  a  trustee.  Edmondson  v.  Sharp.  Dean 
v.  Sharp  -  -  -  -  -  198 
RIGHT  OF  WAY— Carriage  or  footway  -  366 
See  Carriageway  or  Footway. 

SALE— Colliery— Parties  to  conveyance    -  472 

See  Sale  by  Liquidator. 
 Undervalue — Misrepresentation       -  320 

See  Sale  at  Undervalue. 
SALE  AT  UNDERVALUE —  Vendor  and  Purchaser 
— Misrepresentation — Agency.']  Where  the  Plain- 
tiff, a  single  woman,  was  informed  by  her  brother's 
r.gent  that  on  his  death  she  had  succeeded  to  a 
small  estate,  of  which  she  knew  nothing,  and  on 
the  agent's  representations  of  its  value,  which 
were  inaccurate,  and  without  legal  advice,  she  con- 
veyed the  estate  for  an  inadequate  sum  to  the 
agent's  daughter,  the  Court  set  the  deed  aside 
with  costs: — Held,  also,  that  there  was  no  such 
r»  lation  between  the  parties  as  to  incapacitate 
the  agent  from  purchasing  : — Held,  further,  that 
the  agent's  claim  for  advances  to  Plaintiff's 
brother,  as  to  which  he  pledged  his  oath,  but  of 
which  there  was  no  corroborative  evidence  of  any 
kind,  must  be  disallowed.    Haygarth  v.  Waring 

[320 

SALE  BY  LIQUIDATOR —  Vendor  and  Purchaser- 
Company — Grant  of  Powers  of  Distress  and  Entry  to 
Lenders  to  secure  Payment  of  a  Royalty — Lenders 
not  necessary  Parties  to  Conveyance.]  A  limited 
colliery  company  resolved  to  enlarge  its  capital, 
and  that  Gd.  per  ton  of  coal  should  be  retained  to 
repay  the  persons  advancing  the  additional  capital, 
with  powers  of  distress  and  entry  ;  and  in  confor- 
mity therewith,  by  a  deed  to  which  the  company 
and  the  lenders  were  parties,  in  consideration  of 
the  advance,  the  company  covenanted  to  repay 
the  sums  advanced,  and  to  retain  6cZ.  per  ton  to 
pay  for  such  advances,  with  power  for  a  majority 
of  the  lenders  irrevocably  to  appoint  a  receiver ; 
also  tiiat  if  default  should  be  made  by  the  com- 
pany in  retaining  and  paying  the  said  rate,  or  if 
a  majority  of  the  lenders  should  be  of  opinion 
that  the  company  could  not  in  any  half-year  pay 
such  rate,  it  should  be  lawful  for  such  majority 
to  enter  and  distrain  upon  the  collieries  and  busi- 
ness of  the  company. — The  company  being  in 
liquidation  under  supervision,  the  liquidators  con - 


S1LE  BY  LIQUIDATOR— continue L 
tracted  to  sell  one  of  the  collieries : — Held,  that 
the  lenders  were  not  necessary  parties  to  the  con- 
veyance by  the  liquidators  to  the  purchaser.  In  re 
Sankey  Brook  Coal  Company.  Ln  re  Radley 
and  Bramall  -----  472 
SATISFACTION  OF  DEBT— Proof  in  bankruptcy 

See  Receiver.  [614 
SCOTCH  CURATOR  BONIS  —  Allowed  to  retain- 
Assets  under  an  English  Administration.]  A 
curator  bonis  and  factor  loco  tutoris  of  Scotch 
infants  : — Held,  not  bound  to  pay  into  Court  assets 
belonging  to  the  infants  receivable  under  an  Eng- 
lish will  of  whicli  the  curator  was  administrator, 
and  which  was  in  course  of  administration  by  the 
Court.  Mackie  v.  Darling  -  319 
SECURITY  FOR  COSTS— Practice— Petition  for 
Winding-up — Amount  of  Security — Filing  Affi- 
davits—  Waiver.]  A  Petitioner — an  unsatisiied 
judgment  creditor — residing  out  of  the  jurisdic- 
tion, asking  for  an  order  for  the  compulsory  wind- 
iug-up  of  an  association,  was,  on  the  application 
of  the  Respondents,  ordered  to  give  security  for 
costs  to  the  amount  of  £100 : — Held,  that  filing 
affidavits  after  taking  out  a  summons  for  security 
was  not  a  waiver  In  re  Home  Assurance  Asso- 
ciation (No.  2)  -  -  -  -  112 
SEIZURE— Execution  creditor       -        190, 207 

See  Execution  Creditor.    1,  2. 
SEPARATE   USE — Charge  for   solicitor's  costs 

See  Solicitor's  Lien.  -  -  [115 
SEQUESTRATION —  Church  Discipline  Act  (3*4 
Vict.  c.  86) — Suspension  of  Cleric  for  Misconduct 
— Sequestration — Right  to  the  Proceeds  of  Seques- 
tration.] Where  a  living  is  vacant  by  reason  of 
the  suspension  of  a  clerk  under  sentence  founded 
on  proceedings  under  the  Church  Discipline  Act, 
and  the  proceeds  have  been  secpuestrated,  the 
fruits  of  the  sequestration  belong  to  the  bishop, 
as  chief  pastor  of  the  church,  subject  to  the  duty 
of  providing  for  the  services.  In  re  Thakeham 
Sequestration  Moneys  -  494 
 In  Chancery  —  Injunction  in  Bankruptcy 

against  sale  -        -        -  137 

See  Injunction  in  Bankruptcy. 
SERVICE— Decree,  effect  of  -        -        -  152. 

See  Service  of  Decree. 
 Petition  under  Confirmation  of  Sales  Act, 

See  Confirmation  of  Sales  Act  -  86 
SERVICE  OF  DECREE — Practice — Administra- 
tion Suit — Party  served  with  Decree — Liability  to 
Account~15  &  16  Vict.  c.  86,  s.  42,  r.  8.]  the 
effect  of  service  of  a  decree  under  15  &  16  Vict, 
c.  86,  s.  42,  r.  8,  is  to  bind  the  interest  of  the  party 
served  in  the  subject-matter  of  the  suit,  and  not  to 
impose  on  him  any  liability  to  account.  Walker 
v.  Seligmann  -----  152 
SET-OFF — Partnership  debts — Separate  debt  of 

one  partner  -        -        -  69 

See  Joint  and  Separate  Debts. 
SETTING  ASIDE  DEED— Sale  at  undervalue  320 

See  Sale  at  Undervalue. 
SETTLED  ESTATES  ACT — Sale — Interim  Invest- 
ment of  Purchase-money — (19  &  20  Vict.  c.  120, 
s.  25—23  &  24  Vict.  c.  38,  ss.  10,  11.]  Money  re- 
ceived by  trustees  upon  a  sale  under  the  Leases 
and  Sales  of  Settled  Estates  Act  may  be  invested 
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SETTLED  ESTATES  ACT— continued. 
in  any  of  the  investments  in  which  cash  under 
the  control  of  the  Court  may  be  invested.   In  re 
Cook's  Settled  Estates.   -  12 

2.          Practice— (19  &  20  Vict.  c.  120),  s.  37 

— Married  Woman  Petitioner — Separate  Exami- 
nation of  Petitioner  dispensed  with.']  Where,  in  a 
petition  under  the  Leases  and  Sales  of  Settled 
Estates  Act,  a  married  woman  is  a  petitioner,  the 
Court  may,  upon  reasonable  ground,  dispense  with 
the  examination  required  by  sect.  37  of  the  Act  ; 
and  will  do  so  where  it  is  satisfied  that  the  order 
asked  for  is  beneficial  to  all  parties,  and  that  the 
delay  necessary  for  taking  the  examination  would 
be  prejudicial.  In  re  Halliday's  Settled  Es- 
tates  ------  199 

SETTLEMENT— Executory        -    218,  280,  491 

See  Executory  Settlement.  1,  2,  3. 

 Marriage — Settlement  by  Court  of  Chancery 

[32,  38 

See  Settlement  by  the  Court.    1, 2. 
 Voluntary — Trust  for  maintenance    -  422 

See  Maintenance.  1. 
 Voluntary— 13  Eliz.  c.  5        -        -  158 

See  Fraudulent  Conveyance. 

SETTLEMENT  BY  THE  COURT — Marriage  Act 
(4  Geo.  4,  c.  76),  s.  23 — Minor — License — Misre- 
presentation by  Husband — Forfeiture — Fund  in 
possession  not  ordered  to  be  settled,  but  directed  to 
be  transferred  into  Court — Declaration  of  Trusts  of 
Funds  in  Possession,  and  Reversion.']  A  husband 
procured  his  marriage  with  a  minor  to  be  solemn- 
ized by  a  license,  contrary  to  the  provisions  of  the 
.Marriage  Act  of  1823,  by  falsely  swearing  to  cer- 
tain mutters  to  which  he  was  required  by  the  Act 
personally  to  swear,  he  wilfully  and  knowingly  so 
swearing,  and  thereby  incurred  a  forfeiture  of  all 
such  estate,  right,  title,  and  interest  as  should 
then  have  accrued,  or  should  thereafter  accrue  to 
him  by  force  of  the  marriage.  Immediately  before 
the  marriage,  the  wife  was  entitled  absolutely  to  a 
sum  of  stock  outstanding  in  trustees,  and  she  was 
:  also  entitled  to  certain  reversionary  interests  in 
stock  expectant  on  the  death  of  her  mother. — The 
fund  in  possession  being  small,  the  Court,  instead 
of  ordering  a  settlement,  after  declaring  the  for- 
feiture, directed  the  trustees  to  transfer  the  residue 
of  the  fund  into  Court,  and  declared  the  trusts. — 
Form  of  order,  declaring  trusts  of  the  funds  both 
in  possession  and  reversion.  Attorney-General 
v.  Clements   -        -        -  32 

2.   Marriage  Act  (4  Geo.  4,  c.  76),  s.  23— 

Minor — License — Misrepresentation  by  Husband — 
Forfeiture — Form  of  Settlement.]  In  cases  of  for- 
feiture under  the  Marriage  Act,  1823,  where  the 
property  of  a  female  minor  is  settled  by  the  Court, 
the  proper  form  of  limitation  comprises  a  general 
power  to  the  wife  of  appointment  by  will,  in  de- 
fault of  children,  without  words  to  exclude  the 
husband. — Attorney-  General  v.  Lucas  (2  Ph.  753) 
followed. — Orders  under  the  Marriage  Act  as  to 
settlements  ought  not  to  be  made  without  the  At- 
torney-General appearing  separately  from  the  re- 
lator.   Attorney- General  v.  Eead.       -  38 

SHARES — Building  society — Do  not  pass  under  a 
bequest  of  money  -  455 
See  "  Money." 


SHARES — continued. 

 Deposit  of  things  in  action — Bankruptcy  354 

See  Order  and  Disposition.  1. 

SHIFTING  CLAUSE— Accession  to  peerage  280 
See  Executory  Settlement.  2. 

SHIP  —  General — Notice  of  charterparty —  Lien 

for  freight    -         -         -         -  378 

See  General  Ship. 
SHIPBUILDING— Contract  for— Power  to  enter 

and  complete  works         -  18 

See  Specific  Performance — Negative 
Stipulation. 
SISTERS  OF  CHARITY— Bequest  to        -  574 

See  Mortmain.  4. 
SOLICITOR— Charge  for  Costs       -        -  115 

See  Solicitor's  Lien. 
 Costs  between  solicitor  and  client     -  438 

See   Costs  between    Solicitor  and 
Client. 

 Fraud  of — Liability  of  trustee  -  373 

See  Investment  by  Trustee. 
SOLICITOR'S  LIEN— 23  &  24  Vict.  c.  127—  Costs 
charged  on  Fund  preserved — Married  Woman — 
Separate  Estate  without  Power  of  Anticipation.] 
Costs  of  a  married  woman,  incurred  by  her  in  the 
defence  to  a  suit  by  her  husband  to  set  aside  a 
post-nuptial  settlement  whereby  funds  were  as- 
signed to  trustees  to  secure  an  annuity  to  her 
separate  use,  without  power  of  anticipation, 
charged  under  the  provisions  of  sect.  28  of  23  & 
24  Vict.  c.  127,  on  the  annuity.  In  re  Keane. 
Lumley  v.  Desborolgh  -  115 
SPECIALTY  DEBT — Arrears  of  Interest  accrued 
due  since  Testator's  Death — Bond — Liability  under 
an  Agreement  by  Deed  to  enter  into  a  Covenant  to 
pay  Rent  and  make  Repairs.]  By  an  agreement 
under  seal,  E.  covenanted  with  B.,  his  executors 
and  administrators,  that  he  would  at  any  time 
thereafter,  at  the  request  of  B.,  his  executors, 
administrators,  or  assigns,  execute  a  demise  of 
certain  freeholds  for  the  term  of  twenty-one  years, 
at  the  yearly  rent  of  £180,  which  lease  should 
contain  a  covenant  to  keep  the  premises  in  good 
and  substantial  repair,  and  all  other  usual  cove- 
nants ;  and  B.  thereby,  for  himself,  his  executors, 
or  administrators,  covenanted  with  E.,  whenever 
thereto  requested  by  E.,  to  accept  such  lease,  and 
execute  a  counterpart  thereof.  —  Under  this 
agreement  B.  entered  and  paid  rent  until  his 
death  (which  took  place  before  the  1st  of  January, 
1870),  and  after  his  death  his  widow  and  legal 
personal  representative  entered  and  paid  rent. 
No  lease  was  ever  executed,  and  no  such  request, 
as  above-mentioned,  was  ever  made  by  either 
party.  Since  B.'s  death  rent  had  accrued  due, 
and  a  sum  was  required  for  repairs  : — Held,  that 
the  liability  under  the  deed  was  from  the  first, 
and  still  was,  a  specialty ;  hence,  that  a  claim  by 
E.  for  the  sums  due  for  arrears  of  rent  and 
dilapidations  under  the  covenants  agreed  to  be 
entered  into  by  B.  were  debts  by  specialty  against 
his  estate. — Whether  an  arrear  of  rent  accruing 
due  after  the  death  of  a  lessee  by  lease  or  parol 
(dying  before  the  1st  of  January,  1870),  ranks  as 
a  specialty  debt  against  his  estate,  quaere.  Kipd 
v.  Boone  89 
2.    Assignment  of  Fund — Covenant  for 
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SPECIALTY  DEBT — continued, 
farther  Assurance.']  A.  assigned  to  the  trustees 
of  his  marriage  settlement  an  equitable  interest 
in  certain  copyholds,  with  a  covenant  for  further 
assurance.  A.  afterwards  got  himself  admitted 
and  sold  the  copyholds,  and  received  the  purchase 
moneys  and  applied  them  to  his  own  use:— Held, 
that  the  trustees  were  entitled  under  the  covenant 
to  prove  against  his  estate  as  for  a  specialty  debt. 
In  re  Dickson.  Blackburn  v.  Dickson  -  154 
SPECIFIC  LEGACY— Whole  of  personal  estate  175 

See  Exoneration  of  Personalty. 
SPECIFIC  PERFORMANCE— Allotment  of  shares 
—Laches     -        -        -        -  268 
See  Abandonment  of  Shares. 

 Lease  of  superfluous  lands  of  company  9 

See  .Superfluous  Lands. 

 Negative  stipulation — Power  to  enter  in 

default  -        -        -        -  18 

See  Specdjtc  Performance — Negative 
Stipulation. 

SPECIFIC  PERFORMANCE -NEGATIVE  STIPU- 
LATION— Shipbuilding  —  Contract  —  Injunction.'] 
A  firm  of  shipbuilders  agreed  to  alter  a  vessel 
according  to  a  specification  ;  and  it  was  provided 
that  in  case  of  their  failing  to  execute  the  altera- 
tions according  to  the  agreement  the  owners  of 
the  vessel  should  be  at  liberty,  with  workmen,  to 
enter  on  the  shipbuilders'  yard,  and  themselves 
complete  the  alterations.  The  shipbuilders  were 
adjudicated  bankrupts  before  the  vessel  was  com- 
pleted : — Held,  that  the  Court  could  not  specifically 
perform  the  whole  agreement,  and  therefore  would 
not  restrain  the  trustee  under  the  bankruptcy 
from  selling  the  dock  in  which  the  vessel  was 
lying,  although  the  owners  might  be  thus  pre- 
vented from  themselves  entering  and  completing 
the  vessel  pursuant  to  the  agreement.  Mer- 
chants' Trading  Company  v.  Banner  -  18 
SPECULATIVE  TRANSACTION  —  Solvency  — 
Voluntary  settlement  -  -  158 
See  Fraudulent  Conveyance. 
STATUTES  : 

13  Eliz.  c.  5 — Fraudulent  Conveyances  -  158 

See  Fraudulent  Conveyance. 
9  Geo.  2,  c.  36— Mortmain    201,  444,  544,  574 

See  Mortmain.    1,  2,  3,  4. 
39  &  40  Geo.  3,  c.  98 — Accumulations  -  559 

See  Accumulations. 
50  Geo.  3.  c.  88— High  gate  Archway     -  9 

See  Superfluous  Lands. 
4  Geo.  4,  c.  76,  s.  23— Marriage  -  32,  38 

See  Settlement  by  the  Court.    1,  2. 
3  &  4  Will.  4,  c.  27,  s.  9— Limitations  -  149 

See  Limitations,  Statute  of.  2. 
3  &  4  Will.  4,  c.  42— Limitations        -  41 

See  Limitations,  Statute  of.  1. 
3  &  4  Vict.  c.  86— Church  Discipline    -  494 

See  Sequestration. 
8  Vict.  c.  18,  ss.  80,  85 — Lands  Clauses  Act 

[418 

See  Costs  under  Lands  Clauses  Act. 

 s.  120  -        -        -        -  389 

See  Compensation  under  Lands  Clauses 
Act. 

13  &  14  Vict.  c.  60,  ss.  2,  32— Trustee  Act  214 
See  Trustee  Act.  2. 


STATUTES — continued. 

13  &  14  Vict.  c.  00,  s.  10  -        -  932 

See  Trustee  Act.  3. 
 s.  32  -  61 

See  Trustee  Act.  1. 
15  &  16  Vict.  c.  55,  ss.  6,  9 — Trustee  Extension 

Act    -         -         -         -         -  214 

See  Trustee  Act.  2. 
15  &  16  Vict.  c.  86,  s.  42  —  Chancery  Improvement 

See  Service  of  Decree.  [152 
 _        -        -        -  547 

See  Multifariousness. 
17  &  18  Vict.  c.  36  —Bills  of  Sale        -  598 

See  Order  and  Disposition.  2. 
19  &  20  Vict.  c.  120,  s.  25— Settled  Estates  Act 

See  Settled  Estates  Act.    1.  [12 
■  s.  37    -        -        -        -  199 

See  Settled  Estates  Act.  2. 

22  &  23  Vict.  c.  35— Law  of  Property  -  124 

See  Power  of  Leasing. 

23  &  24  Vict.  c.  38— Law  of  Property  -  124 

See  Power  of  Leasing. 
 s.  10  12 

See  Settled  Estates  Act.  1. 
23  &  24  Vict.  c.  127— Solicitors  -        -  115 

See  Solicitor's  Lien. 
25  &  26  Vict.  c.  53,  s.  71— Land  Registry  398 

See  Land  Registry  A  ct. 
25  &  26  Vict.  c.  89,  s.  91— Companies  Act  26 

See  Winding-up  Petition.  1. 
 s.  161   -        -        -  504,  509,  n. 

See  Reconstruction  of  Company.  1,2. 
 s.  163  -        -        -        -  190 

See  Execution  Creditor.  1. 
25  &  26  Vict.  c.  108  -Confirmation  of  Sales  83 

See  Confirmation  of  Sales  Act. 
32  &  33  Vict.  c.  71,  s.  13— Bankruptcy  -  137 

See  Injunction  in  Bankruptcy. 
 s.  15  -        -        -  354. 

See  Order  and  Disposition. 
 ss.  65,  72  207 

See  Execution  Creditor.  2. 
 s.  92      -        -        -        -  358 

See  Fraudulent  Preference. 

 s.  117    -        -        -        -  61 

See  Trustee  Act.  1. 
32  &  33  Vict.  c.  114 — Bailivays Abandonment  454 
See  Costs  under  Railways  Abandonment 
Act. 

SUB-CONTRACT — Vendor  and  Purchaser— Assign- 
ment of  Contract  —  Subsequent  Conveyance  by 
Vendor  to  a  Stranger.']  A  vendor  agreed  to  sell  a 
piece  of  land  to  M.  with  immediate  possession, 
the  purchase  to  be  completed  in  five  years.  Before 
completion  M.  agreed  to  sell  the  land  to  C,  and 
the  agreement  was  registered  in  the  district  re- 
gistry, with  a  receipt  for  part  of  the  considera- 
tion money  which  C.  had  laid  out  for  M.  in 
buildings  on  the  land.  C.  offered  to  pay  the 
vendor  the  amount  agreed  upon  between  him  and 
M.,  and  applied  for  the  delivery  of  the  ahstract. 
but  the  vendor  refused  to  convey  to  him  the  land 
in  question  unless  he  would  purchase  other  land 
also  agreed  to  be  sold  to  ill,  and  shortly  after- 
wards the  vendor  and  M.  conveyed  the  laud  to  H. 


■674 


INDEX. 


[Eq.  Vol.  XII. 


SUB-CONTRACT — continued. 

On  a  bill  filed  by  C.  against  the  vendor,  M.,  and 
H,  alleging  that  II.  had  constructive  notice  of  his 
title,  and  praying  a  conveyance  of  the  estate  : — 
Held,  that,  whether  II.  had  such  notice  or  not, 
the  conveyance  to  him  could  not  be  set  aside. 
Crabtree  v.  Poole  13 
SUPERFLUOUS  LANDS — Specific  Performance— 
Bight  of  Pre-emption  in  the  ' "  Person"  of  whom 
Land  was  purchased — Highgate  Archway  Com- 
pany's Act  (50  Geo.  3,  c.  88),  ss.  52,  53.]  By  the 
Highgate  Archway  Company's  Act  (50  Geo.  3, 
c.  88),  ss.  52,  53,  the  company  were  empowered  to 
re-sell  or  dispo&e  of  part  of  the  lands  which  they 
were  by  the  Act  authorized  to  purchase,  provided 
that  they  should  first  offer  the  same  to  the  person 
or  persons  of  whom  the  same  had  been  purchased  : 
— Held,  that  the  right  of  pre-emption  was  limited 
to  the  actual  vendors  to  the  company,  and  could 
not  be  claimed  by  their  successors  in  title. — Spe- 
cific performance  of  an  agreement  entered  into 
with  the  company  for  a  lease  of  such  land  after 
the  death  of  the  vendor,  without  any  offer  of  pre- 
emption to  his  heirs  or  assigns,  decreed.  High- 
gate Archway  Company  v.  Jeakes  -  9 
SURVIVORSHIP— Death  without  issue  -  302 
See  Death  coupled  with  a  Contin- 
gency. 

TENANT  FOR  LIFE— Gift  to  A.  and  her  children 

[432 

See  Gift  to  Wipe  and  Children.  2. 
TENANT  IN  COMMON—"  Every  son  during  his 
life"  -----  400 
See  Gift  in  Succession  or  to  a  Class. 
TRADE-MARK — Injunction — Consignee  of  Goods 
bearing  spurious  Mark — Parties — Costs — Lien  on 
Goods.']  A  person  having  in  his  hands  or  under 
his  control  goods  bearing  a  forged  trade-mark,  is 
bound,  upon  the  fact  being  brought  to  his  know- 
ledge, at  once  to  submit  to  do  whatever  he  might 
be  compelled  to  do  upon  bill  filed;  otherwise, 
however  innocently  the  goods  may  have  come  to 
him,  he  will  be  liable  for  the  costs  of  a  suit  insti- 
tuted by  the  person  whose  right  is  infringed  for 
the  purpose  of  obtaining  relief. — The  duties  of  a 
person  who  discovers  that  he  has  in  ignorance 
infringed  a  trade-mark  considered. — A  firm  of  for- 
warding agents,  carrying  on  business  in  London, 
received  from  correspondents  abroad  a  case  of 
cigars  bearing  a  forged  brand.  Upon  the  forgery 
"being  brought  to  their  notice,  they  expressed  their 
willingness  to  give,  and  afterwards  gave,  full  in- 
formation as  to  the  manner  in  which  the  cigars 
came  into  their  custody :  and  upon  a  suit  being 
instituted  against  them,  submitted  to  act  as  the 
Oourt  should  direct ;  but  they  wished  to  return 
"the  cigars  to  their  correspondents,  and  to  some 
extent  defended  the  suit  on  their  behalf  : — Held, 
that  they  were  not  entitled  to  their  costs  ;  but  as 
they  were  willing  to  undertake  to  give  notice  to 
the  Plaintiffs'  agents  if  any  boxes  bearing  the 
Plaintiffs'  brand  were  afterwards  consigned  to 
them,  they  were  not  ordered  to  pay  costs. — The 
Plaintiffs,  in  a  suit  to  restrain  infringement  of 
their  trade-mark : — Held,  entitled  to  have  a  spuri- 
ous imitation  of  their  mark  removed  from  goods, 
and  to  a  lien  on  the  goods  for  costs,  provided  that 
Ihe  owners  of  the  goods,  who  were  not  before  the 


TRADE-MARK — continued. 

Court,  should  not  see  fit  to  intervene.  Upmajtx 
v.  Elkan  140 
TRUST — Executory — "  To  be  settled  "      -  491 

See  Executory  Settlement.  3. 
 Investment  in  land — Rebuilding  parsonage 

See  Investment  in  Land.  [  77 
 Maintenance — Voluntary  settlement  -  422 

See  Maintenance.  1. 
 Wife  and  children — Joint  tenancy    -  218 

See  Executory  Settlement.  1. 
TRUSTEE— Bankrupt^ — Appointment  of  new 

trustee  by  Court  of  Chancery     -  61 

See  Trustee  Act.  1. 

 Costs— Petition  for  payment  of  dividends  111 

See  Costs  of  Trustee. 

 Investment  by— Loss  of  fund    -        -  373 

See  Investment  by  Trustees. 
 New — Appointment  of— Trustee  Act  -  214 

See  Trustee  Act.  2. 
 Power  of  leasing — Case  for  advice  of  the 

Court  -        -        -        -  124 

See  Power  of  Leasing. 
 Retainer  by  trustee  who  is  also  executor  570 

See  Retainer  by  Executor. 
TRUSTEE  ACT— Bankrupt  Trustee— Jurisdiction 
of  the  Court  of  Chancery — Construction  of  Bank- 
ruptcy Act,  1869,  s.  117.]  "  The  Court  "  having 
power  under  the  117th  section  of  the  Bankruptcy 
Act,  1869,  by  reference  to  the  Trustee  Act,  1850, 
s.  32,  to  appoint  a  new  trustee  in  substitution  for 
a  bankrupt,  is  the  Court  of  Chancery.  Coombes 
v.  Brookes  61 

2.  Constructive  Trusteeship — Appointment 

of  new  Trustees — No  Trustees  originally  appointed."] 
The  Court  has  jurisdiction,  under  the  Trustee  Act, 
1850,  and  the  Trustee  Extension  Act,  1852,  to  re- 
cognise a  constructive  trusteeship  of  stock  within 
the  meaning  of  that  term  as  used  in  the  Acts,  and 
to  appoint  trustees  of  a  will,  so  far  as  regards  that 
stock,  in  place  of  the  constructive  trustees,  not- 
withstanding that  no  trustees  were  originally 
appointed  by  the  testatrix.    In  re  Davis'  Trusts 

[214 

3.    Trustee  Act,  1850,  ss.  2,  10  —  Joint 

Mortgage — Payment  off — One  of  Joint  Mortgagees 
out  of  Jurisdiction — Vesting  Order.]  A  mortgage 
of  real  estate  was  made  to  two  persons,  one  of 
whom  afterwards  went  abroad.  Upon  a  sale  of 
the  mortgaged  property  by  the  mortgagor,  so 
much  of  the  purchase-money  as  was  payable  to 
the  mortgagees  was  invested  in  their  joint  names  : 
— Held,  that  the  Court  had  no  jurisdiction,  upon 
a  petition  presented  under  the  Trustee  Act,  1850, 
by  the  mortgagor  and  the  mortgagee  within  the 
jurisdiction,  to  make  an  order  vesting  in  the  pur- 
chaser the  estate  of  the  absent  mortgagee.  In  re 
Osborn's  Mortgage  Trusts  -        -        -  392 

ULTRA  VIRES  —  Building  society  —  Power  to 
borrow  -  516 
See  Building  Society. 

 Directors  of  company — Informal  letter  246 

See  Powers  of  Directors. 

UNFOUNDED  ALLEGATIONS  IN  BILL -Practice 
— Answer —Be-amended  Bill — Costs  occasioned  by 
Charges  subsequently  ivithdrawn.']    "When  charges 
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UNFOUNDED  ALLEGATIONS  IN  BILL—contd. 

of  misconduct  are  introduced  into  a  bill,  and  are  ! 
denied  by  the  answer  and  then  withdrawn,  the 
Court  will,  at  the  hearing,  make  an  order  for 
payment  by  the  Plaintiff  of  all  the  costs  occa- 
sioned by  such  unfounded  charges  without  any 
special  application  for  the  purpose. — The  practice 
in  Mounsey  v.  Barnliam  (1  Hare,  15,  22)  not  fol- 
lowed.   Finch  v.  Westeope  -  24 

VENDOR    AND    PURCHASER — Assignment  of 

contract  -  13 

See  Sub-contract. 

 Order  for  sale — Legal  estate  in  administrator 

[309  | 

See  Administration  with  Will  an- 
nexed. 

 Sale  at  undervalue      -  320 

See  Sale  at  Undervalue. 
VESTING— Portions— Executory  settlement  280 

See  Executory  Settlement.  2. 
VESTING  ORDER— Trustee  Act— One  of  two  I 

mortgagees  -  392 

See  Trustee  Act.  3. 
VOID  CONDITION— Residence— Violation  of  duty 

See  Conditional  Gift.    3.  [604 
VOLUNTARY  MAINTENANCE— Right  of  father 

to  be  recouped        -  422 

See  Maintenance.  1. 
 Right  of  mother  to  be  recouped       -  566 

See  Maintenance.  2. 
VOLUNTARY  SETTLEMENT— Proof  of  solvency 

See  Fraudulent  Conveyance.  [158 
VOLUNTARY  WINDING-UP— Costs  of  liquidator, 

how  payable  -  126 

See  Costs  of  Liquidation. 

"WAIVER — Security  for  costs— Filing  affidavits 

See  Security  for  Costs.  [112 
WAY— Carriage  or  footway  -        -        -  366 

See  Carriageway  or  Footway. 
WIFE  AND  CHILDREN— Gift  to  -      316,  432 

See  Gift  to  Wife  and  Children.  1,  2. 
 Trust  for — How  to  be  executed        -  218 

See  Executory  Settlement. 
WIFE'S  LEASEHOLDS— Assignment  by  husband 

— Equity  to  a  settlement  -        -  609 

See  Equity  to  a  Settlement. 
WILL — Accumulation — Thelluson  Act     -  559 

See  Accumulations. 
 Annuities — Direction  to  accumulate  surplus 

See  Accumulations.  [559 
 Appointment — Devise  "of  the  whole  of  my 

property"     -  482 

See  Appointment  without  reference 
to  Power. 

 Charity— Ambiguous  description      -  183 

See  Cy-pres. 
 Charity — Endowment  of  future  church  201 

See  Mortmain.  1. 
 Charity — Contingent  gift        -         -  544 

See  Mortmain.  3. 
 Charity — Gift  to  convent  of  nuns     -  574 

See  Mortmain.  4. 
 Children  who  shall  attain  twenty-one  427 

See  Gift  to  Children  at  Twenty-one. 
Vol.  XII.— Eq.  3  . 


WILL — continued. 

 Conditional  gift — Alteration  by  circumstances 

See  Conditional  Gift.    2.  [2S0 
 Conditional  gift — Trust  or  condition  -  225 

See  Conditional  Gift.  1. 
 Conditional   gift  —  Void  condition  —  Re.si- 

dence  -  604 

See  Conditional  Gift.  3. 
 Death  coupled  with  a  contingency    -  S02 

See  Death  coupled  with  a  Contin- 
gency. 

 "  Every  son  during  his  life  "  -        -  400 

See  Gift  in  Succession  or  to  a  Class. 
 Executory  settlement — Shifting  clause  on 

accession  to  peerage         -        -  280 

See  Executory  Settlement.  1. 
 Executory  trust  -  481 

See  Executory  Settlement.  2. 
 Exoneration  of  personalty      -        -  175 

See  Exoneration  of  Personalty. 
 Gift  to  wife  and  children       -       316.  432 

See  Gift  to  Wife  and  Children.  I,  2. 
 Gift  to  daughter's  husband     -        -  105 

See  Future  Husband. 
 "  Moneys  in  the  house  and  out  of  it  "  455 

See  "  Money." 
 Mortmain         -        -  201,  544,  574 

See  Mortmain.   1,  3,  4. 
 Portions — Power  of  charging  -        -  238 

See  Portions. 
 Repetition  of  legacies  -        -  525 

See  Cumulative  Gifts. 
 Retainer  by  executor    -  570 

See  Retainer  by  Executor. 
 Specific  bequest  of  whole  of  personal  estate 

See  Exoneration  of  Personalty.  [175 

WINDING-DP— Building  society  -  -  516 
See  Building  Society. 

 Execution  after  commencement  of  winding- 
up  -  198 
See  Execution  Creditor.  1. 

 Misrepresentation  in  prospectus       -  331 

See  Misrepresentation  in  Prospectus. 

 Past  member     -        -        -        -  1 

See  Past  Member. 

 Petition  -        -        -        -    26,  59,  188 

See  Winding-up  Petition.    1,  2,  3. 

 Petition — Security  for  costs — Waiver  112 

See  Security  for  Costs. 

 Proof — Bill  of  exchange — Contract  of  in- 
demnity -  501 
See  Letter  of  Credit. 

 Reconstruction  of  compan}r    -  504,  509,  n. 

See  Reconstruction  of  Company. 

 Sale  by  liquidation      -  472 

See  Sale  by  Liquidator. 

 Voluntary — Coasts  of  liquidator — How  pay- 
able -----  126 
See  Costs  of  Liquidation. 

WINDING-UP  PETITION — Company — Creditor's 
Petition— Discretion  of  Court — Wishes  of  Majority 
of  Creditors — Companies  Act,  Lv62,  s.  91.)  A 
winding-up  order  cannot  be  claimed  ex  debito 
F  2 
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WINDING-UP  PETITION—  con  tinned.  . 
justitix,  by  an  unpaid  creditor  of  a  company,  and 
the  Court  will  have  regard  to  the  wishes  of  the 
majority  of  the  creditors;  and  may,  under  the 
Companies  Act,  1862,  s.  91,  dismiss  a  creditor's 
petition,  though  the  debt  has  not  been  paid, 
where  the  majority  of  creditors  desire  a  voluntary 
winding-up,  and  the  Court  is  satisfied  that  that 
will  be  the  preferable  course.  In  re  Langley 
Mill  Steel  and  Iron  Works  Company     -  26 

2.   Creditor's  Petition  —  Right  of  Peti- 
tioner to  Dismiss — Costs.']  A  creditor  of  a  com- 
pany, who  had  presented  a  petition  for  a  winding- 
up  order,  and  duly  advertised  it : — Held,  entitled 
to  dismiss  his  petition  with  costs,  notwithstand- 
ing the  objection  of  another  creditor  appearing 
on  it ;  but  the  costs  of  the  objecting  creditor 
were  included  in  the  order.  In  re  Home  As- 
surance Association  59 

3.   Companies  Act,  1862,  s.  79  —  Only 

seven  Shareholders  and  no  Debts.']  The  Court  has 
jurisdiction  to  make  an  order  to  wind  up  a  com- 


WINDING-UP  PETITION — continued. 
pany  where  there  are  only  a  few  shareholders  and 
no  debts. — Be  Natal,  &c,  Company  (1  H.  &  M. 
639)  and  In  re  Sea  and  River  Marine  Tnxwrawe 
Company  (Law  Kep.  2  Eq.  545)  considered.  In 
re  Sanderson's  Patents  Association  -  188 
WOEDS— "  Every  son  during  his  life  "      -  400 

See  Gift  in  Succession  or  to  a  Class. 
 "  Moneys  in  the  house  and  out  of  it "  455 

See  "  Money." 
 "  The  whole  of  my  property  "  -        -  482 

See  Appointment  without  reference 
to  Power. 


 "  To  be  settled  "  - 

491 

See  Executory  Settlement.  3. 

 "  Things  in  action  " 

354 

See  Order  and  Disposition.  1. 

 "  Unmarried  "  - 

105 

See  Future  Husband. 

 "  Wrongfully  claiming  " 

149- 

See  Limitations,  Statute  of.  2. 
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